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NOMIXATIOX  OF  GRIFFIN  1].  BELL 


TUESDAY,  JANUARY  11,  1977 

U.S.  Sexate, 
Committee  ox  tiie  Judiciary, 

Washingt&n,  B.C. 

The  committee  met,  pursuant  to  notice,  at  10:10  a.m..  in  room  2'228. 
Diikson  Senate  Office  Building,  Senator  James  O.  Eastland,  chair- 
man, presiding. 

Present:  Senators  Eastland,  McClellan,  Kenned}',  Bayli,  Burdick, 
Abourezk,  Riegle,  Sasser,  DeConcini,  Thurmond,  Mathias,  Scott, 
Chafee,  and  Pleinz. 

Also  present:  Francis  C.  Rosenberger,  chief  counsel,  and  J.  C. 
Arofetsinger,  David  Dixon,  and  Britt  Singletarv,  of  the  committee 
staff. 

Chairman  Eastlaxd.  The  committee  will  come  to  order. 

Senator  Talmadge? 

TESTIMONY  OF  HERMAN  E.  TALMADGE,  A  SENATOR  FROM  GEORGIA 

Senator  Talmadge.  Thank  you  very  much,  Mr.  Chairman  and  mem- 
bers of  the  Judiciary  Committee. 

It  is  an  extreme  honor  for  me  to  appear  here  with  my  colleague. 
Senator  Xunn.  today  to  present  Judge  Griffin  Bell  for  3'our  considera- 
tion to  be  Attorney  General  of  the  United  States. 

T  have  known  Judge  Bell  foi-  at  least  oO  years.  He  is  outstandingly 
qualified  to  every  manner  possible  to  be  Attorney  General  of  the 
United  States.  He  has  had  almost  30  years  of  legal  experience  and 
judicial  experience. 

In  addition  to  that,  he  is  known  as  an  extremely  able  administrator. 
He  is  a  man  of  impeccable  charactei*  and  integrity.  He  is  known  and 
respected  by  members  of  the  bar  and  the  bench  throughout  the  entire 
United  States. 

Judge  Bell  served  approximately  15  years  on  the  Circuit  Court  of 
Appeals  of  the  Fifth  Circuit.  He  was  appointed  to  that  position  by 
the  late  President  John  F.  Kemiedy.  He  served  with  honor  and  dig- 
nity in  that  ]iosition. 

I  am  confident.  ]\Ir.  Chairman,  that  he  will  deal  with  an  able  and 
even  hand  with  all  matters  that  come  before  him  and  the  Depart- 
ment of  Justice,  and  that  he  will  always  uphold  the  lettoi-  and  the 
spirit  of  the  Constitution. 

Judge  Bell  has  been  criticized  l)y  some  civil  rights  groups.  T  may 
say  those  groups  are  not  in  Georgia:  they  are  outside  of  Georgia. 

When  the  Supreme  Court  in  10r)4  handed  doAvn  its  decision  of 
Brown.  V.  thr  Board  of  PJdurnfJov.  if  upsof  the  system  of  srgj'osfation 
in  some  17  or  18  States  in  the  I'nion  that  had  been  in  cxistencf  -iime 
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180G;  that  is,  the  decision  of  Plessey  x.  Ferguson.  It  Avas  a  traumatic 
occiuTence  particularly  in  the  South,  and  to  a  lesser  degree,  through- 
out the  United  States. 

Judge  Griffin  Bell  was  a  voice  of  moderation  during  that  period 
of  time. 

When  Ernest  Vandiver  was  elected  Governor  of  Georgia  in  1958 
and  took  office  in  1959.  laws  on  the  statute  books  in  the  State  of 
Georgia  provided  that  any  school  that  was  integrated  would  be  closed.. 
Georgia  was  not  alone  in  that.  Many  other  States  were  similarly 
situated. 

Judge  Bell  knew  that  the  State  was  about  to  run  into  an  impasse. 
Pie  sought  to  pour  oil  on  troubled  waters.  lie  conceived  the  idea  of 
organizing  what  became  known  as  tlie  Sibley  Commission  to  try  to 
pour  some  oil  on  troubled  waters.  The  Sibley  Commission  hold  liear- 
ings  throughout  the  length  and  breadth  of  the  State  of  Georgia. 

As  a  result  of  that,  after  the  voice  of  the  people  had  spoken,  the 
General  Assembly  of  Georgia  repealed  the  law  closing  integrated 
schools.  So  Judge  Bell  was  primarily  responsible  at  that  time  for 
resolving  the  very  traumatic  dilemma  that  Georgia  faced. 

May  I  say  also,  Mr.  Chairman,  that  the  civil  rights  leaders  in 
Georgia  overwhelmingly  support  Judge  Griffin  Bell.  They  knew  what 
he  did  at  that  time.  They  knew  that  he  was  instrumental  in  prevent- 
ing the  schools  of  my  State  from  being  closed. 

His  record,  Mr.  Chairman,  speaks  for  itself.  It  indicates  beyond 
doubt  that  he  will  be  lirni  but  fair  in  administerbig  the  Department 
of  Justice  and  in  setting  an  example  for  all  of  the  Nation  in  law 
enforcement. 

Judeg  Bell  practiced  laAv  in  Atlanta  and  Georgia  and  served  on  the 
U.S.  circuit  court  of  appeals  during  a  tumultuous  and  even  inflam- 
matory era  in  the  States  which  comprise  the  fifth  circuit. 

Tliose  were  difficult  years  for  all  of  the  Nation,  but  especially  for 
the  South.  During  this  time,  he  acted  as  a  moderating  force  at  a  time 
when  moderation  was  sorely  needed.  He  has  every  right  to  be  proud 
of  the  role  he  played,  and  we  are  indebted  to  him  for  it. 

I  was  very  interested  to  read  an  editorial  colmnn  in  the  Washing- 
ton Post  of  January  6  by  Eugene  Patterson,  who  is  presently  editor 
and  president  of  the  St.  Petersburg  Times. 

During  the  troublesome  years  to  which  I  have  just  referred,  Mr. 
Patterson  v;as  editor  of  the  Atlanta  Constitution,  having  come  to 
the  position  following  the  death  of  the  highly  respected  internationally 
renowned  human  rights  advocate  Ralph  ]\IcGill. 

From  1964  to  1968,  Mr.  Patterson  served  as  vice  chairman  of  the 
U.S.  Civil  Rights  Commission.  Mr.  Patterson  wrote  in  his  column: 

*  *  *  when  the  dust  settles,  Bell  is  likely  to  be  seen  for  what  he  is :  An  able 
and  incorruptible  lawyer  of  the  highest  character  and  integrity  and  a  principled 
man,  who  on  the  balance  of  liis  actions  over  the  last  two  decades,  can  be  de- 
pended upon  to  demand  that  civil  rights  laws  by  obeyed. 

[The  column  by  Eugene  Patterson  referred  to  follows.] 

[The  Washington  Post,  Jan.  6,  1977] 
Bell  :  "A  Good  Man  for  a  Cleanup  Job" 

Carters  larger  reasoning  in  picking  Griflan  Bell,  knowing  in  advance  he  would 
draw  a  troublesome  reaction,  is  more  reassuring  than  disturbing  to  those  of 


US  who  have  known  Bell  well  over  the  last  20  years.  Carter's  whole  cautious 
api)ruaoh  to  his  Cabiiu't  selections  shows  he's  not  inclined  to  giiinble  or  attract 
controversy  lightly  to  his  apiiointments.  Why,  then,  did  he  expose  himself  de- 
iilicrately  to  the  heat  he  knew  Bell's  appointment  as  Attorney  (ieneral  would 
bring,  with  its  surface  overtones  of  political  cronyism  once  again  at  Justice? 

Cliances  are,  the  appointment  signals  a  Carter  determination  to  clean  house 
at  the  department,  including  the  FBI.  For,  when  the  dust  settles,  Bell  is  likely 
to  be  seen  for  what  he  is :  An  able  and  incorruptible  lawyer,  of  the  highest  char- 
acter and  integrity  and  a  principled  man,  who  on  the  balance  of  his  actions 
over  the  last  two  decades,  can  be  depended  upon  to  demand  that  civil  rights 
laws  be  obeyed. 

If  this  runs  counter  to  the  impression  given  by  the  single-shooting  of  his  back- 
ground, his  overall  record  need  only  by  examined. 

To  comprehend  what  has  happened  during  the  last  15  years  in  Dixie,  it  is 
necessary  to  understand  who,  including  Carter  and  Bell,  made  it  happen.  Tliese 
are  men  who  turned  against  Southern  popular  custom  and  their  own  ancestry 
to  work  toward  rectification,  in  one  generation,  of  racial  wrongs  spanning 
two  centuries.  Until  that  fact  sinks  in,  along  with  the  majestic  meaning  of 
it.  the  nation  will  continue  to  find  it  hard  to  understand  the  Southern  admin- 
istration that  leads  it. 

True,  there  were  greater  white  heroes  than  Carter  and  Bell  in  moving  the 
South  toward  desegregation  in  the  1960s.  But  the  pace  of  the  march  was  le.ss 
important  that  the  direction  the  few  leaders  took  in  that  time  when  too  many 
politicians  and  judges  were  clinging  to  the  safe  popularity  of  the  past.  To  go 
back  from  the  present  and  glean  isolated  errors  from  the  past  of  such  men 
is  to  lose  sight  of  their  true  measure :  The  sustained  thrust  of  their  courage  and 
commitment  in  a  time  when  it  took  courage  to  have  courage.  Bell  qualified 
as  did  Carter,  and  we  Southerners  who  watched  them  through  those  years  know 
them  for  what  they  are. 

I  watched  Bell  come  out  of  an  Atlanta  establishment  law  firm  in  the  ]f)50s 
to  serve  as  chief  of  staff  to  an  upright  but  segregation-trapped  governor  of 
Georgia,  Ernest  Vandiver.  Bell  helped  ease  Vandiver  into  appointing  a  blue- 
ribbon  panel,  called  the  Sibley  Commission,  to  hold  hearings  across  Georgia 
for  the  purpose  of  educating  the  segregationists  on  the  inevitability  of  puldic 
school  desegregation.  And  when  Alabama-style  riots  broke  out  when  the  Uni- 
versity of  Georgia  was  forced  by  the  courts  to  desegregate,  Bell  was  among  the 
few  who  persuaded  Vandiver  not  to  follow  George  Wallace's  example  of  in- 
action in  the  Autherine  Lucy  riot,  but  to  send  in  the  state  patrol,  which  re- 
claimed the  Georgia  campus  from  the  mob  and  protected  the  black  students 
there. 

These  were  critical,  almost  politically  suicidal  steps  in  that  time,  primitive  as 
they  may  seem  now.  But  they  marked  out  the  men  of  the  future.  Southerners 
measure  men  now  on  where  they  stood  then. 

Bell  took  the  Georgia  chairmanship  of  John  F.  Kennedy's  campaign  before 
it  was  by  any  means  certain  a  Catholic  and  a  "liberal''  on  civil  rights  could 
carry  that  state  in  1960. 

And  once  on  the  bench  of  the  federal  Circuit  Court  of  Appeals,  where  he  per- 
ceived himself  to  be  a  moderate  bridge  between  the  liberal  judges  and  the  con- 
servatives who  didn't  want  to  move  on  civil  rights.  Bell  wrote  a  strong  record 
of  upholding  black  rights  to  vote  and  to  go  to  integrated  schools. 

Nobody's  perfect.  I  felt  Bell  voted  wrong  in  finding  that  the  Georgia  con- 
stitution empowered  its  legislature  to  deny  a  seat  to  an  elected  representa- 
tive, Julian  Bond.  He  didn't  address  the  right  or  wrong  of  the  legislature's  act, 
as  I  recall.  He  simply  felt  it  had  the  power  to  act,  rightly  or  wrongly.  The 
Supreme  Court  reversed  him.  So  he  erred.  So  that  was  one  case.  His  record 
shows  a  voluminous  and  unswering  series  of  opinions  requiring  justice  for 
black.s.  including  a  period  when,  as  he  says,  he  was  practically  acting  as  "the 
superintendent  of  schools  for  ]\Iississii)pi."  That  record  deserves  a  fair  exami- 
nation bv  the  hawks  swooping  at  his  Southern  head. 

Last  February,  when  Bell  resigned  from  the  federal  bench  to  re-enter  pri- 
vate practice,  I  interviewed  him  and  printed  bis  own  words,  which  state  Ins 
philo.sophy  at  a  time  when  he  had  no  pressui-e  on  him  and  uo  reason  to 
dissemble : 

••'I'be  iype  of  case  coming  to  us  has  gotten  mighty  routine,"  he  said,  explaining 
his  resignation  at  age  ."7.  •Til  bet  40  percent  of  them  are  criminal  ca.'^es  involv- 
ing narcotics.  It  got  to  be  a  [iroduction  line.  There  was  little  time  to  reflect.  This 


was  not  the  reflective  court  I  went  on  UV2  years  ago  judging  SJf  ^t  is^nles  •  . 
[T]he  pace  was  too  slow  after  the  cases  I'd  known  with  larger  meaning  for  the 

^^Sw^^  5fSn  wilh  pride  his  part  in  ending  the  -^^^ -J^l^  ^^ 
system  of  elections  in  Georgia ;  in  helping  to  reapportion  state  legislatuies  and 
force  just  representation  for  all;  in  giving  life  to  the  Noting  Rights  Act  for 
blacks  in  the  South ;  and.  exceeding  all  others  in  stress,  m  requiring  de^egiega- 
tion  of  the  schools  of  his  native  South.  «rri,.  lo,..  rii.i 

"We  contained  a  social  revolution."  Bell  said  11  months  ago.  The  lau  cud 
that.  It  was  one  of  the  most  remarkable  achievements  in  history  wnen  you  look 
back  on  it.  The  federal  court  system  proved  to  be  a  great  instrument  for  the 

general  good."  ^    ,  ,   ,,       i  * 

Taken  whole,  Griffin  Bell  is  a  level-headed  lawyer  of  dependable  charactei 
whose  tough  commitment  to  the  principles  of  political  rectitude  and  racial  justice 
were  case-hardened  in  the  pressures  of  the  1960s  when  commitment  counted.  The 
Senate  and  the  nation  most  likely  will  come  to  see  that  the  President-elect  has 
nominated  a  pretty  good  man  for  a  cleanup  job  that  can  lead  to  restoration  of 
faith  in  the  Justice  Department. 

Senator  Tal^eadge.  This  is  an  outstanding  and  well  deserved  testi- 
monial to  which  I  fully  subscribe.  It  is  my  earnest  hope  that  Judge 
Bell  will  be  confirmed  ^vithout  delay. 

Chairman  Eastlaxd.  Any  questions  ? 

The  Chair  hears  none. 

Senator  Talmadge.  Thank  you  very  much,  Mr.  Chairamn. 

I  have  to  preside  in  a  hearing  in  Agriculture  on  the  confirmation 
of  Bob  Bergland.  I  wish  to  be  excused,  if  I  may. 

Chairman  Eastlaxd.  Senator  Xunn  ? 

TESTIMONY  OF  SAM  NUNN,  A  SENATOR  FROM  GEORGIA 

Senator  Xuxx.  Mr.  Chairman  and  members  of  the  committee,  it  is 
a  distinct  privilege  and  honor  to  appear  before  the  Judiciary  Com- 
mittee this  morning  for  the  purpose  of  introducing  President  Carter's 
nominee  for  Attorney  General,  my  good  friend  Judge  Griffin  Bell. 

In  recejit  years,  the  character  and  integrity  of  our  law  enforcement 
institutions  and  the  individuals  who  administer  them  have  been  se- 
verely questioned.  As  a  result.  Federal  efforts  to  combat  the  increasing 
crime  rate  in  this  country  have  been  underminded.  The  confidence  of 
the  American  people  in  their  Federal  law  enforcement  officials  has 
plummeted  to  a  very  low  level. 

President-elect  Carter's  selection  of  Judge  Griffin  Bell  as  our  T2d 
Attorne}'  General  was  ]iarticularly  encouraging  to  me  because  of  my 
confidence  that  Griffin  Bell  possesses  the  rare  qualities  and  capabilities 
tliat  will  enable  hijn  to  reverse  these  negative  trends  and  restore  the 
confidence  of  the  American  people  in  our  system  of  justice. 

This  country  needs  an  Attorney  General  who  has  a  proven  record  as 
a  leader,  innovator,  and  administrator.  The  Attorney  General  must  be 
a  person  who  has  the  confidence  of  the  President.  He  should  be  dedi- 
cated to  the  rule  of  law.  vigorous  in  spirit,  and  able  effectively  to 
organize  and  administer  the  many  facets  of  the  Department  of  Justice. 

Judge  Bell  unquestionably  possesses  these  qualities.  He  is  a  man 
noted  for  his  candor,  his  quickness  of  mind,  and  he  is  possessed  of  the 
highest  character  and  integrity.  He  is  a  man  of  principle,  a  man  of 
independence. 

His  record  as  a  lawyer  and  jurist  is  prodigious.  His  public  career 
is  as  well  documented  as  any  person  ever  to  be  considered  for  this 


]ii<rli  post.  Jiul^e  Bell  is  well  known  in  Georpjia,  in  the  fifth  circuit, 
anTl  indeed  tlirou<rliout  the  Nation  foi-  liis  service  as  a  judge  and  in- 
novative leader  in  the  area  of  judicial  administration. 

Griffin  Bell's  iniblic  career  began  on  a  note  that  marked  his  interest 
and  devotion  to  iMiblic  education.  Senator  Talmadge  has  already  al- 
luded to  some  of  the  dillicult  times  we  faced  in  Georgia  and  indeed  in 
tlie  South  back  in  the  late  lOaO's  and  in  the  early  lOGO's. 

During  the  time  I  was  a  law  student  at  Emory  University  in  Georgia, 
Griffin  Bell  as  a  lawyer  and  later  as  advisor  to  former  Governor 
Ernest  Vandiver,  was  the  arcliitect  of  the  Sibley  Commission.  It  is 
universally,  by  black  and  by  white,  credited  with  being  the  vehicle  that 
saved  the  Georgia  public  school  sj^stem  during  those  tumultuous  and 
potentially  explosive  times. 

It  is  sometimes  difficult,  Mr.  Chairman  and  member?  of  the  commit- 
tee, to  appreciate  truly  the  significance  of  these  events  without  put- 
ting them  in  the  proper  context.  One  person  who  watched  these  events 
unfold  was  the  Pulitzer  prize  winning  former  editor  of  the  Atlanta 
Constitution,  Eugene  Patterson.  Senator  Talmadge  has  already  quoted 
Eugene  Patterson  in  part.  I  would  lik(>  to  quote  him  further.  I  quote 
him  in  words  he  recentlj'  wrote  in  the  St.  Petersburg  Times : 

But  the  pace  of  the  march  was  less  important  than  the  direction  the  few  lead- 
ers took  in  that  time  when  too  many  politicians  and  judges  were  clinging  to  the 
safe  popularity  of  the  i)ast.  To  go  back  from  the  present  and  glean  isolated  errors 
from  the  past  of  such  men  is  to  lose  sight  of  their  true  measure :  The  sustained 
thrust  of  their  courage  and  commitment  in  a  time  when  it  took  courage  to  have 
courage,  Bell  qualified. 

Biracial  meetings  were  virtually  unheard  of  in  those  days  in  the 
South.  But  it  is  characteristic  that  even  then  in  those  difficult  times 
Griffin  Bell  led  blacks  and  whites  to  talk  and  meet  togetlier  in  order  to 
move  toward  common  goals. 

There  are  many  citizens  both  black  and  white  in  Georgia  who  re- 
member and  applaud  Judge  Bell's  role  in  preserving  public  education 
in  Georgia  and  in  always  counseling — always  counseling — the  rule  of 
law. 

One  of  Georgia's  premier  black  colleges,  Morris  Brown,  recently 
honored  Judge  Bell  with  an  honorary  doctorate  of  humane  letters. 
In  presentation  of  this  degree,  the  college  emphasized  the  impact  of  the 
Sibley  Commission  for  Avhich  Judge  Bell  was  responsible  on  the 
resolution  of  difficult  events  at  that  time.  I  quote  Morris  Brown  College 
in  that  presentation : 

At  a  time  when  the  entire  South  was  emotionally  supercharged  over  the  issue 
of  school  integration,  the  Sibley  Commission  held  a  series  of  public  hearings 
throughout  the  state  and  voted  in  favor  of  public  education  rather  than  closing 
schools  in  the  face  of  desegregation.  This  vote  was  one  of  the  crucial  steps  in 
helping  to  preserve  public  education  for  all  Georgia  children. 

In  1961,  President  John  Kennedy  appointed  Judge  Bell  to  the  U.S. 
Court  of  Appeals  for  the  Fifth  Circuit,  the  Nation's  largest  circuit. 
Much  could  be  said  about  the  next  141 2  years  of  Judge  liell's  tenure  on 
fifth  circuit  bench.  lie  Mrote  over  500  opinion.^,  and  during  (hat  time 
he  participated  in  thousands  of  cases. 

P)ill  Ship  recently  wrote  in  the  Atlanta  Constitution  on  January  1, 
11)77.  I  quote  his  article  : 

Griffin  Bell  not  only  witnessed  his  Southland  in  torment,  he  pbiyed  a  significant 
role  insuring  eqiml  riglits  for  all  in  restoring  a-  measure  of  tranqtiility  and 
order  to  the  .seething  region. 
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His  record  as  a  judge  in  the  Fifth  Circuit  demonstrates  a  major  lead- 
ership role  in  the  development  of  school  desegregation,  voting  rights, 
employment  discrimination,  labor  cases,  and  cases  involving  jury- 
selection  process. 

To  my  knowledge,  Mr.  Chairman  and  members  of  the  committee, 
no  Federal  judge  in  the  United  States  has  been  involved  in  as  many 
school  cases  as  Griffin  Bell.  He  handled  over  140  in  the  most  difficult, 
the  most  trying,  and  the  most  emotionally  charged  circumstances  our 
section  of  the  country  has  faced  in  many,  many  years. 

His  dedication  to  the  public  school  system  was  typified  in  his  recent 
address  at  Morris  Brown  College.  He  closed  his  address  with  the  fol- 
lowing message.  I  quote  Griffin  Bell  directly : 

I  revere  public  education  as  we  know  it  in  America.  It  is  the  passport  of  every 
American  cliild  to  the  social  and  economic  mainstream.  I  pledge  to  do  whatever 
I  can  to  see  that  public  education  is  improved  and  maintained  as  a  great  public 
institution. 

Apart  from  his  formal  participation  on  the  bench,  Judge  Bell  took 
an  early  interest  in  innovating  reforms  in  judicial  administration  to 
aid  and  effectuate  the  administration  of  justice.  The  Fifth  Circuit's 
chief  judge.  Judge  John  R.  Brown,  for  example,  has  called  Judge 
Bell  the  father  of  many  of  the  Fifth  Circuit's  innovative  screening 
and  expediting  processes. 

These  experiences  within  his  own  circuit  and  his  growing  national 
reputation  in  the  judicial  administration  field  led  to  his  appointment 
in  1973  to  the  board  of  directors  of  the  Federal  Judicial  Center  in 
Washington. 

He  has  also  served  as  the  chairman  of  the  Committee  on  Innovation 
and  Development.  In  1976  he  became  chairaian  of  the  American  Bar 
Association's  standing  committee  on  judicial  administration. 

Also  in  1976,  he  chaired  a  task  force  of  tlie  National  Conference  on 
the  Causes  of  Popular  Dissatisfaction  with  the  Administration  of 
Justice,  which  made  concrete  recommendations  designed  to  improve 
the  administration  of  justice. 

Mr.  Chairman  and  members  of  the  committee,  in  closing,  I  l>elieve 
it  is  important  to  bear  in  mind  the  fact  that  it  is  much  easier  to  sit 
back  in  the  protected  confines  of  1977,  with  the  perspectives  provided 
by  hindsight,  and  criticize  decisions  made  as  much  as  a  decade  ago 
than  it  is  to  sit  in  the  chair  of  the  decisionmakers  with  a  crisis  at  hand, 
and  fulfill  the  responsibilities  of  the  U.S.  Constitution. 

As  Theodore  Roosevelt  once  said : 

It  is  not  the  critic  who  counts,  not  the  man  who  points  how  the  strong  man 
stumbled,  or  where  the  doer  of  deeds  could  have  done  them  better.  The  credit 
belongs  to  the  man  who  was  actually  in  the  arena. 

Mr.  Chairman  and  members  of  the  committee.  President-elect 
Carter's  nominee  for  Attorney  General,  Griffin  Bell,  has  been  in  the 
arena.  I  believe  that  he  possesses  the  experience,  the  vision,  the  dedi- 
cation, and  the  character  to  bring  about  the  restoration  of  faith  in 
our  judicial  system  and  indeed  in  our  Department  of  Justice. 

I  urge  the  members  of  this  committee  and  the  U.S.  Senate  to  con- 
firm this  good  rnan  for  this  important  position  at  this  important  time 
in  our  nation's  history. 

Thank  you,  Mr.  Chairman. 

Chairman  Eastland.  Any  questions? 


The  Chair  hears  none. 

You  have  made  a  very  fine  statement,  Senator  Ximn. 

Senator  Xunx.  Thank  you,  Mr.  Chairman. 

Senator  Matiiias.  Mr.*  Chairman,  before  Jud^e  Bell  beofins,  may  I 
ask  the  Chair  -what  your  thoughts  are  as  to  procedure?  The  commit- 
tee has  not  had  a  chance  to  <^et  together  and  di.scuss  exactly  how  we 
will  proceed. 

Chairman  Easti^\nd.  My  idea  is  to  give  15  minutes  to  each  Senator 
on  the  committee  to  start  with,  and  to  rotate,  one  Democrat  and  onf». 
Republican. 

Senator  Matttias.  What  I  was  really  thinking  of,  Mr.  Chairman, 
was  how  we  would  proceed  to  the  final  decision  here.  I  assume  that  tlw 
committee  will  not  act  on  this  nomination  imtil  it  is  actually  received 
from  President  Carter. 

Chairman  Eastlaxd.  "We  are  going  to  have  a  committee  meeting 
where  wo  will  make  that  decision. 

Senator  Matiiias.  I  assume  that  Judge  Bell  would  be  available  at 
any  time  up  until  that  decision  is  made  l)y  the  committee  so  that  if  any 
questions  should  arise  as  a  result  of  other  testimony,  other  information 
which  comes  to  the  committee,  then  he  would  be  in  a  position  to  re- 
spond to  those  questions. 

Chairman  Easti.axd.  That  is  correct. 

Senator  Matiiias.  I  believe  that  this  decision  may  be  the  most  im- 
portant one  that  this  committee  makes  this  year,  I  think  we  have  to 
approach  it  with  the  kind  of  care,  the  deliberate  care  it  deserves.  I 
think  that  if  that  is  the  understanding  of  the  committee,  then  there 
can  be  no  objection  to  proceeding  at  this  time  on  the  rather  informal 
basis  on  which  we  are  meeting. 

Chairman  Eastlaxd.  Judge  Bell,  have  you  read  the  biogi-aphical 
sketch  which  has  been  provided?  If  it  is  correct,  we  will  make  it  a 
part  of  the  record. 

Judge  Bell.  I  think  it  is  correct  and  I  hope  it  will  be  made  a  part 
of  the  i-ecord. 

Chairman  Eastlaxd.  It  will  be  made  a  part  of  the  record. 

[The  biographical  sketch  referred  to  follows.] 

RIOGRAPniCAL     SKETCH     OF    GRIFFIN     B.     BEI.L,     ATTORNEY    AT    LAW,     ATLANTA,  GA. 

Born  :  Americus.  Gpnr??ia,  October  31, 1918. 

T.c^nl  Residcnfo :  (leortjia. 

Education:  LLB  degree,  Mercer  University  Law  School,  Cum  Laude;  Order 
of  the  Coif  (Vandorhilt  Law  School.  Honorary).  Honorary  Dnrtur  of  Laws, 
Mercor  University;  Honorary  DMctor  of  Humane  Letters.  Morris  Erown  College. 

Military:  Served  in  the  Army,  World  War  II  (Transportatioa  Corps)  Dis- 
charf^ed  with  the  rani:  of  Major. 

Married  and  one  son.  Griffin,  .Tr.,  Member  of  Savannah,  neorcin.  Bar. 

United  Statis  Circuit  Judse,  Court  of  Appeals  for  the  Fifth  .Judicial  Circuit. 
October  6.  inOl-Marcb  L  197C.. 

Partner.  Kinj:  &  Sj.aldinT.  Atlanta.  lO.-.r^-ioni  ;  Manh  1.  1970  to  date. 

Bejraii  practice  in  Sav.nuiah  with  tlie  linu  of  Lawton  &  Cunnin-ham  in  194.^. 
Partner  i:i  the  firm  of  Matthews,  Maddox  &  liell  in  Rome  in  1952  through 
August.  19.'5.',. 

Chief  of  Staff  to  former  Georgia  Governor  Vandiver,  January  13,  19r»9- 
October  .^.  1961  (Honorary  position). 

Chairman,  Board  of  Deacon.  Second-Ponce  de  Leon  Baptist  Church. 

Ciiairniai!.   ABA   Division   of  .Tudicial   Administration.   197(5. 

Chairman,  Atlanta  Commission  on  Crime  and  Juvenile  delinqt;ency,  19Cr>  ""^"-'^ 
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Chairman,  Committee  ou  Innovation  and  Development,  Federal  Judicial 
Center,  Washington,  D.C.,  1968-1970. 

Member  American  Law  Institute. 

Member,  Commission  on  Standards  of  Judicial  Administration,  ABA,  1971 — 
present. 

Member,  Board  of  Directors,  Federal  Judicial  Center,  1973-1976. 

Trustee,  Mercer  University;  The  Institute  for  Continuing  Legal  Education 
in  Georgia. 

Member,  Visiting  Committee,  Vanderbilt  University  Law  SchooL  1989-1976. 

Chairman  Eastland.  Judge  Bell,  will  you  stand,  please? 
TESTIMONY  OF  GRIITIN  B.  BELL 

Chairman  Eastland.  Do  you  solemnly  swear  that  the  testimony  you 
arc  about  to  ^ive  is  the  triith,  the  wdiole  truth,  and  nothing  but  the 
truth,  so  help  you  God  ? 

-Judge  Bell.  I  do. 

Chairman  Eastland.  Judge,  you  have  been  an  outstanding  lawyer 
and  an  outstanding  member  of  the  judiciary.  You  are  honest  and 
honorable.  I  will  vote  to  confirm  you. 

Senator  McClellan? 

Senator  ]McClellan.  First,  Judge  Bell,  I  would  like  to  congratulate 
you  on  receiving  this  nomination.  It  is  a  high  honor  indeed  and  a 
tremendously  responsible  position  in  our  Government. 

I  never  met  you  until  this  morning  when  you  visited  with  me  for  a 
little  while.  I  have,  from  reputation,  held  you  in  high  esteem.  Today 
my  visit  with  you  confirmed  my  respect  and  regard  for  you. 

In  the  conversation  this  morning  I  asked  you  some  questions  per- 
taining to  matters  directly  involved  in  the  performance  of  your  duties. 
I  may  say  that  I  was  quite  satisfied  with  the  answers. 

In  the  interest  of  saving  time,  I  have  had  the  question  and  the 
matters  that  I  talked  about  with  you  this  morning  reduced  to  writing. 

I  now  ask  unanimous  consent  that  I  may  submit  these  written  ques- 
tions to  the  nominee,  Mr.  Chairman,  and  that  the  questions  and  his 
answers  appear  at  this  point  in  the  record. 

Chairman  Eastland.  Is  there  objection? 

The  Chair  hears  none.  It  is  so  ordered. 

Judge  Bell.  Senator,  I  will  be  glad  to  follow  that  procedure. 

[The  questions  referred  to,  and  the  written  answers  subsequently 
received,  follows.] 

QtJESTioNS  Submitted  by  Senator  John  L.  McClellan  foe  Attoeney  General- 
Designate  Bell 

1.  criminal  code 

In  1971,  after  several  years  of  study,  the  National  Commission  on  Reform  of 
Federal  Criminal  Laws  (also  called  the  "Brown  Commission")  issued  its  Final 
Report  recommending  substantial  modernization  and  reform  of  the  Federal 
criminal  laws.  Since  that  time,  the  Subcommittee  on  Criminal  Laws  and  Proce- 
dures, which  I  am  privileged  to  chair,  has  been  engaged  in  a  major  legislative 
effort  to  accomplish  those  twin  goals  of  modernization  and  reform. 

Would  you  very  briefly  give  us  the  benefit  of  your  view  on  the  state  of  our 
Federal  criminal  laws  in  general  and  whether  you  believe  such  reform  legisla- 
tion is  necessary  ? 

If  you  have  had  the  opportunity  to  examine  the  legislative  attempts  that  have 
thus  far  been  made  to  codify,  revise,  and  reform  our  Federal  criminal  laws,  can 
you  give  us  your  opinion  of  those  attempts?  Do  you  think  they  have  come  close 
to  achieving  their  goals? 


2.    SENTENCING 

One  area  of  the  criminal  law  that  has  received  great  attention  in  recent 
years — and  certainly  one  of  the  areas  that  has  been  the  most  criticized — has 
been  the  sentencing  process.  Sentences  in  criminal  cases  are  condemned  as  too 
harsh,  too  lenient,  too  uneven,  and  so  forth. 

Can  you  briefly  give  us  your  views  on  the  state  of  sentencing  in  the  Federal 
judicial  process?  Is  the  process  in  need  of  reform? 

Should  there  be  api)ellate  review  of  sentences  on  the  Federal  level? 

What  do  you  think  of  the  establishment  of  legislative  guidelines  to  assist 
judges  in  the  determination  of  appropriate  sentences? 

Would  you  give  us  your  opinion  of  mandatory  minimum  sentences? 

3.   DEATH   PENALTY 

Since  the  Supreme  Court's  landmark  decisions  on  the  death  penalty  last  July, 
much  has  been  written  about  capital  punishment.  Could  you  briefly  give  us  your 
opinion  about  it? 

Do  you  personally  believe  in  the  death  penalty? 

Do  you  think  that,  if  it  is  imposed,  it  does  serve  as  a  deterrent  to  others  to 
refrain  from  certain  criminal  acts? 

Do  you  believe  that  there  are  some  crimes  that  are  so  brutal — so  horrendous — 
that  the  perpetrator  has  forfeited  his  own  right  to  life  by  their  commission? 

Some  opponents  of  capital  punishment  say  that,  instead  of  the  death  penalty, 
a  better  answer  is  long-term  imprisonment  where  these  people  can  be  rehabili- 
tated. Do  you  believe  that  our  prisons  really  rehabilitate  people? 

Response  by  Judge  Gbiffin  B.  Bell  to  Written  Questions   Submitted  by 

Senator  McClellan 

1.  criminal  code 

I  share  the  concern  of  Senators  McClellan,  Kennedy  and  others  about  the  need 
for  substantial  modernization  and  reform  of  the  Federal  criminal  laws,  which 
are  now  scattered  through  the  Federal  statutes.  A  coherent  codification  of  the 
Federal  criminal  law  will  certainly  be  a  praiseworthy  achievement. 

Although  I  have  not  reviewed  in  detail  the  lengthy  draft  of  "S.  1"  proposed 
in  the  last  session  of  Congress,  I  am  aware  of  a  number  of  provisions  in  that  bill 
which  provoked  significant  controversy  and  concern,  especially  from  civil  liberties 
groups.  Because  of  the  overriding  importance  of  enacting  a  coherent  and 
internally  consistent  Federal  criminal  code,  I  concur  in  the  present  course  of 
Senators  McClellan,  Kennedy  and  others  to  sever  the  controversial  provisions 
from  the  previous  draft  and  save  them  for  consideration  on  their  merits  as 
individual  pieces  of  legislation. 

2.  sentencing 

I  believe  that  the  sentencing  process  in  the  Federal  judicial  system  and  the 
sentencing  provisions  in  Federal  statutes  are  in  need  of  substantial  reform.  One 
means  of  eliminating  disparities  in  the  current  sentencing  system  which  is 
worthy  of  serious  consideration  is  the  establishment  of  legislative  guidelines  to 
assist  judges  in  the  determination  of  appropriate  sentences. 

As  to  specific  proposals,  I  favor  establishing  some  process  of  appellate  review 
of  sentences  on  the  Federal  level.  I  am  interested  in  proposals  for  mandatory 
minimum  sentencing  laws.  My  specific  analysis  would  depend  upon  the  particular 
sentencing  provisions  which  are  proposed  for  particular  offenses. 

3.    DEATH   PENALTY 

I  would  not  want  to  do  away  with  the  death  i)enalty  without  considerable 
study.  At  present,  I  favor  capital  punishment  laws  to  cover  a  narrow  set  of 
offenses  such  as  aircraft  piracy  and  the  killing  of  a  prison  guard.  The  complex 
question  of  the  efficacy  of  the  death  penalty  as  a  deterrent  to  crime  deserves 
careful  examination. 

One  of  the  most  troubling  weaknesses  of  our  Federal  prison  system  is  its 
failure  to  really  rehabilitate  people.  As  I  have  testified,  I  am  committed  fo 
improving  the  capacity  of  the  prison  system  to  provide  education  and  other  forms 
of  rehabilitation  to  Ftnieral  prisoners. 
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Senator  McClellax.  Unfortunately,  because  of  another  commit- 
ment, I  can  be  here  only  a  few  moments  this  morning. 

These  questions  I  am  submitting  Avill  no  doubt  also  arise  from  other 
sources  during  your  examination,  I  expect  to  be  back  on  other  occa- 
sions. After  you  have  submitted  your  answers  for  the  record,  I  may 
wish  to  follow  up  on  some  of  them. 

However,  I  was  generally  satisfied  with  our  discussion  this  morning. 
I  find  nothing  i]i  your  record  that  would  militate  against  you  in  any 
way  with  regard  to  your  competence,  your  integrity,  your  judicial 
temperament  and  your  overall  capacity  to  serve  well  as  Attorney 
General  of  the  United  States. 

I  do  not  anticipate  that  testimony  will  be  presented  to  this  com- 
mittee that  would  warrant  my  changing  that  opinion.  Therefore,  as 
of  now,  unless  there  develop  during  these  hearings  some  factual 
information  of  such  a  derogatory  nature  as  would  disqualify  30U  from 
serving,  it  is  my  intention  to  su.ppoit  your  confirmation. 

Judge  Bell.  Thank  you,  Senator  ^IcClellan. 

Senator  IsIcClellan.  Thank  vou,  ^Ir.  Chairman. 

Chairman  Eastland.  Senator  Mathias? 

Senator  Mathias.  Judge,  I  want  to  join  with  all  the  members  of 
the  committee  in  v>'elcoming  you  liere  today  and  congratulating  you 
on  your  designation  by  President-elect  Carter  to  be  Attorney  General. 

As  you  well  know,  the  appointing  power  in  this  country  under  our 
Constitution  is  divided  between  the  President  and  the  Senate.  The 
President,  of  course,  nominates  and  the  Senate  confirms. 

It  is  a  very  serious  responsibility  that  is  cast  upon  us  by  the  Constitu- 
tion. I  regret  that  I  cannot  be  quite  as  brief  as  the  chairman  and  the 
distinguished  Senator  from  Arkansas  because  I  do  have  a  number  of 
questions. 

I  think  perhaps  the  first  question  that  coines  to  my  mind  revolves 
around  the  office  of  Attorney  General  itself.  The  Attorney  General  is 
sometimes  known  as  the  first  lawyer  in  the  land.  If  that  is  so,  I  wonder 
what  is  your  concept  of  that  first  lawyer's  first  client  ? 

Judge  Bell.  Well,  I  look  upon  the  Department  of  Justice  as  being 
the  law  department  of  the  Nation.  I  am  not  certain  that  you  agree  vrith 
that. 

If  7vOU  take  that  concept,  and  I  do,  then  I  have  many  clients.  The 
President  would  be  one.  The  agencies  would  be  one.  Even  the  Con- 
gress might  look  to  the  Nation's  law  department  for  some  assistance 
and  guidance.  And  the  American  people  would  be  a  client. 

I  think  you  are  administering  and  enforcing  a  body  of  law.  It  is 
necessary  for  j^ou  to  think  of  the  Department  of  Justice  as  the  people's 
law  department. 

So  I  have  a  broad  concept  as  to  the  duty  and  functions  of  the  Justice 
Department. 

Senator  Mathias.  It  is  a  broad  responsibility;  but,  in  fact,  would 
the  people  not  be  the  first  client  of  the  Attorney  General  ? 

Judge  Bell.  Possibly  so.  It  is  according  to  what  you  thiiik  abou.t 
representative  government.  I  think  of  the  Congress  and  the  President 
as  representing  the  people.  You  would  be  more  likely  to  be  in  touch 
with  them  tlian  you  would  be  the  people.  But  certainly,  if  I  am  con- 
firmed, the  Department  of  Justice  would  be  an  open  place  where  the 
people  would  bo  welcome.  Groups  will  be  welcome.  I  have  told  many 
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people  tliis  already.  Through  that  medium,  you  Avill  be  representing 

the  people.  .     ,      .      ,  .  t      , 

Senator  Matiiias.  We  have  been  very  lucky  in  this  country.  In  the 

normal  circumstances,  the  interests  of  the  President  and  the  interests 

of  the  people  have  not  diverged  very  often.  But  there  have  been  a  few 

such  rare  occasions. 

Judge  Bell.  Right.  ,  .  ,     ,      , 

Senator  Matiiias.  In  those  occasions,  where  do  you  think  the  duty 

of  the  Attorney  General  lies? 

Jud.'ro  PiKLL.  I  vrould  be  with  the  people,  liecause  I  l)elie\e  in  the 

Bill  of  RiiihtP.  I  think  the  essence  of  our  constitutional  system  is  to 

protect  the  individual.  Therefore,  I  would  have  to  protect  the  people. 
Senator  Matiiias.  I  would  concur  in  that  order  of  priority.  I  per- 

sonallv  believe  that  that  is  the  correct  order  of  priority. 

Looking  at  vour  iudicial  record,  in  the  case  of  Bond  v.  FJoycL  vrLero 

the  FiftirCircuit  nffirmed  the  refusal  of  the  Georgia  House  of  Pepre- 

sentatives  to  seat  Julian  Bond,  you  employed  certain  language  wliicli 

I  will  quote.  You  said : 

Mr.  Bond's  right  to  speak  and  dissent  as  a  private  citizen  is  subject  to  the 
limitation  that  he  sought  to  assume  membership  in  the  house. 

I  find  that  somewhat  disturbing.  I  am  wondering  if  you  adhere  to 
that  rule  today  and  if  you  could  explain  your  reasoning  in  tliat  case. 

Judge  Bell.  "Well,  ordinarily,  at  least  I  have  been  taught  tlmt.  a 
iudge  ought  not  try  to  explain  an  opinion.  But  I  realize  that  that  is  a 
confroversial  opinion.  I  will  sneak  to  it. 

Senator  ^Iatthas.  If  you  were  sitting  here  as  a  judge  today,  T  do 
not  tliink  you  should  be" required  to  explain  it;  but  you  are  here  in  a 
different  character  today. 

Judge  Bell.  That  is' true.  Although  I  do  not  entirely  agree  that  I 
can  explain  every  opinion  I  have  ever  been  in,  there  might  lx»  some  lack 
of  propriety  if  t  were  to  try  to  do  that.  But  in  this  case  I  will  speak 
to  it. 

In  the  first  place,  it  was  not  a  Fifth  Circuit  opinion.  It  was  a  three- 
judire  district  court  opinion  which  went  straight  to  the  Supreme  Court 
under  the  rule  in  effect  at  that  time. 

It  was  a  two-to-one  opinion.  It  was  a  question  of  first  impres.-ion.  It 
had  not]iing  to  do  with  racial  discrimination.  The  lawyers  in  the  case 
for  !Mr.  Bond  will  be  glad  to  say  that.  Everyone  has  always  assumed 
that. 

It  was  decided  in  the  Supreme  Court  on  a  ground  wliicli  was  not 
addressed  by  either  the  majority  or  the  dissenting  opinion. 

Tl;e  question  was  the  power  of  the  legislature  to  pass  on  the  quali- 
ficntions  of  it?  own  members.  The  precedents  involved  tliis  body,  tlie 
U.S.  Senate.  This  body  had  prevented  Senntor  Bilbo  of  Mississippi 
from  taking  his  seat.  They  had  also  indicated  that  they  could  prevent 
Senator  Smoot  from  Utah  from  taking  his  seat.  The  constitutional 
law  outhoritios  at  the  time  Avere  tlmt  a  legislative  body  diil  have  the 
right  to  judge  the  qualificjitions  of  its  members. 

Judge  Tuttle  took  the  position  in  dissent  that  the  only  qunlificitions 
that  could  be  judged  by  the  body  were  what  was  in  tlic  written  law: 
Age,  was  Mr.  P.ond  21  years  old;  was  he  an  American  citi/.en;  was  lie 
willing  to  take  th"  oath  ? 

That  was  the  difference  between  us. 
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Bear  in  mind  that  was  before  the  Adam  Clayton  Powell  decision 
by  the  Supreme  Court.  When  the  case  got  to  the  Supreme  Court,  it  was 
reversed  on  a  different  ground ;  that  is,  that  freedom  of  speech  under 
the  first  amendment  overrode  all  of  these  considerations.  They  reversed 
us  nine  to  zero  on  that  point. 

I  know  you  know  a  lot  about  the  Constitution.  Most  every  consti- 
tutional case  you  have  involves  a  balancing  of  rights.  It  is  one  person's 
rights  against  another's  rights.  This  was  legislative  power  balanced 
against  first  amendment  rights.  First  amendment  rights  prevailed. 

That  is  the  way  it  came  out.  Since  then,  there  have  been  a  lot  of  de- 
cisions that  give  more  power  now  than  then  to  the  first  amendment. 
It  is  quite  obvious  that  we  were  wrong  and  that  the  Supreme  Court- 
was  right  about  it. 

Senator  Mathias.  What  is  your  own  personal  opinion  today  on  the 
subject  of  limitations  on  the  right  of  free  speech  in  the  country?  I 
think  that  is  really  what  the  relevant  point  here  is. 

Judge  Bell.  My  view  has  never  changed.  I  would  agree  with  Justice 
Holmes  that  you  ought  to  have  the  maximum  in  free  speech,  but  you 
do  not  have  the  right  to  shout  "Fire"  in  a  crowded  theater.  I  have 
never  heard  of  any  justice  doing  it  better  than  Justice  Holmes  did  it. 

I  think  that  most  everyone  who  has  studied  my  record  picks  out 
opinions  that  are  against  me  and  they  say  nothing  about  490  opinions 
that  might  favor  me.  But  I  think  if  you  will  study  my  record,  you  will 
find  that  I  am  very  strong  on  freedom  of  speech,  freedom  to  assemble, 
freedom  to  petition  the  Government  for  grievances.  I  have  written 
some  leading  cases  in  that  area. 

Senator  Matiil\s.  Judge,  I  think  you  are  arriving  here  on  the  basis 
of  those  other  decisions.  You  can  assume  that  you  would  not  be  here  if 
you  did  not  have  that  body  behind  you.  But  it  is  the  ones  that  might 
reveal  a  philosophy  on  your  part  which  I  think  we  have  a  duty  to 
inquire  into. 

Judge  Bell.  I  concede  that. 

Senator  Mathias.  In  that  same  category  of  ones  I  think  we  ought  to 
look  into  is  the  case  of  United  States  v.  Brown,  in  wliich  I  believe  you 
wrote  the  dicta. 

Judge  Bell.  I  wrote  the  majority  opinion,  and  it  contains  some 
dicta. 

Senator  Mathias.  Yes ;  well,  in  that  dicta  you  said : 

Because  of  the  President's  constitutional  duty  to  act  for  the  United  States  in  the 
field  of  foreign  relations  and  his  inherent  power  to  protect  national  security,  in 
the  context  of  national  affairs  the  President  may  constitutionally  authorize  war- 
rantless wiretaps  for  the  purpose  of  gathering  foreign  intelligence.  Restrictions 
upon  the  President's  power  which  are  appropriate  in  cases  of  domestic  security 
become  artificial  in  the  context  of  the  international  sphere. 

This,  I  think,  is  of  importance.  Last  year  President  Ford  became  the 
first  President  to  cause  legislation  to  be  introduced — with  strong  sup- 
port of  Senator  Kennedy  and  others — requiring  judicial  warrant  for 
foreign  intelligence  and  national  security  wiretaps. 

I  am  wondering  whether  you  would  reach  the  same  conclusion  today 
that  you  did  in  1973  on  that  particular  subject? 

Judge  Bell.  I  think  that  opinion  was  written  in  1973.  It  was  before 
we  knew  of  the  abuses  that  we  now  know  of,  in  foreign  intelligence 
gathering.  That  statement  was  based  on  what  the  law  was  at  that 
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tinu'.  I  tliink,  if  I  recall,  I  quoted  from  the  Federalist  Papers.  That 
was  about  the  only  authority  I  could  find.  There  were  three  or  four 
difforcnt  Federalist  Paper.-. 

I  think  that  is  a  broad  statement,  I  think  that  was  too  broad  in 
today's  context  perhaps.  I  say  this  without  in  any  way  saying  that 
the  President's  power  should  be  diminished,  but  1  realize  now  that 
is  more  of  a  sharing  of  power  between  the  Congress  and  the  President 
in  this  field. 

I  have  been  briefed  since  I  have  been  designated  for  the  position, 
and  I  know  a  good  deal  about  what  is  going  on.  I  am  of  the  view 
that  this  is  not  an  insurmountable  thing,  but  it  is  something  where 
the  rights  of  American  citizens  are  involved.  As  such,  we  should  take 
care  in  administering  the  power  to  gather  foreign  intelligence. 

I  think  that  is  probably  about  all  I  need  say  about  that.  I  think 
what  I  said  there  is  just  a  statement.  I  think  it  was  a  statement  of 
constitutional  law  where  it  was  made  without  any  facts  because  that 
was  not  a  fact.  In  that  case  we  examined  the  authority  to  surveil  in 
camera,  and  there  was  no  problem  about  that.  The  facts  are  not  in 
the  opinion,  of  course. 

I  think  that  we  have  got  to  take  much  care  to  safeguard  any  con- 
stitutional right  of  American  citizens,  even  though  it  is  in  foreign 
intelligence. 

Senator  Mathtas.  Can  you  tell  the  committee,  then,  in  this  area, 
if  legislation  similar  to  that  Avhich  was  advocated  last  year  by  Pres- 
ident Ford  and  by  Attorney  General  Levi  were  to  be  reported  favor- 
ably by  the  committee  that  you  could  at  least  approach  that  with  an 
open  mind  in  your  recommendations  to  the  President  as  to  whether 
it  ought  to  be  approved  or  disapproved  ? 

Judge  Bell.  I  would  not  have  any  trouble  at  all.  I  am  familiar  with 
the  useof  wiretap  orders  obtained' from  Federal  and  State  courts  in 
domestic  security.  I  understand  that  system.  It  works  well. 

I  have  never  been  one  who  did  not  trust  the  Federal  judges.  I  trust 
the  Federal  judges. 

Senator  Mathias.  Have  you  had  an  opportunity  to  review  that 
legislation? 

Judge  Bell.  I  have.  I  have  road  the  bill.  I  have  discussed  it  with 
two  or  three  people.  It  looks  like  a  good  approach  to  me.  I  would 
not  Avant  to  commit  myself,  but  generally  it  seems  to  be  a  good 
approach. 

It  is  limited  to  ten  Federal  judges  appointed  bv  the  Chief  Justice 
as  the  issiimg  officers.  It  seems  to  be  a  good  approach.  That  is  about 
all  I  can  say  about  it,  without  making  a  study  in  depth. 

Senator  Mathias.  When  you  were  designated  by  Governor  Carter 
as  his  choice  for  Attorney  General,  you  crot  the  usual  barrac-e  of  ques- 
tions covering  a  wide  variety  of  subjects.  One  of  them  was  the  posi- 
tion that  you  had  taken  on  President  Xixon's  nomination  of  G.  Harold 
(  arswoll  to  the  Supreme  Court.  I  raise  this  only  because  one  of  the 
I>nucipal  duties  of  an  Attorney  General  is  to  screen  the  field  of  ju- 
dicial appointments  and  make  recommendations  to  a  President  for 
nominations  to  the  various  courts.  In  response  to  the  questions  about 
your  support  of  G.  Hairold  Carswell.  you  were  quoted  as  savimr  "I 
did  not  endorse  Richard  Xixon's  appointment  of  G.  TTnrrold  Carswell 
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to  the  court."  There  is,  however,  on  page  322  of  the  published  transcript 
of  this  committee's  hearings  on  Judge  Carswell 

Judge  Bell.  Wait  a  minute,  Senator.  This  is  a  sore  pomt  with  me. 
You  have  taken  that  out  of  context. 

Senator  Mathias.  I  am  giving  you  an  opportunity  to  put  it  m  the 
context  you  want. 

Judge  Bell.  All  right. 

Senator  Mathias.  Let  me  say  that  there  is  on  page  322  of  the  pub- 
lished transcript  a  letter  which  was  received  from  you  which  would 
seem  to  be  inconsistent  with  that  statement.  I  want  to  give  you  the 
opportunity  to  rectify  any  misconception  that  may  exist. 

Judge  Bell.  The  misconception  is  that  I  said  I  did  not  endorse  him, 
but  that  I  recommended  him.  I  think  I  said  that  to  the  press.  I  think 
I  said  to  the  press  that  a  judge  would  not  endorse  anyone.  That  would 
not  be  a  proper  role  of  a  judge.  I  did  recommend  him.  The  letter 
you  refer  to  was  a  recommendation.  I  recommended  Judge  Carswell. 
Judge  Carswell  and  I  were  classmates  in  law  school.  We  were  friends. 
I  recommended  him  during  the  Eisenhower  administration  to  be  a 
district  judge.  I  remember  doing  it,  but  I  cannot  iind  the  letter.  I 
wrote  a  letter  to  the  Attorney  General. 

I  then  recommended  him  to  be  a  circuit  judge.  I  then  wrote  a  letter, 
after  he  was  nominated,  the  letter  you  have  reference  to,  again  rec- 
ommended liim.  Then.,  later  on,  when  he  seemed  to  be  in  a  period  of 
crisis  in  the  Senate,  somebody  got  up  a  telegram.  It  was  not  I,  but  I 
signed  it;  I  authorized  the  use  of  my  name.  A  number  of  judges 
signed  that  telegram.  They  were  circuit  judges.  There  were  some  50 
district  judges  in  tlie  Fifth  Circuit  that  sent  a  telegram. 

I  do  not  think  any  of  use  were  endorsing  this.  We  were  not  a  part 
of  the  nominating  process.  It  was  up  to  the  President,  the  Attorney 
General,  to  decide  what  to  do  about  the  nominee.  But  we  were  recom- 
mending him  as  a  colleague,  someone  we  liad  known.  This  is  some- 
thing that  at  the  time  I  sulfered  sharp  criticism  for  doing.  I  have 
not  seen  Judge  Carswell  for  m.any  years,  but  I  did  write  the  letter. 
That  is  just  a  part  of  my  record  I  will  have  to  stand  on. 

Senator  JMatiilis.  Mr.  Chairman,  my  time  is  up. 

I  would  like  to  revert  to  tins  point  wlien  my  time  resumes. 

Chairman  Eastland.  Senator  Kennedy  ? 

Senator  Kennedy.  I,  too,  want  to  join  in  extending  a  warm  welcome 
to  you.  Judge  Bell. 

You  had  vrarm  endorsements  from  our  colleagues.  Senator  Tal- 
madge  and  Senator  Nunn,  who  are,  as  I  think  you  know,  highly 
respected  members  of  the  Senate.  All  of  us  have  listened  to  introduc- 
tions of  nominees  from  various  States,  but  these  were  especially  warm 
and  generous  and  obviously  strongly  felt.  I  think  all  of  us  are  very 
much  appreciative  of  their 'comments,  knowing  you  as  they  do. 

T  vrns  impressed  by  your  cominents  regardinir  your  vision  of  tliis 
office  that^you  made  after  Mr.  Carter  nominated  you  for  Attorney 
General.  Yon  spoke  of  tlie  hi.o:]i  regard  and  respect  that  you  have  for 
the  ofFice ;  what  it  represented  as  a  symbol  for  millions  of  Americans ; 
and  that  it  boi'e  an  important  responsibility  for  the  protection  of  the 
individual  rights  and  liberties  beyond  being  the  counsel  to  the  Presi- 
dent or  beyond  representing  the  various  governmental  agencies ;  and 
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that  it  should  be  a  source  of  inspiration  and  liopo  for  millions  of 
Americans  who  in  many  instances  are  left  out  of  the  leiral  system. 

I  heard  Mr.  Carter  make  an  eloquent  statement  on  this  subject  when 
I  had  the  honor  of  t>ppearin<j:  some  years  airo  on  Law  Day  at  the  out- 
standing^ law  school  of  the  I'niv'crsity  of  Geoi-cifi- 

So  I  am  sure  that  that  is  very  much  in  your  mind  at  this  time,  as  it 
was  in  liis  wlien  lie  selected  you  a;~  his  nominee. 

"We  have  heard  this  mornini:^,  tliT'ou^li  (juestions  by  my  colleague, 
Senator  Mathias,  testimony  on  a  number  of  different  areas  which  are 
of  concern  to  us  in  the  Senate  and  to  the  American  people. 

Jud<:e  Bell,  nuich  of  the  legislation  which  was  iiiitiated  during  your 
service  as  one  of  Governor  Vandiver's  principal  legal  advisers  was 
overruled  by  the  Supreme  Court.  If  one  were  to  take  your  work  during 
that  period,  your  uiembershij)  in  tlic  various  j^i-ivate  clul)S.  VDur  recom- 
mendation on  the  CJarswell  nomination,  and  Julian  Bond  case  and 
otliers,  I  think  a  fair  conclusion  on  these  points  would  be  that  you  arc 
not  identified  as  being  in  the  forefront  of  civil  rights,  as  holding  the 
belief  its  pace  should  have  been  expedited  and  moved  in  a  more  accel- 
erated fashion. 

If  you  put  those  various  elements  together,  I  am  interested  in  your 
response  as  to  why  the  people  of  this  country — particularly  the  poor, 
the  black,  the  Indians,  and  the  women,  as  well  as  other  groups  which 
perhaps  have  not  been  able  to  participate  in  our  system  of  justice — 
should  have  confidence  in  you  as  a  protector  of  their  rights  ? 

JudgG  Bell.  Senator.  I  will  try  to  answci-  that  question.  That  covers 
so  many  years.  Somebody  else  could  probabl}'  better  judge  me  than  I 
could  judge  myself. 

I  expect  the  blacks  of  Atlanta  could  judge  me  better  tlian  anyone. 
They  know  me.  Some  will  be  licre  to  test  if  y, 

I  would  sa}' — as  I  said  to  Senator  Mathias — that  the  hundreds  of 
cases  I  have  been  in  Avhere  I  have  enforced  the  law  ought  to  convince 
even  the  greatest  doubter  that  I  will  uphold  and  enforce  the  law. 

I  think  it  is  only  fair  to  say  that  I  have  never  professed  to  be  an 
activist.  I  have  never  professed  to  be  an  extreme  liberal.  I  have  always 
professed  to  be  a  moderate.  I  have  always  thought  that  it  is  only 
r)ioderates  that  should  be  on  the  Bench,  that  you  ought  not  to  be  to  the 
right  or  to  the  left  if  you  are  trying  to  judge  matters. 

That  was  the  approach  I  took  and  sometimes  it  would  appear — 

Sen;itor  Kkxxkdy.  How  would  you  characterize  Chief  Justice 
Warren  and  the  record  that  -was  made  under  his  Court,  which  I  think 
lias  been  one  of  the  truly  outstanding  performances  in  terms  of  pro- 
tecting individual  rights  and  liberties? 

Judge  Bell.  I  do  not  consider  him  to  be  an  activist.  He  v;as  refur- 
bishing the  14th  amendment.  The  14th  amendment  had  been  dormant 
for  7.5  yeasr  at  least.  He  was  giving  meaning  to  the  14th  amendment. 
"We  have  run  through  that. 

T  think  I  liave  done  that  in  many  cases. 

But,  to  answei-  your  question  as  to  why  people  shouhl  liave  confi- 
dence in  me — that  is,  the  poor  and  the  civil  rights  people  who  were 
beiuir  discriminated  against — I  would  have  to  say  that  I  woidd  have 
confidence*  in  a  judge  who  had  desegr(>irated  141  schools. 

I  would  have  confidence  in  a  judge  wlio  was  the  first  judge  in 
America  who  conceived  the  idea  to  carry  tlie  law  out  that  a  school 
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board  had  to  be  put  in  receivership.  It  has  never  been  followed  but 
once  since  then.  That  was  in  the  Boston  School  case.  That  carried  out 
the  law. 

I  would  have  to  have  confidence  in  a  judge  who  spent  a  week  in 
Hattiesburg,  Miss,  trying  a  State  court  registrar  for  criminal  con- 
tempt ;  the  only  case  of  that  kind  that  there  has  been.  I  was  with  two 
other  judges. 

I  would  have  confidence  in  a  judge  who  has  tried  the  only  criminal 
contempt  case  for  violation  of  a  Labor  Board  order  that  had  been 
enforced  by  the  Fifth  Circuit.  I  was  sent  to  try  that. 

I  Avould  have  confidence  in  a  judge  wlio  was  sent  by  the  Chief  Judge 
to  preside  over  the  panel  which  took  over  the  30  Mississippi  scliool 
cases  where  the  Supreme  Court  ordered  the  schools  be  desegregated 
at  once.  There  Avould  be  hundreds  of  people  who  know  that  all  the 
school  superintendents  and  the  lawyers  were  called  to  New  Orleans 
and  told  that  they  had  to  do  that.  They  did  do  it,  and  all  those  schools 
have  been  desegregated. 

I  think  I  did  it  with  an  even  hand.  I  set  up  a  way  where  both  sides 
of  lawyers  could  come  and  ask  for  changes,  but  they  had  to  carrv  out 
the  HEW  plans. 

I  think  the  people  who  are  there  on  the  scene  where  the  action  was 
going  on  would  say  they  do  have  confidence  in  me.  It  may  be  that 
people  in  other  parts  of  the  country  may  not  have  confidence,  but  they 
may  come  to  have  confidence  in  me. 

I  know  that  since  I  have  been  designated,  when  I  meet  with  groups, 
they  are  dissatisfied  with  the  system  in  Wasliington  at  the  Justice 
Department.  It  astounds  them  that  I  would  be  willing  to  meet  on  a 
regular  basis  with  all  groups. 

I  think  as  they  come  to  know  me  and  come  to  see  how  I  function 
and  my  views  about  the  openness  of  government,  I  think  they  will 
become  satisfied. 

I  do  not  mean  e^•er3'body  is  satisfied.  I  ha^e  not  been  in  a  popularity 
contest.  I  think  by  and  large  that  people  are  satisfied  that  I  am  a  good 
citizen  and  innovative  person  who  makes  the  law  grow  and  makes  it 
serve  its  purpose. 

Senator  Kennedy.  I  do  not  think  there  would  be  any  question  about 
your  strong  personal  qualities,  even  by  some  of  those  who  have  ex- 
pressed some  concern. 

Judge  Beee.  May  I  speak  to  the  Vandiver  years  ? 

Senator  Kennedy.  Yes. 

Judge  Bele.  That  has  been  raised,  and  I  think  the  public  is  entitled 
to  have  me  say  somethhig  about  that. 

Senator  Kennedy.  Perhaps  you  could  give  us  a  precise  comment 
on  your  relationship  with  Governor  Vandiver  and  your  role  in  the 
development  and  the  preparation  of  legislation. 

Judge  Bell.  I  would  like  to  do  that. 

Governor  Vandiver  was  a  friend.  I  was  his  personal  counsel  in  at 
least  one  matter  before  he  ran  for  Governor. 

He  ran  on  a  strong  pledge,  made  many  times,  to  preserve  segregated 
schools.  He  was  elected  in  September  1958  in  the  primary.  He  had  no 
opponent  in  the  general  election ;  so  he  was  really  elected  in  September. 
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I  think  it  was  October  tliat  the  Suproiiio  Court  decided  the  first 
definitive  opinion  since  Broicn  v.  Board  of  Education — it  was  the 
Little  Rock  case.  They  made  it  clear  by  stating  in  no  uncertain  terjus 
tliat  even  the  prospect  of  violence  would  not  justify  any  delay  in 
moving  ahead  with  school  desegregation  with  all  deliberate  speed, 
whatever  that  meant.  And  judges  often  wondered  what  that  meant.  It 
took  a  long  time  for  it  to  run  its  course. 

At  any  rate.  Governor  Vandiver.  then  (iovernor-elect,  asked  me. 
as  a  lawyer — it  is  important  to  have  in  mind  that  I  was  acting  as  a 
lawyer,  not  as  a  public  oflicial.  I  had  no  policy  function.  I  was  a 
lawyer.  Tie  asked  me  if  I  would  work  with  rome  other  laAvyors  to 
tell  him  what  he  could  do  in  view  of  his  strong  pledge  to  maintain 
segregated  schools,  but  to  keep  from  closing  the  schools. 

I  will  have  to  say  about  Governor  Vandiver  at  this  point,  never 
at  any  time  did  he  ask  for  any  advice  on  how  to  get  outside  the  law. 
He  was  trying  to  stay  within  the  law.  He  was  trying  to — well,  he  Avas 
in  a  bind  because  of  what  he  said. 

He  a])pointed  ^Mr.  Harper  Perry  of  .Albany,  Ga.,  who  was  a  new 
lawyer.  We  were  to  worlv  with  two  lawyei-s  who  had  been  representing 
the  previous  administration  and  who  liad  gotten  up  certain  laws  that 
were  then  on  tlie  books.  One  of  those  laws  said  if  any  school  was  inte- 
grated, every  school  in  that  district  would  be  closed. 

"We  went  to  Virginia.  We  went  to  Alabama.  I  do  not  know  where  else 
we  went.  I  cannot  remember,  and  I  cannot  find  any  record  of  it.  But  we 
canvassed  the  South  to  see  what  course  we  ought  to  take  in  view  of  the 
Little  Rock  case. 

We  advised  the  Governor  that  the  schools  would  have  to  be  desegre- 
gated and  tliat  the  best  he  could  do  would  be  to  change  the  law  so 
that  only  one  school  would  be  closed.  Virginia  had  a  law  where  the 
schools  to  be  integrated  would  be  closed  and  the  school  from  whence  the 
black  child  came  would  be  closed.  We  told  him  that  was  punitive; 
you  could  not  do  that. 

^We  cut  it  down  to  one  school.  This  set  off  a  chain  of  events  that  took 
27  months.  All  of  tliat  time,  there  was  public  unrest  in  Georgia  alx)ut 
saving  tlie  scliool  system. 

Senator  Kkxxldy.  Did  you  formulate  the  plans  or  legislation 
calling  for  pupil  transfers? 

Judge  Bkll.  I  may  have.  T  cannot  be  certain  because  there  were  more 
people  working  on  this  than  me. 

Senator  Kkxxedv.  Did  you  write  the  legislation  for  the  private 
school  tax  credits? 

Judge  Bell.  I  cannot  find  any  record  that  I  drew  the  bill.  There 
were  a  lot  of  people  working  on  this.  Tlie  legislature  was  working  on 
it  as  well  as  these  lawyers.  I  know  that  T  was  working  on  the  problem. 

I  just  do  not  know  what  I  drew.  I  do  not  think  I  drew  any  law. 
Whether  it  was  a  ])rocluct  of  my  mind  or  not.  is  what  you  want  to'know. 
1  know  one  tiling  T  did  was  to  say  that  there  is  no  sense  in  closing  the 
whole  school  district  if  you  can  close  one  school. 

This  kept  going.  I  went  to  a  meeting,  well,  along  about  this  time— 
T  have  a  chronological  statement  here  before  me.  We  went  back  and 
looked  at  newspapers  and  tried  to  find  out  these  steps.  This  was.  we  will 
say,  phase  1.  These  new  laws  were  passed.  Xot  until  this  morninir  ilid 
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I  remember  that  there  was  a  tax  credit  law.  But,  you  know,  the  Federal 
hxw  is  that  you  can  take  a  tax  deduction  for  donations  to  private 
schools.  It  was  only  last  year  that  the  Supreme  Court  said  you  could 
not  do  that  if  the  school  was  segregated ;  I  believe  that  is  the  law  now. 

The  harmful  laws  were  the  ones  that  required  the  schools  to  be 
closed.  I  think  maybe  we  already  had  a  pupil  placement.  If  we  did 
not.  we  later  got  one. 

During  this  time,  the  Federal  court  in  Atlanta  ordered  the  buses 
in  Atlanta  to  be  integrated.  I  tell  this  just  to  show  what  a  violatile  time 
it  was. 

The  Governor's  advisers  were  not  in  agreement.  I  was  called  to  the 
Governor's  mansion  at  night.  I  foun.d  that  there  were  some  people 
advocating  calling  out  the  National  Guard  to  keep  fi^om  integrating 
the  buses.  I  was  asked  my  opinion  about  that.  I  said  tliat  it  would  be 
highly  improper  to  violate  the  court  order,  and  so  fortli. 

I  reraember  gettiiig  home  at  3  o'clock  in  the  mornin.g,  and  my  Vv'ife 
wondering  where  I  had  been.  She  could  not  believe  that  anybody  would 
argue  about  such  a  thing  as  this. 

Two  or  3  months  later,  one  of  the  courts  ordered  that  tlie  Atlanta 
schools  be  desegregated.  That  was  in  June  1959.  That  is  when  we  had 
a  meeting  that  somebody  refers  to  as  the  "17  lawyer  meeting."  I  was 
tliere. 

The  question  was  whether  we  would  switch  to  local  option.  Atlanta 
wanted  to  have  a  vote  to  see  if  they  could  maintain  an  integrated  sys- 
tem so  they  could  save  public  education. 

Then  we  got  up  the  Sibley  Commission,  which  was  to  go  arou.nd  and 
have  hearinofs.  I  thought  of  that  and  desigjied  it.  Mr.  Sibley  was 
formerly  in  the  same  law  firm  I  was  in.  I  got  him  to  be  the  chairman. 
He  was  a  strong  leader. 

They  had  all  these  hearings.  I  think  there  were  1,800  witnesses  in 
10  liearings.  This  v/as  all  to  see  if  the  people  wanted  to  keep  the  schools 
closed.  Tlis  legislature  was  committed  to  close  the  schools.  So  that  was 
part  of  it. 

Then  the  University  of  Georgia  was  ordered  to  desegregate.  That 
prosor;ted  a  crisis  that  went  on  for  2  or  3  daj^s.  I  went  to  a  meeting  with 
State  leaders  at  the  Governor's  mansion. 

The  Governor  announced  that  he  was  not  going  to  close  the  Uni- 
versity of  Georgia,  that  he  was  going  to  carry  out  the  court  order.  That 
was  a  badly  divided  meeting. 

But  at  every  one  of  those  meetings,  people  in  Georgia  know  I  was  a 
moderating  force.  I  was  always  trying  to  carry  out  court  orders.  I 
was  always  trying  to  save  public  education.  At  the  time,  I  was  thought 
of  as  being  liberal  by  tlie  people  of  Georgia.  They  are  astounded  now 
to  see  that,  somehow^,  I  have  become  a  great  conservative  in  view  of 
my  own  record  locally. 

That  is  about  the  way  it  went.  Finally,  we  desegregated  the  Atlanta 
school  system.  So  far  as  I  know,  every  school  district  in  Georgia  is 
desegregated.  It  is  probably  one  of  the  few  States  in  the  union  where 
every  scliool  district  is  desegregated.  A  lot  of  them  were  done 
voluntarih\ 

I  tliiitk  a  lot  had  to  do  with  the  fact  that  we  never  had  any  violence. 
It  may  be  we  delayed,  but  we  never  defied  the  law.  I  think  the  leader- 
ship during  that  period  of  time  was  good. 


19 


]s  ail  lioiionnv  position  wnerc  you  ^fu  tu  f^"  ".^ """./"  p;"V,Y^ ,;, 
Governors  conferences  Avith  the  Governor  and  things  hkc  that.  It  ib  not 
a  position  in  the  sense  that  von  are  working. 

I  did  all  of  tliis  as  a  lawver.  I  believe  that  a  hnvyer  has  a  responsi- 
bility to  do  things  in  the  piiblic  area.  I  have  always  done  that  and  my 
laAv  iirm  has  ahvavs  done  that.  -r     -n 

That  is  about  all  I  can  say  about  it  generally,  but  I  will  answer  any 

S]')Ocific  thina-s. 

diairmau  Eastland.  Senator  Kennedy,  your  time  is  up. 

Senator  Thurmond? 

Senator  TriuKMOxn.  Judge  Bell.  I  want  to  congratulate  you  upon 
your  apj)ointment  as  Attorney  General  of  the  T'nited  States.  I  also 
wish  to  conirratidate  President  Carter  for  selecting  you. 

As  I  have  been  able  to  gain  from  your  decisions  and  articles  that  I 
liaAc  read  about  you,  you  opposed  any  discrimination.  You  favor 
justice  for  all.  You  have  more  or  less  taken  a  moderate  position  on 
matters  generally. 

Is  tliat  about  the  way  you  stand  ? 

Judge  Bell.  I  have*  tried  to  take  a  moderate  ]^osition.  I  have  tried 
to  carry  out  the  law.  I  do  not  know  of  any  time  I  have  failed  to  carry 
the  law  out. 

Senator  Tiiuemoxd.  I  notice  that  you  have  an  impressive  record 
here.  After  graduating  from  ]Mercer  Law  School  cum  laude.  you  re- 
ceived honorary  degrees  from  several  institutions.  You  had  great  ex- 
perience as  a  practicing  lawyer  with  success. 

Then  you  v,-ere  apj)ointed  to  the  circuit  court  of  aj^peals  where  I  be- 
lieve you  served  some  years. 

Judge  Bell.  P'ourteen  and  one-half  j^ears. 

Senator  Thurmoxd.  Fourteen  and  one-half  years. 

I  notice  from  the  military  standpoint,  you  served  in  the  Army  dur- 
ing World  "War  II  and  vrere  discharged  as  a  major.  I  observe  that  you 
were  cliairman  of  the  board  of  deacons  in  j'our  church,  the  Baptist 
Church. 

Judge  Bef.l.  I  Avas :  I  am  out  of  office  now. 

Senator  Tiiukmox'd.  I  notice  that  you  have  been  chairman  of  the 
American  Bar  Association  Division  of  Judicial  Administration ;  chair- 
man of  the  Atlanta  Commission  on  Crime  and  Juvenile  Delinquency : 
chairman  of  the  Committee  on  Innovation  and  Development.  Federal 
Judicial  Center  in  Washington;  member.  American  Law  Institute; 
member,  Commission  on  Standards  of  Judicial  Administration  of  the 
American  Bar  Association :  member.  Board  of  Directors,  Federal 
Judicial  Center:  trustee,  Mercer  T^niversity,  the  Instituic  for  Con- 
tinuing Legal  Education  in  Georgia;  member.  Visiting  Committee, 
Vanderbilt  University  Law  School. 

To  me  that  sounds  like  an  impressive  record  and  one  deserving  of 
great  consideration. 

Xow,  I  notice  in  the  Washington  Post  of  Thursday,  December  23, 
there  is  an  article  by  John  P.  ]\icKenzie  in  which  he  quoted  Mr.  Keod, 
dean  of  the  Law  School  at  Tulsa  Univei-sitv,.in  which  he  said  that  he 
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has  just  com]:)leted  a  5-year  study  of  the  fifth  circuit  court  school  de- 
seo-reo-ation  decisions.  You  served  on  the  fifth  circuit ;  is  that  right  ? 

Jud.^e  Bell.  Yes. 

Senator  Thurmond.  He  wrote : 

From  interviews  and  analysis,  we  found  Bell  '"extremely  influential"  and  a 
leader  of  the  center  of  a  l.j-judge  court  whose  members  ran  the  spectrum  of 
.iudicial  philosophy. 

In  other  words,  he  did  not  find  you  so  far  to  the  right  or  so  far  to 
the  left,  but  in  the  center  of  that  group  of  15  judges. 

In  the  Washington  Star  of  December  22,  I  qoute  an  excerpt  from 
Lesley  Oelsner,  which  reads  "a  sampling  of  his'' — speaking  of  you, 
Judge  Bell — 

Opinions  and  his  votes,  including  both  the  cases  that  Bell  himself  cited  at 
Carter's  news  conference  Monday,  and  those  cited  by  some  of  his  critics,  shows 
a  somewhat  mixed  record.  As  numerous  civil  rights  lawyers  interviewed  Monday 
and  yesterday  noted,  the  opinions  themselves  do  not  contain  what  would  be 
called  racism  or  even  strong  hints  of  bias. 

I  do  not  believe  I  have  heard  anyone  accuse  you  of  being  a  racist, 
of  being  biased  in  your  0]iinions  as  a  lawyer  or  as  a  judge. 

Judge  Bell.  I  say  I  hope  not.  I  have  been  strongly  accused,  but 
nol)ody  has  gone  that  far  yet,  I  think. 

Senator  Thuemoxd.  The  article  further  says : 

The  sampling  showed  a  number  of  cases,  such  as  one  involving  the  Voting 
Rights  Act,  in  which  Bell  voted  to  grant  the  claim  of  the  civil  rights  advocates. 

I  just  wanted  to  point  those  things  out  for  the  benefit  of  the  record 
here. 

I  have  just  a  few  questions  here  I  would  like  to  ask  you. 

There  have  been  press  reports  that  the  Carter  administration  will 
seek  to  institute  some  sort  of  merit  selection  process  for  U.S.  judges 
and  possible  for  U.S.  attorneys. 

Judges,  as  you  know,  have  lifetime  tenure,  whereas  the  U.S.  at- 
torneys are  appointed  to  a  4-year  term,  and  confirmed  by  the  Senate. 
Would  you  mind  telling  us  your  plans  with  regard  to  those  U.S. 
attorneys  currently  serving  who  you  find  have  been  doing  an  out- 
standing job  and  whose  terms  have  not  expired?  Would  you  retain 
them  until  expiration  of  their  terms,  or  would  you  seek  to  remove  them 
from  office  prior  to  the  expiration  of  their  term  regardless  of  the  cali- 
ber of  their  service? 

Judge  Bell.  With  rcs])ect  to  U.S.  attorneys,  we  have  not  worked  out 
a  plan  to  have  a  selection  commission.  We  expect  to  work  with  the 
Senators  in  the  States  on  a  merit  selection  basis. 

I  have  asked  Judge  Tyler,  who  is  now  the  Deputy  Attorney  General, 
to  send  a  message  to  all  the  U.S.  attorneys  and  the  assistant  U.S.  attor- 
neys that  they  should  indicate  if  they  want  to  be  retained  on  the  merit 
system.  That  does  not  mean  they  will  be  retained,  but  they  will  have 
an  opportunity  to  be  considered  for  retention  on  the  merit  system. 

I  liappen  to  understand,  with  Governor  Carter,  that,  if  I  am  to  be 
the  Attorney  General,  we  want  to  professionalize  the  Department  of 
Justice.  We  want  to  depoliticize  it  to  the  extent  possible.  Otherwise, 
I  would  not  care  to  be  the  Attorney  General ;  he  would  not  care  for  me 
to  be  the  Attorney  General,  either.  His  ideas  and  mine  are  the  same 
on  that. 
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If  tliere  is  a  U.S.  attoiiicy  who  Avarrants  retention  on  the  merit 
system,  as  others  wlio  wouhl  he  up  for  consideration,  we  would  ccr- 
taiidy  <rive  thou<^ht  to  retaining  tliem.  Otlierwise,  we  would  not  be 
puttin<;  in  a  merit  system. 

Senator  Thurmond.  In  other  words,  as  I  understand  3'our  position, 
if  a  U.S.  attorney  has  made  a  competent  and  meritorious  record  as 
U.S.  attorney,  and  if  he  desires  to  be  i-etained,  then  you  wouhl  give 
most  careful  consideration  to  him  ? 

Judge  Bell.  That  is  exactly  right. 

Senator  Tiiurmoxd.  And  you  intend  to  establish  a  merit  system, 
and  this  would  be  in  the  line  with  such  a  merit  system? 

Judge  Bell.  Right. 

I  think  if  we  are  really  serious  about  doing  something  alx»ut  crime 
in  this  country,  tlien  we  must  go  into  some  career  service  in  the  pros- 
ecutorial forces;  just  like  we  have  a  career  service  in  the  investigative 
area.  I  do  not  believe  that  we  can  make  any  progress  until  we  do  this. 

This  is  just  one  phase  of  being  serious  about  doing  something  about 
ci-ime  and  about  having  a  Federal  criminal  justice  system  and  policy. 
That  would  be  part  of  it. 

Did  you  want  to  know  about  the  district  judges? 

Senator  Thurmond.  How  is  that? 

Judge  Bell.  I  do  not  believe  you  asked  me  about  district  judges; 
excuse  me. 

Senator  Thurmoxd.  Go  ahead  and  express  yourself. 

Judge  Bell.  I  was  going  to  say,  on  merit  selection  of  judges — some- 
body is  probably  interested  in  this,  so  I  miglit  as  well  answer  this 
now — we  hope  to  have  at  an  early  date  a  system  worked  out  where 
tliere  will  be  a  merit  selection  commission  or  committee  in  each  circuit 
which  will  receive  applications  from  all  who  want  to  be  consdered  for 
vacancies  on  the  circuit  courts  of  appeals. 

Tlie  present  plan  is  that  they  would  come  up  with  five  names,  five 
nominees  for  the  President ;  and  the  President  will  take  one  of  those. 
That  was  the  system  we  used  in  Georgia  when  Governor  Carter  was 
Governor  there:  it  worked  very  well.  He  would  name  the  members  of 
tliose  circuit  commissions. 

This  would  enable  us  to  have  a  merit  system.  Of  course,  the  senators 
would  retain  their  prerogative  of  saying  that  they  did  not  like  the 
nominee  or  did  not  like  any  of  the  nominees.  There  would  be  no  dis- 
turbance of  the  present  relationships  under  the  Constitution  where  the 
Seunte  advises  and  consents. 

With  district  judges,  we  are  going  to  leave  the  selection  just  as  it  is, 
with  the  Senators.  But  we  are  hoping,  if  the  Senators  themselves 
would  want  to  cfo  to  a  merit  selection  commission:  which  would  mean 
that  if  you  liad  one  in  a  State,  then  all  who  wanted  to  l)e  considered 
would  be  considered. 

If  that  regard.  I  have  gotten  a  word  now  from  several  Senators  who 
wnnt  to  go  into  that  system.  T  plan,  when  T  can  finish  these  confirma- 
tion hearings,  to  start  working  with  the  Senators  who  are  interested 
and  try  to  put  that  into  effect. 

Some  Senatoi-s  will  not  want  to  do  it ;  some  will.  Evenl  ually  this  is  a 
way  the  whole  iudicial  selection  will  go  in  this  countrv.  on  a  State 
basis  and  on  a  Federal  liasis.  It  is  something  we  aie  working  into  and 
we  are  making  some  proirress. 
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Senator  Thurmond.  Chief  Judge  Brown  has  been  quoted  as  calling 
you  the  "father  of  the  screening  and  expediting  procedures  of  the 
Fifth  Circuit." 

Describe  how  these  procedures  work. 

Judge  Bell.  The  statistics  that  the  Congress  follows  in  allocating 
judges  entitled  the  fifth  circuit  4  years  ago  to  22  judges.  We  already 
had  15,  and  we  found  we  could  not  function  with  more  than  15.  We 
had  difficulty  functioning  wutli  15  and  maintaining  the  court  as  an 
institution,  which  is  a  vei-y  important  thing.  The  court  must  be  an 
institution,  as  distinguished  from  panels  deciding  things  in  conflict 
with  each  other. 

So  we  were  faced  with  an  increasing  caseload.  We  decided  that  we 
ought  to  do  everything  that  we  could  do  which  was  humanly  possible 
to  handle  the  caseload. 

We  knew  that  we  could  not  have  oral  argument  in  all  cases  if  we 
were  going  to  do  that.  So  we  set  up  a  system  where,  if  three  judges 
agree  after  the  briefs  and  the  records  are  circulated  to  the  three 
judges,  and  they  are  unanimous,  then  you  can  take  the  case  off  the 
oral  argument  calendar  and  decide  it  on  what  we  call  the  "summary"' 
calendar. 

That  means  that  there  will  be  no  oral  argument.  That  saves  a  lot 
of  time,  particularly  in  a  court  that  is  scattered  like  the  fifth  circuit 
is  over  such  a  vast  area  from  Texas  to  Florida. 

We  then  worked  out  another  system  like  tliis.  There  are  man}^  cases 
where  you  do  not  need  to  have  an  opinion.  You  can  decide  them  by 
order.  We  formub.ted  something  called  "Fifth  Circuit  local  rule  21,'' 
which  has  been  adopted  now  by  many  courts  over  the  country. 

That  provides  standards  under  which  you  can  decide  a  case  by  order 
rather  than  by  written  opinion.  This  enabled  the  productivity  of 
the  Fifth  Circuit  to  be  increased,  I  think,  maybe  40  percent  above  that 
of  any  other  Federal  appellate  court  in  the  country. 

There  has  been  some  dissatisfaction  about  this,  I  might  add,  from 
the  bar.  It  is  not  about  not  having  written  opinions,  but  from  deny- 
ing oral  argument.  But  we  have  spoken  to  various  judges  and  to  all 
the  bar  associations  in  the  circuit  about  how  it  works. 

I  think  it  is  being  accepted  on  the  basis  that  if  we  did  not  do  this, 
the  court  would  break  down.  We  have  tried  to  get  the  fifth  circuit 
divided  a  time  or  two,  and  that  never  has  been  able  to  work  out.  If 
it  ever  is  divided,  then  you  could  have  some  more  judges.  You  could 
have  two  courts  that  could  accommodate  the  caseload  but  right  now 
they  are  falling  behind.  I  am  sorry  to  say  that. 

The  Ninth  Circuit  is  drastically  behind. 

Senator  Tiiurmoistd.  Judge,  what  has  been  your  role  as  a  director  of 
the  Federal  Judicial  Center? 

Judge  Bell.  The  Federal  Judicial  Center  was  created  by  the  Con- 
gress to  be  the  research  and  development  and  training  arm  of  the 
Federal  courts.  There  are  five  judges  on  the  board  of  directors.  There 
are  two  circuit  judges.  I  was  one  of  the  two.  There  are  two  circuit 
judges  and  three  district  judges. 

Then  there  is  the  director  and,  of  course,  the  Chief  Justice  is  the 
Chairman  of  the  Board.  We  go  into  anything  that  would  improve 
the  administration  of  justice.  They  do  good  work  there.  They  have 
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a  small  staff  over  in  the  Dolley  ]\Iadisoii  House  on  Lafayette  Square. 
I  am  very  proud  of  the  job  that  tlioy  have  done. 

Senator  Tiurmoxd.  ,)ud«;e,  could  you  describe  your  work  as  Chair- 
man of  the  Atlanta  Commission  on  Crime? 

Judge  Bell.  I  was  appointed — I  was  asked  by  Mayor  Allen  whou 
lie  was  mayor  of  Atlanta  to  take  this  responsibility  because  he  thought 
that  I  would  be  accepted,  inasmuch  as  I  am  noiipartisan  and  holding 
life  tenure. 

We  study  causes  of  crime  and  delinquency.  We  published  a  book 
called  "Opportunity  for  T>ban  Excellence."* This  is  before  they  had 
this  National  Crime  Commission.  We  made  40  i-econunendations  about 
things  that  could  be  done  to  alleviate  crime  and  delinquency. 

One  recommendation  was  to  have  a  metropolitan  Atlanta  area  com- 
mission on  crime  and  delinquency  to  carry  out  these  recommendations. 
A  lot  of  them  have  been  carried  out.  We  really  made  a  lot  of  progress 
nntil  the  drug  problem  descended  on  Atlanta,  as  it  has  over  the  coun- 
try. Of  course  a  great  deal  of  crime  is  directly  related  to  drugs. 

Wo  did  not  make  as  nnich  progress  as  wo  hoped  to,  because  all  that 
was  built  on  top  of  the  problem.  Anyway,  it  was  a  study  of  causes  of 
crime  and  delinquency.  AVe  got  into  the  prison  system.  We  learned 
a  lot  about  that.  It  was  a  rewarding  experience. 
Senator  Thurmoxd,  Thank  you. 

Judge,  could  you  please  describe — excuse  me;  my  time  is  up. 
Chairman  Eastland.  Senator  Bayh? 

Judge  Bell.  Senator  Bayh,  I  did  not  get  around  to  answering  Sen- 
ator Kennedy's  question  about  the  private  clubs ;  as  ho  said,  the  coun- 
try clubs.  I  would  be  glad  to  fret  back  to  that  wlien  Senator  Kennedy 
gets  to  me  again.  I  am  saying  that  because  I  did  overlook  it,  I  will 
respond  to  it. 

Senator  Bath.  Judge,  I  want  to  add  my  congratulations  on  the 
confidence  that  President-elect  Carter  has  placed  in  you.  The  confi- 
dence is  well  placed. 

We  are  confined,  really,  in  considering  your  qualifications  in  look- 
ing at  your  personal  life  and  3'our  personal  law  practice  and  pri- 
marily your  role  as  a  judge. 

It  seems  to  me  if  we  are  not  careful  that  we  might  not  recognize 
the  fact  that  the  role  that  you  are  going  to  play  as  Attorney  General 
w^ill  simply  be  a  much  different  role  than  that  of  a  judge. 

I  dislike  labels.  We  are  all  guilty  of  using  them,  like  activist,  liberal, 
conservative,  moderate,  riglit-winirer.  left-Avinger.  I  do  not  like  them 
because  they  are  used  differently  by  different  j^eople,  depending  upon 
their  own  definition. 

It  seems  to  me  that  the  role  of  a  judge  is  to  look  at  a  case  and 
interpret  the  constitutional  question  involved,  basicnlly  as  seen 
through  the  Supreme  Court.  Perhaps  one  could  describe  that  as  a 
modorJe  role. 

I  would  like  to  feel  that  the  role  of  the  Attorney  General  is  actively 
to  pursue  the  enforcement  of  the  laws  of  this  country  and  to  make 
positive  recommendations  to  the  Congress  and  the  President  as  to  how 
they  could  be  ch;Mige<l. 

Before  proceeding,  could  you  tell  me  how  far  from  the  mark  I  am 
relative  to  that  aspect  of  the  Attorney  General's  responsibility? 
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Judge  Bell.  I  tliink  you  are  right  on  the  mark.  The  Attorney  Gen- 
eral is  a  lawyer.  His  duty  is  to  carry  out  the  law,  but  you  decide  what 
cases  to  appeal  through  the  ofilce  of  the  Solicitor  General.  You  decide 
which  cases  to  take  to  the  circuit  courts  of  appeals.  You  decide  which 
cases  to  take  to  the  Supreme  Court. 

You  set  the  tone  of  the  law.  You  set  the  development  of  the  law. 
Of  course,  in  carrying  out  the  statutes  and  whatever  constitutional 
issues  are  involved,  you  are  an  advocate ;  which  is  a  role  different  from 
being  a  judge.  I  recognize  that.  I  was  trj'ing  to  describe  my  role  as  a 
judge. 

Senator  Bath.  I  understand. 

Judge  Bell.  It  is  not  the  same. 

Senator  Bayii.  And  also,  if  you  are  Attorney  General,  you  accept  the 
responsibility  you  have  to  look  at  the  laws  as  they  are  now  and  make 
recommendations  both  to  tlie  President  and  to  the  Congress  as  to  how 
we  can  make  our  system  function  better  and  where  we  can  perfect  it. 

Judge  Bell.  I  will.  As  I  have  said  to  a  number  of  Senators  as  I  was 
around  last  week  making  courtesy  calls,  I  want  to  work  with  the  Con- 
gress in  developing  the  statutory  law. 

Senator  Bayii.  Judge.  I  do  not  want  to  beat  this  to  death,  but  I 
would  be  less  than  honest  with  you  if  I  did  not  tell  you  I  was  concerned 
about  the  Carswell  letter.  Senator  Mathias  brought  that  up.  He  and  I 
and  other  members  of  this  committee  were  intimately  involved  in  that 
decisionmaking  process. 

I  know  that  is  a  sore  subject,  but  I  think  tliere  are  some  questions 
that  have  to  be  laid  to  rest,  both  from  30ur  ])oint  of  view  and  from 
ours. 

Judge  Bell.  I  did  not  mean  that  the  Carswell  letter  was  a  sore  sub- 
ject. When  I  said  I  did  not  endorse,  I  recommended — that  had  been 
asked  me  by  the  press.  I  think  if  you  just  use  part  of  the  question  and 
not  use  it  all,  then  that  is  what  I  Avas  talking  about. 

I  am  glad  to  answer  the  question  as  best  I  can. 

When  I  die.  I  am  sui'e  they  will  have  on  my  tombstone :  "He  wrote 
a  letter  for  Judge  Harrold  Carswell." 

I  will  have  to  keep  answering  it.  I  want  to  answer  it.  I  want  to 
answer  it  the  best  I  can,  so  go  ahead. 

Senator  Bayii.  Perhaps  I  should  not  take  issue,  as  a  very  neophyte 
lawyer  wdio  happens  to  be  sitting  on  the  Judiciary'  Committee,  with  a 
man  who  very  likely  will  be  the  next  Attorney  General  of  the  United 
States,  but  I  would  hope  that  Avhat  they  will  put  on  it  is :  "Here  lies  a 
good  Attorney  General." 

Judge  Bell.  That  would  suit  me  a  lot  better. 

Senator  BxVyii.  The  whole  Carswell  chapter  is  sort  of  a  sorry 
chapter  in  the  history  of  jurisprudence  and  in  the  nomination  and 
confirmation  process.  It  involved,  I  tliink,  the  executive  branch  acting 
irresponsibly;  it  caused  some  of  us  to  have  to  get  involved  in  a  way 
in  which  great  damage  to  individuals  was  pi'obably  involved,  I  do 
not  like  this,  but  that  is  one  of  the  responsibilities  we  have  if  Ave 
believe  in  the  advise  and  consent  process. 

I  am  not  so  concerned  about  what  is  past  history,  Judge,  as  I  am 
about  some  of  the  basic  principles  involved  in  the  Carswell  decision. 
I  am  interested  in  his  background  and  his  legal  competence  so  far  as 
they  are  relevant  today. 
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I  am  wondcriiifr  about  tlie  standards  and  test  criteria  that  you  would 
appl}-  as  the  man  who  will  recommend  to  the  President  and  uhimately 
to  tlie  Con^jjress  the  quality  of  Federal  judges  that  will  serve  this 
country,  and  U.S.  attorneys,  and  all  the  other  appointments  that  go 
through  the  Justice  Department. 

If  you  look  hack.  Carswell's  confrontation  was  the  result  of  a 
Supreme  Court  nomination.  I  would  think  if  we  could  do  the  job  in 
the  first  instance  of  screening  out  those  who  have  inferior  intellect  and 
value  judgments,  we  M'ould  not  have  to  worry  about  the  Federal  judge 
to  be  a  circuit  judge  or  to  be  a  Supreme  Court  judge.  We  could  make 
that  decision  earlier  on. 

I  ask  this  question  basically  because  I  want  to  try  to  look  in  your 
mind.  I  must  say  I  have  been  pleased  with  the  pei-sonal  conversation 
wo  had.  I  want  to  get  resolved,  in  the  final  analysis,  will  you  be  a  good 
Attorney  General. 

So  I  would  like  for  you  to  look  back  on  that  Carswell  case.  I  am 
sure  that  it  did  not  assume  the  kind  of  proportions  to  you.  nor  should 
it  necessarily  sitting  down  there  in  the  Fifth  Circuit,  as  it  did  to  us 
here  who  were  surrounded  by  it  24  hours  a  day. 

You  are  familiar  with  that  January  2G.  1970.  letter.  You  are  familiar 
with  the  telegram  of  the  29th.  I  will  not  read  the  letter  in  whole,  but 
the  reason  I  am  concerned  is  that  it  savs  some  rather  stronof  thin<rs 
about  Judge  Carswell :  "'His  charactei-  and  integrity  including  intel- 
lectual honesty  is  of  the  highest  order.  His  intellect  and  ability  are  also 
of  the  highest  order,"'  et  cetera.  "I  recommend  Judge  Carswell  for 
confirmation  v.-ithout  any  hesitation  or  reservation  whatever."' 

You  mentioned  you  knew  the  man  24  years.  lie  was  a  law  school 
classmate.  Was  it  this  kind  of  a  personal  involvement  that  caused  you 
to  send  that  letter  and  sign  that  wire  ? 

Judge  Bkll.  Well,  as  I  say,  we  weie  friends  and  classmates.  I  had 
written  letters  for  him  Mhen  he  was  up  for  appointment  as  a  district 
judge.  I  wrote  one  when  he  was  up  for  circuit  judge.  He  was  up  twice 
for  circuit  judge.  He  was  up  once,  was  considered,  during  the  Johnson 
administration.  I  am  not  certain  I  wrote  a  letter  then:  I  may  have. 
I  had  nothing  to  do  with  that.  Some  other  people  were  helping  him. 

He  did  not  get  appointed  to  the  circuit  court  then.  He  later  got 
appointed  in  the  Xixon  administration.  At  the  time  he  was  nominated 
for  the  Supreme  Court,  there  was  some  speculation  that  I  would  be 
nominated.  There  were  two  Senators  from  the  South  who  said  some- 
thing; that  is,  they  told  me  about  it.  I  do  not  know  if  they  spoke  to 
the  President,  but  they  may  have.  I  think  they  did. 

At  any  rate,  there  was  some  contest  actually  between  the  Carswell 
forces  and  these  two  Senators  who  had  some  regard  for  me.  I  was 
made  out  to  be  much  of  a  liberal.  TJiis  was  not  in  keeping  at  all  with 
the  current  philosophy. 

A  few  days  after  that,  they  did  nominate  Carswell :  and  he  asked 
me  to  write  this  letter.  As  I  say,  I  had  written  them  before  for  him. 

At  that  time,  whether  it  was  a  parochial  thing  or  what,  based  on 
his  good  reputation,  most  everybody  on  thee  Fifth  Circuit  was  writing 
letters  for  him.  Everyone  was.  In  fact,  the  former  chief  judge  was 
getting  ready  to  testify  for  him  right  at  the  same  time  I  wrote  this 
letter.  He  decided  later  he  would  not  testify  for  him. 
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I  signed  the  telegram  after  that.  At  this  time,  wlien  the  letter  was 
written — and  I  think  maybe  we  are  somewhat  parochial  in  the  South, 
if  we  have  one  of  our  own  number  that  was  up  for  the  Supreme  Court, 
it  was  a  great  honor  for  the  Fifth  Circuit.  So  I  think  we  all  had  that 
view.  I  knoAV  I  did. 

Let  me  just  add  one  thing.  If  vou  will  read  that  letter,  you  will  see 
that  the  key  thing  in  it  is  a  sentence  about  his  experience  as  an  attorney 
and  as  a  trial  judge.  I  tried  to  think  of  something  that  he  would  bring- 
to  the  court  that  would  be  justification  for  his  being  on  the  Supreme 
Court.  That  one  thing  in  there  you  will  see,  there  was  no  one  on  the 
court  who  had  ever  been  a  U.S.  attorney  or  had  been  a  district  judge 
11  years. 

We  had  had  experience  in  the  Fifth  Circuit,  once  when  I  joined, 
when  we  had  no  former  district  judges  and  later  we  got  some  in  that 
made  the  court  better.  I  thought  that  was  a  legitimate  and  logical 
reason  to  write  the  letter. 

I  have  been  criticized  more  for  saying  I  endorsed  him  without 
reservation,  or  whatever  it  is  at  the  end  of  that  sentence,  and  maybe 
that  is  a  little  too  much  rhetoric  at  the  end  of  that  sentence,  but  I  have 
said  that  about  a  number  of  people  other  than  Judge  Carswell. 

Senator  Bayii.  Judge,  I  can  understand  the  provincial  pride  and  the 
feeling  of  one's  peers  on  the  bench.  JMany  of  them  are  involved  in  this 
kind  of  movement.  I  can  understand  that  you  would  want  to,  if  3'ou 
went  to  school  with  a  man,  if  you  have  been  in  his  home ;  I  can  under- 
stand that.  I  might  have  established  a  different  test  myself.  I  do  not 
know ;  I  have  not  been  confronted  with  that. 

Judge  Bell.  Let  me  say  one  more  thing.  I  think  this  will  allay  your 
fears.  As  the  Attorney  General,  I  would  have  a  heavy  responsibility 
to  screen  people  for  juclgships.  Writing  a  letter  for  somebody  is  one 
thing,  but  having  the  constitutional  and  statutory  responsibility  to 
screen  people  for  judgships  is  a  wholly  different  duty.  I  know  that  is 
what  is  bothering  you. 

Senator  Bath.  That  is  exactly  what  is  bothering  me. 
Judge  Bell.  I  am  on  to  the  point ;  that  is  bothering  you. 
Senator  Bayh.  I  have  to  admit  here  that  everyone  around  this  table, 
and  particularly  myself,  who  was  involved  very  much  in  this,  is  in  a 
much  better  position  to  judge  Judge  Carswell  now  than  when  President 
Nixon  sent  his  nomination.  I  would  assume  that  3'ou  could  make  an 
assessment  of  his  qualities  now  that  is  better  than  you  could  before. 

So  I  bring  this  up  only  to  try  to  lay  a  foundation  for  the  criteria 
that  you  would  establish  or  require  of  appointments  in  the  future. 

^  For  example,  if  in  the  F.B.I,  report  and  in  the  press  reports  it  was 
disclosed  that  a  prospective  nominee  had  made  very  strong  racist 
statements  or  had  exhibited  racist  tendencies,  would  you  recommend 
that  man  to  the  President  of  the  United  States  ? 

Judge  Bell.  I  would  want  to  study  him  to  see  if  he  had  changed. 
If  it  had  been  something  that  happened  20  years  before,  I  would  not 
want — we  do  not  have,  what  do  you  call  it,  "the  tainting  by  blood,  we 
do  not  have  that  in  this  country.  We  have  redemption,  and  he  might 
redeem  himself  in  the  20  years.  It  is  according  to  what  he  had  done. 
I  would  study  that  carefully. 
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In  that  case,  we  all  thou«2;lit — I  thouoht,  and  I  think  a  ninnljer  of 
otlior  judges  thought — that  he  had  clianged  and  demonstrated  that 
he  had  changed  on  that. 

Senator  Bayii.  Judge,  I  thouglit  he  had  also.  My  first  reaction  in 
discussion  with  a  group  of  minority  citizens  was:  Give  the  man  a 
chance.  It  is  20  or  25  years  ago.  A  lot  of  things  have  happened  in 
the  country.  We  are  all  more  sensitive  now.  So  I  can  understand  that. 

Let  me  move  on  to  another  thing.  If  you  found  the  racist  statements 
and  you  also  found  a  man  who,  while  he  was  a  U.S.  attorney  and  a 
Federal  employee,  was  involved  in  a  movement  to  take  a  pu1)lic  coun- 
try club  and  niake  it  into  a  private  club  with  the  specific  role  to  sub- 
vert the  proliibition  that  the  Supreme  Court  had  laid  on  segregation 
in  pul)lic  clubs,  then  how  would  you  look  at  that  man  ? 

Judge  Bell.  That  is  where  the  trouble  started  in  his  record.  I  have 
not  reviewed  all  of  that.  As  I  remember,  he  did  deny  that  he  did  that? 
It  seems  to  me  he  denied  that.  That  is  M'here  some  of  the  witnesses  left 
him.  I  never  knew 

Senator  Bayh.  Let's  get  Carswell  out  of  the  question.  Let's  set  up 
hypotheticals. 

Judge  Bell.  I  would  not  condone  that  at  all.  If  a  U.S.  Attorney 
went  out  and  helped  somebody  to  convert  a  public  golf  course  to  a 
private  club.  I  would  not  condone  that  whether  it  was  a  U.S.  attorney 
or  anybody.  You  cannot  do  that.  I  have  made  rulings  of  that  sort. 

Senator  Bayii.  There  is  no  way 

Chairman  Eastland.  Senator  Bayh,  your  time  is  up. 

Senator  Scott  ? 

Senator  Scoit.  Thank  you,  Mr.  Chairman. 

Judge.  I  would  like  to  add  my  word  of  welcome  to  you  on  the  part 
of  our  committee.  When  were  you  admitted  to  practice  law  ? 

Judge  Bell.  Some  day  in  August  1947. 

Senator  Scoit.  How  long  did  you  practice  before  you  went  on  the 
bench  ? 

Judge  Bell.  Fourteen  j^ears,  approximately.  The  reason  I  can  re- 
member, the  American  Bar  Association  had  a  rule  that  you  had  to 
practice  15  years  to  be  considered  for  the  circuit  court.  I  had  1-4  years. 

Senator  Scoit.  Wc  have  a  group  that  rate  members  of  the  bar  as  to 
their  legal  competence.  IIow  did  they  rate  you  before  you  were  ele- 
vated to  tlie  bench? 

Judge  Bell.  I  had  an  AV  rating,  which  is  the  highest  rating. 

Senator  Scott.  Then  you  served  on  the  bench  for  141/^  years,  I  be- 
lieve you  said.  Why  did  you  leave  the  bench  ? 

Judge  r>KLL.  Well,  I  wrote  a  letter  to  the  President:  I  also  filed  an 
aflidavit  in  a  judge's  suit.  'I'he  gist  of  it  is  that  I  found  it  not  to  be  a 
rewarding  experience  any  longer.  Whether  it  was  because  there  was 
no  more  excitement  after  the  liSGO's,  or  whether  it  was  because  the  case 
load  changed,  but  the  work  load  was  oppressive.  I  would  not  have 
minded  the  work  load,  but  the  character  of  the  cases  changed.  It  was 
almost  like  serving  on  a  criminal  court.  I  did  not  want  to  do  that  any 
longer. 

Senator  Scarr.  Did  you  return  to  the  practice  of  law  after  that? 

Judge  Bell.  Yes. 

Senator  Scott.  What  sort  of  a  rating  did  you  get  after  that  ? 
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Judge  Bell.  You  mean  from  Martindale  ? 

Senator  Scott.  Yes. 

Judge  Bell.  The  new  book  has  not  come  out,  but  I  received  a  letter 
that  they  had  restored  my  AV  rating. 

Senator  Scott.  Wliat  do  they  base  the  rating  on  ?  I  think  it  is  rather 
common  knowledge  among  lawyers,  perhaps  I  should  say  that.  Is  it 
not  based  on  those  that  you  practice  wdth  and  those  that  are  in  your 
general  area,  and  their  regard  for  you  ? 

Judge  Bell.  The  other  A  lawyers  in  the  community  vote  on  you. 
You  can  only  be  admitted  by  the  A  lawyers.  And  V  means  the  highest 
integrity. 

You  cannot  get  a  rating,  even  if  you  are  B  lawyer  or  a  C  lawyer, 
unless  you  can  get  the  V  to  go  with  it.  That  is  an  important  thing  for  a 
lawyer. 

Senator  Scott.  Senator  Bayh  was  referring  to  concern  about  the 
type  of  judges  that  might  be  selected  with  you  as  Attorney  General. 
As  I  understand  it,  the  Deputy  Attorney  General  is  your  chief  assist- 
ant. He  does  have  a  responsibility  for  advising  you  in  that  field. 

Have  you  decided  whom  to  recommend  to  the  President  for  appoint- 
ment as  Deputy  Attorney  General  ? 

Judge  Bell.  No,  sir,  I  have  not. 

If  I  am  confirmed,  I  plan  to  rearrange  the  Justice  Department  in 
a  way  where  the  Deputy  would  not  be  handling  that  duty.  I  would  be 
handling  it  myself.  I  plan  to  rearrange  the  functions  so  that  the  Deputy 
Attorney  General  will  be  in  charge  of  all  matters  having  to  do  with 
crime.  He  will  have  the  FBI,  the  LEAA,  the  criminal  division,  and  all 
of  the  U.S.  attorneys'  offices,  and  he  will  also  be  responsible  for  tax 
fraud  cases  and  antitrust  criminal  prosecution. 

Senator  Scott.  He  will  still  be  the  No.  2  man  and  would  be  acting 
A  ttorney  General  in  your  absence  ? 

Judge  Bell.  Right. 

Senator  Scott.  The  No.  3  man  would  be  the  Solicitor  General.  Some 
concern  was  expressed  a  few  minutes  earlier  about  the  handling  of 
lawsuits  and  the  making  of  decisions  with  regard  to  whether  a  case 
should  be  appealed. 

A  I  understand  it,  by  virtue  of  stature,  the  Solicitor  General  makes 
this  decision  rather  than  the  Attorney  General.  If  that  is  the  case, 
have  you  reached  any  decision  as  to  whom  you  may  recommend  for 
Solicitor  General  of  the  United  States  ? 

Judge  Bell.  I  have  selected  a  Solicitor  General,  subject  to  mj^  being 
confirmed. 

Senator  Scott.  Would  you  care  to  tell  us  who  that  is  ? 

Judge  Bell.  The  person  I  selected  is  a  sitting  Federal  judge. 

Senator  Scott.  Can  you  tell  us  what  color  he  is?  [Laughter.] 

That  is  a  pertinent  question  because  you  are  being  criticized  and 
being  attacked  by  people  from  a  specific  race.  I  am  not  saying  that 
they  alone  are  criticizing  you,  but  I  happen  to  know  who  you  have  in 
mind.  I  just  think  it  ought  to  be  public. 

Judge  Bell.  This  was  a  great  secret  between  this  judge  and  me. 

Senator  Scotf.  In  Washington,  there  are  not  many  secrets. 

Judge  Bell.  I  understand  that.  The  next  thing  I  knew,  it  was  in 
the  paper.  But  it  was  not  the  judge  who  let  it  out,  nor  was  it  I.  I  told 
somebody.  Of  course,  that  was  the  end  of  the  secret. 
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I  will  be  glad  to  say  who  it  is.  I  say  it  in  this  context.  This  judge  is 
sitting  on  the  U.S.  Court  of  Appeals  for  the  Sixtli  Circuit.  He  has 
told  me  that  if  I  am  confirmed,  he  will  accept  the  appointment  as 
Solicitor  General  and  at  the  time  he  does  that,  though,  lie  will  say 
that  he  will  resign  from  the  court.  I  think  it  would  not  be  improper 
to  say  that. 

I  would  not  say  it,  I  think,  except  it  is  out.  It  is  such  a  public  thing, 
maybe  I  ought  to  say  it.  It  is  U.S.  Circuit  Jud^e  Wade  H.  McKree, 
Jr.,  Sixth  Circuit,  which  is  headquartered  in  Cincinnati.  He  lives  in 
Detroit. 

He  is  one  of  the  most  distinguished  jurists  in  America.  He  is  a 
scholar.  I  have  no  doubt  that  he  would  be  one  of  the  great  Solicitors 
General. 

I  am  sorry  that  got  out  because  I  prefer  to  be  confirmed  on  my  own 
record.  It  is  quite  easy — If  I  told  everybody  I  talked  with,  if  I  placed 
in  advance  who  I  was  going  to  appoint,  I  would  not  be  the  Attorney 
General :  somebody  else  would  be  the  Attorney  General.  I  would  rather 
not  be  the  Attorney  General  tlian  to  go  in  on  somebody  else's  record. 
I  do  not  think  a  Xation  needs  a  weak  Attorney  General.  That  happens 
to  be  the  way  I  feel  about  it. 

Senator  Scott.  Judge,  I  agree  with  the  thought  you  are  expressing. 
Yet  I  feel  that  when  allegations  are  made  against  you  that  perhaps 
even  border  on  racism  and  you  have  already  selected  one  of  your  chief 
assistants  who  happens  to  be  a  black  man,  then  I  think  that  is  some- 
thing that  should  be  brought  out  in  hearings  of  this  kind. 

Judge  Beix.  Let  me  say  this.  I  have  not  selected  anyone  else.  So 
there  is  no  reason  for  the  press  or  anyone  else  to  speculate.  I  have 
learned  my  lesson  with  that  one  person. 

Senator  Scott.  Some  mention  was  made  of  your  going  into  Virginia. 
As  you  know,  I  represent  Virginia.  During  the  period  of  massive  re- 
sistance, did  you  in  any  way  participate  in  Virginia's  massive  re- 
sistance progi-am? 

Judge  Bell.  Not  at  all.  I  went  there  and  visited  with  the  attorney 
general  of  Virginia,  whose  name  is  Albertis  Harrison.  He  is  now  n 
member  of  the  Supreme  Court  of  Virginia. 

Senator  Scott.  Subsequently  Governor,  right? 

Judge  Bell.  Yes;  he  was  Governor  between  times.  I  may  have 
visited  with  Governor  Lindsey  Almond,  althought  I  am  not  certain  of 
that.  I  knew  Governor  Almond  from  time  to  time  during  those  years. 
I  am  not  certain  that  I  saw  him  on  that  occasion,  but  t  may  have.  T 
Imow  I  visited  with  the  attorney  general,  Mr.  Harrison. 

Senator  Scott.  "Were  you  there  to  ascertain  what  Virginia  was  doing, 
or  were  you  there  to  advise  Virginia  ? 

Judge  Bell.  I  was  there  not  to  advise,  but  find  out  what  their  views 
^yere  in  light  of  Cooper  v.  Arends,  the  Little  Rock  case.  That  was  a 
time  wlien  everybody  knew  that  sometliing  had  to  be  done.  I  was  just 
checking  in  with  them  to  see  if  they  liad  any  ideas. 

After  I  went  to  these  places,  I  remember  Governor  Vandiver  asking 
mo  what  I  found  out.  I  told  him :  "Not  much.''  Nobodv  kncM'  much 
more  about  it  than  we  did. 

Senator  Scott.  Judge,  I  think  the  central  question  might  be  this :  Do 
3'ou  favor  equality  for  all  citizens  before  the  bencli?  T)o  you  favor 
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equality  of  opportunity?  Would  you  make  distinctions  because  of  a 
person's  race,  religion,  or  anythinji'  of  this  nature? 

Judge  Bell.  I  never  have.  My  life  is  an  exhibit  of  a  person  who  has 
enforced  the  equal  protection  of  the  laws.  I  have  spoken  on  it  a  lot  of 
times. 

I  have  often  said  that  if  we  did  not  have  the  equal  protection  clause 
in  the  Constitution,  we  would  have  to  make  up  one.  The  country  could 
not  hold  together  without  the  equal  protection  clause. 

Senator  Scott.  As  Attorney  General,  in  the  event  that  you  are  con- 
firmed as  Attorney  General,  and  I  believe  you  will,  do  you  intend  to 
follow  that  practice  ? 
Judge  Bell.  Absolutely. 
Senator  Scott.  Thank  you,  Mr.  Chairman. 
Chairman  Eastland.  Senator  Burdick  ? 

Senator  Burdick.  Judge  Bell,  I  would  like  to  congratulate  you  on 
your  nomination. 

I  might  tell  my  colleagues  that  Judge  Bell  is  no  stranger  to  me.  He 
has  been  before  a  subcommittee  I  chair  several  times  on  various  ju- 
dicial matters. 

Judge,  I  found  you  a  learned  man  of  the  law  all  those  times. 
Judge  Bell.  Thank  you. 

Senator  Burdick.  And  now  we  are  here  in  a  different  role. 
I  also  want  to  say  that  I  agree  completely  with  what  Senator  Nunn 
said  about  you ;  that  is,  that  you  were  in  the  arena.  I  want  to  com- 
mend you  for  the  role  you  played  in  a  very  difficult  period  of  history 
in  your  State  of  Georgia. 

The  desegregation  orders,  I  think,  numbered  141  that  you  issued. 
That  impresses  me  very  much. 

I  have  two  questions  that  deal  with  the  mechanics  and  workings  of 
the  Congress.  If  you  care  to  answer  them,  I  will  give  them  to  you  now. 
Judge  Bell.  All  right. 

Senator  Burdick.  During  the  last  Congress  you  testified  before  the 
Subcommittee  on  Improvements  in  Judicial  ^Machinery,  which  I 
diair,  on  a  bill  S.  1110,  which  proposed  to  set  up  a  method  of  review- 
ing complaints  about  the  conduct  of  judges  performing  their  official 
duties,  and  a  proposal  which  would  authorize  the  censure,  removal, 
or  involuntary  retirement  of  a  judge  who  is  found  guilty  of 
misconduct. 

If  you  are  confirmed  as  Attorney  General,  what  position  will  you 
take  at  the  Justice  Department  on  that  kind  of  legislation  ? 

Judge  Bell.  I  am  committed  to  the  Nunn  bill,  which  is  S.  1110.  We 
have  legislation  of  that  sort  on  the  books  in  many  States.  It  is  an 
idea  whose  time  has  come. 

You  know  I  testified  that  I  thought  there  were  two  or  three  changes 
that  ought  to  be  made  in  that  bill.  They  were  made.  The  last  draft  I 
saw  of  it,  it  seemed  to  me  to  be  in  prett}'  good  shape.  I  believe  it  was 
voted  out  of  the  subcommittee. 

Senator  Burdick.  You  have  the  same  opinion  ? 
Judge  Bell.  I  have  the  same  opinion. 

Senator  Burdick.  Do  you  believe  there  is  a  need  to  improve  the  de- 
livery of  justice  to  the  people  of  this  country;  if  so,  what  ideas  do  you 
have  to  accomplish  such  improvement  ? 
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Judge  Bell.  I  definitely  think  that  we  are  going  to  have  to  improve 
tliG  delivery  of  justice.  Tlio.se  of  you  who  are  interested  in  the  deliv- 
ery of  justice  might  read  the  Pound  Conference  followup  task  force 
report;  the  fii-st  part  of  it  is  something  that  I  conceived.  That  is  a 
neighborhood  justice  center. 

Our  country  has  changed.  People  live  in  urban  areas.  It  is  a  long 
way  to  tlie  courthouse  ordinarily.  You  need  to  liavc  a  neighborhood 
justice  center  where  people  can  go  with  their  problems. 

You  do  not  need  to  try  all  cases.  Some  can  be  arbitrated.  Oftentimes 
they  can  be  mediated.  Even  in  other  times,  a  per.son  working  as  a  fact 
finder  can  solve  the  problem.  "We  need  to  get  into  this. 

The  American  Bar  is  moving  into  this  area  now,  trying  to  find  some 
funds  with  Avhich  to  experiment  on  some  model  neighborhood  justice 
centers.  They  thought  about  putting  one  in  Atlanta.  They  have  got  one 
the}'-  are  working  on  trying  to  set  up  in  Nashville,  Tenn.  Somebod}'  in 
San  Jose,  Calif.,  is  working  on  one.  This  is  something  we  can  do;  we 
need  to  do  it. 

Our  country  from  its  inception  relied  on  justices  of  the  peace.  When 
I  was  a  small  boy  in  a  rural  area,  the  justice  of  the  peace  was  where 
most  people  resolved  small  claims  and  small  problems.  People  moved 
to  town  and  we  did  not  bring  the  justice  of  the  peace  to  town. 

A\'e  have  got  to  have  something  on  the  idea  of  a  neighborhood  justice 
center  to  take  the  place  of  what  we  once  had  in  this  country.  Our 
country  has  changed.  The  law  and  the  judicial  administration  vehicle 
have  not  accommodated  to  the  great  shifts  in  population.  That  would 
be  my  idea  about  that. 

Senator  Bukdick.  If  j^our  confirmation  is  approved  here,  you  will 
be  called  before  the  committee  to  respond  further  on  these  legislative 
things. 

At  this  juncture,  as  a  good  lawyer,  I  will  Avait  until  tlie  rest  of  the 
witnesses  are  heard  and  testify.  You  arc  doing  all  right  so  far. 

Judge  Bell.  Thank  you. 

Cliairman  E.vsti^vxd.  AVe  will  recess  now  until  2  r.'lO. 

["\Miereupon,  at  11 :5T  a.m.,  a  recess  Avas  taken.] 

AFTERXOOX    SESSIOX 

Chairman  Eastlaxd.  The  committee  will  come  to  order. 

Senator  Heinz,  you  may  proceed. 

Senator  IIkixz.  Thank  you,  ^Iv.  Chairman. 

Jjidge  Bel!,  welcome  to  the  Judiciaiy  Committee. 

You  and  I  have  a  great  deal  in  coinmmon  here.  First  of  all,  I  think 
this  is  the  first  time  you  have  ajjpeared  l)efore  the  Judiciary  Commit- 
tee, and  this  is  the  fii'st  time  I  have  served  as  a  member  of  it. 

There  the  siiniliarity  eiuls.  You  are  a  lawyer,  and  I  am  not.  I  think 
I  may  be  the  first  nonhiwyer  to  have  served  on  the  Jiuliciarv  Coumiit- 
tee,  even  though  it  may  be  on  a  temporary  basis,  since  a  considerable 
tiuKiago. 

1  not  only  welcome  you  to  the  committee,  therefore;  I  think  we  have 
much  in  common. 

I  would  like  to  ask  you  some  f|ue.stions  that  pertains  to  some  of  the 
stauihirds  that  Presisdent-elect  ( "arter  set  for  the  position  of  Attorney 
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General  durin<2:  tlie  campaign.  On  several  instances,  I  believe  it  is  fair 
to  say  that  he  was  quoted  as  saying  that  he  wanted  the  Department  to 
be  as  far  removed  from  politics  as  it  could  possibly  be.  He  wanted  his 
Attorney  Genei-al  to  be  noni^artisan. 

I  think  that  is  a  standard  which  we  all  believe  is  an  excellent  stand- 
ard. It  may  be  very  difficult  to  attain  in  many  respects  because  it  is 
difficult  to  make  distinctions  between  what  is  partisan  and  what  is 
political. 

When  your  predecessor,  Mr.  Levi,  was  before  this  committee.  I  note 
from  the  hearing  record  that  he  was  asked  similar  questions,  and  he 
was  quite  candid  in  pointing  out  to  this  committee  that  to  be  nonpoliti- 
cal  in  the  sense  that  you  could  not  take  into  account  the  wishes  of  the 
public,  the  wishes  of  the  Congress,  the  considerations  in  other  branches 
of  government  would  not  be  practical. 

Nonetheless,  we  have  been  through  a  period — one  which  we  have 
experienced  with  some  regret — where  some  Attorneys  General  have 
been  regrettably  political. 

I  am  wondering  what  steps  you  will  take  to  avoid  some  of  the  mis- 
takes of  the  past  ? 

Judge  Bell.  Governor  Carter  has  said  that  he  wanted  to  appoint 
an  Attorney  General  who  was  nonpolitical.  On  one  occasion  I  think 
he  said  he  would  appoint  someone  who  had  no  major  role  in  his  cam- 
paign. 

I  want  to  be  perfectly  candid  with  the  committee  about  this.  Gover- 
nor Carter  and  I  have  been  friends  for  a  long  time.  I  think  perhaps 
he  has  some  respect  for  me  as  a  lawyer.  During  the  campaign  the  few 
things  I  did  all  had  to  do  with  the  role  of  a  lawyer.  I  prepared  the 
questionnaire  which  was  used  in  propounding  questions  to  the  people 
who  were  being  interviewed  to  serve  as  the  Vice  Presidential  candi- 
date. I  think  that  is  the  first  thing  I  did  wliich  had  to  do  with  the 
campaign. 

On  one  occasion  I  wrot«  a  legal  memorandum  on  the  difference  be- 
tween a  pardon  and  amnesty.  I  helped  prepare  the  speech  that  Gover- 
nor Carter  gave  at  the  annual  meeting  of  the  American  Bar  Associa- 
tion in  Atlanta.  I  helped  prepare  the  speech  that  he  gave  on  crime  in 
Detroit  toward  the  end  of  the  campaign.  It  was  probably  the  latter 
jDart  of  October. 

I  may  have  done  some  other  things,  but  they  do  not  come  to  mind. 
I  did  raise  some  money  at  one  point.  It  was  during  the  Pennsylvania 
primary  which  would  have  been  in  April  or  May.  I  was  back  in  the 
law  firm.  They  had  a  Georgia  fund  raising.  They  were  trying  to  raise 
money  in  Georgia. 

I  was  asked  for  advice  because  we  were  not  having  too  much  luck 
getting  up  money,  and  I  suggested  two  people  who  could  serve  as 
chairmen  of  a  breakfast.  A  lot  of  businessmen  came,  and  other  citi- 
zens, to  this  breakfast.  Governor  Carter  came.  Thej^  raised  some  money 
on  the  basis  that  the  quest  for  the  Presidency  was  a  Georgia  undertak- 
ing and  that  it  was  almost  a  chamber-of-commerce-type  approach. 

Everybody  was  asked  to  give  some  money.  Most  of  the  money  for 
Governor  Carter  that  was  raised  was  raised  in  Georgia.  I  had  that 
role  in  that  breakfast,  and  I  also,  myself,  gave  $1,000  to  the  campaign 
at  that  time.  I  have  forgotten  how  much  money  was  raised.  It  was 
something  like  $100,000  or  $125,000  wliich  they  used  in  the  Pennsyl- 
vania primary. 
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I  think  that  is  the  extent  of  my  role  in  the  campaign  altliough  I  am 
sure  I  was  available  if  they  needed  a  lawyer. 

Senator  Heinz.  Would  it  be  fair  to  say  that  you  were  considerably 
less  active  in  Governor  Caiter's  campaign  than  you  were  in  President 
Kennedy's  campaign  ? 

Judge  Bp:ll.  I  was  the  manager  of  the  Kennedy  campaign.  But  I 
had  been  gone  a  long  time  on  the  bench.  I  think  the  politicians  of 
today  think  that  I  don't  understand  politics.  There  is  supposed  to  be  a 
new  kind  of  politics  going.  No  one  would  want  my  services  now. 

Senator  Heixz.  What  stops  can  you  take  to  insure  that  not  only 
yourself  but  that  other  members  of  the  Justice  Department,  for  which 
you  would  be  responsible,  of  course,  would  be  nonpolitical  ?  Have  you 
considered  what  you  would  do  in  terms  of  logging  contacts  between 
the  Justice  Department,  the  "White  House,  and  other  inquiries  of  this 
nature  ? 

Judge  Bell.  I  was  going  to  look  at  the  logging  system  we  have  now 
and  make  it  fail-safe  on  the  contacts  between  the  Wliite  House  and  the 
Justice  Department.  I  am  considering  expanding  it  if  it  needs  expand- 
ing to  include  all  political  contacts,  and  perhaps  all  contacts.  I  think 
that  the  Justice  Department  is  a  place  in  which  people  must  have 
confidence. 

I  am  going  to  go  into  the  logging  system. 

I  had  an  understanding  with  Governor  Carter  before  I  took  this 
job  and  the  idea  of  my  becoming  Attorney  General  took  several  days. 
I  had  not  sought  the  Office  of  Attorney  General.  I  was  very  happy 
practicing  law  and  I  have  given  19  years  to  Government  service  al- 
ready counting  the  time  in  the  military  in  World  War  11. 

We  had  some  understanding.  One  was  that  the  Justice  Department 
would  be  operated  on  a  nonpolitical  basis.  I  think  I  understand  how 
to  do  that  because  I  was  a  judge  for  14iA  years.  Certainly,  that  was 
operated  on  a  nonpolitical  basis. 

I  intend  to  operate  it  on  that  basis.  I  intend  for  the  Justice  Depart- 
ment to  be  operated  within  the  strictures  of  its  being  a  law  depart- 
ment which  would  have  nothing  to  do  with  politics.  Of  course,  you 
touch  politics  because  you  are  advising  people,  but  it  will  not  be  a 
medium  of  politics;  and  it  will  not  be  used  for  political  purposes. 

I  would  rather  not  be  Attorney  General  than  to  have  it  turn  out 
otherwise. 

Senator  Heinz.  Without  meaning  in  any  way  to  question  your  good 
faith  in  the  matter — and  T  certainly  do  not  mean  to  do  so — would  you 
be  willing  to  make  a  commitment  to  this  committee  that  you  would 
loir  and  insist  on  the  lo£riring  of  your  chief  of  staff  or  chief  deputv  as  to 
all  contacts  with  the  White  House?  Would  that  W  a  personal  com- 
mitment that  you  would  be  willing  to  make  ? 

T  am  not  asking  you  make  it.  biit  would  you  be  willing  to  do  it? 

Judgo  Beit,.  T  want  to  do  that.  T  will  be  willing  to  commit  to  that. 

You  did  not  mean  to  go  into  conflicts  of  interest  ? 

Senator  TTkixz.  T  will  iret  there  if  T  liave  onouirh  time.  Tf  T  don't.  T 
am  sure  somebody  else  will  help  us  both  out. 

Judge  Bell.  Thank  you. 

SenatoT-  TTetx/,.  ]\fv  next  question  is  rnther  related  to  the  task  tlmt 
you  set  for  yourself  in  making  the  Justice  Department  nonpolitical. 
That  is  your  thoughts  on  the  continuation  of  the  speoinl  prosecutor. 
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namely  someone  to  root  out  corruption  in  the  executive  branch  should 
it  exist. 

AVliat  are  your  views  on  that?  It  has  been  a  subject  of  controversy 
in  the  Congress  and  the  press. 

Judge  Bell.  I  have  made  public  statements  on  that.  I  favor  the 
special  prosecutor  who  is  appointed  by  some  triggering  device  but 
not  as  a  permanent  office.  I  am  afraid  if  you  had  a  special  prosecutor 
on  a  permanent  basis,  you  might  have  two  Justice  Departments.  It 
may  be  that  I  am  wrong  about  that  because  it  is  difficult  to  work  out 
the  triggering  mechanism,  but  I  would  like  to  think  that  if  the  Justice 
Department  were  run  in  the  proper  fashion,  then  there  would  be  no 
need  for  the  special  prosecutor.  The  public  could  then  rely  on  the  duly 
constituted  Justice  Department. 

But  if  it  is  possible  to  have  some  triggering  mechanism  that  is  feasi- 
ble and  workable  so  that  under  certain  circumstances  you  could  have  a 
special  prosecutor  appointed,  perhaps  by  a  court,  then  I  would  favor 
that  over  having  a  permanent  office  of  the  special  prosecutor. 

Senator  Hetnz.  Thank  you. 

I  would  like  to  inquire  into  another  area  which  you  mentioned  a 
moment  ago,  Judge  Bell,  conflict  of  interest. 

It  seems  particularly  relevant  in  this  instance  because  you  come  be- 
fore the  committee  not  only  with  substantial  credentials  but  directly 
from  the  practice  of  law  in  a  law  firm  that  must  be  a  good  one  because 
you  have  some  very  substantial  clients.  Among  them  is  IBM  which  is 
currently  in  litigation  with  the  Justice  Department  on  an  antitrust 
case,  with  Ooca-Cola  being  one  of  the  other  clients.  I  guess  not  every- 
one drinks  Pepsi-Cola. 

I  think  probably  the  questions  I  would  ask  would  relate  to :  Have 
you  made,  or  do  you  intend  to  make,  a  financial  disclosure?  Have  you 
made,  or  will  you  make,  the  terms  of  settlement  with  your  law  firm 
public?  l^Hiat  standards  would  you  seek  in  setting  those  terms  of  se]3- 
aration  upon  yourself,  should  at  the  end  of  4  years,  8  3^ears,  you  decide 
to  return  to  the  private  practice  of  law  ? 

As  you  know,  one  of  the  things  that  the  President-elect  proposed  on 
January  4  in  terms  of  conflict  of  interest  legislation  was  that  there 
should  be  a  waiting  period  of  either  1  or  2  years — depending  on  cir- 
cumstances— of  how  someone  should  conduct  themselves  with  respect 
to  any  Federal  airencv,  with  respect  to  representing  a  client  for  the 
Government;  and  in  the  case  of  a  law  firm  where  members  of  that  law 
firm  are,  indeed,  partners. 

It  would  seem  to  me  to  raise  a  difficult  question  as  to — were  you  to 
rejoin  your  law  firm  after  your  service^whnt  would  be  the  nature  of 
their  restraints  on  them,  the  partners,  by  virtue  of  your  rejoining 
them? 

Judge  Bell.  That  is  a  large  question.  It  will  take  me  a  little  bit  to 
answer  it. 

Senator  Heixz.  I  recognize  that,  Judge  Bell. 

Judge  Bell.  There  are  certain  Federal  statutes  now  that  govern 
conflicts  of  interest.  They  apply  to  lawyers  and  nonlawyers. 

You  cannot  ever  participate  in  anything  after  you  leave  that  you 
had  a  personal  participation  in  while  you  were  there.  For  1  year  under 
the  statute  you  can't  participate  in  anything  that  was  within  your 
general  jurisdiction.  Of  course,  that  is  very  broad  in  the  Justice  De- 
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partment.  I  mean  that  which  was  in  your  general  jurisdiction  1  year 
before  you  left. 

Governor  Carter's  special  regulations  have  extended  (hat  to  2  vears 
post;  that  is.  after.  I  would  l)e  bound  by  that.  I  don't  think  that  for  a 
long  time  after  that  I  would  get  into  anything  that  was  before  the 
Justice  Department  because  I  made  a  rule  that  I  wouldn't  go  in  the 
fifth  circuit  when  I  left.  I  had  no  problem  making  a  living  because 
there  are  a  lot  of  other  courts  besides  the  Fifth  Circuit  to- go  into. 

I  have  a  statement  here  that  I  can  read  into  the  record  as  to  wliat 
I  am  going  to  do  about  clients,  law  firms.  I  am  not  going  to  participate 
jn  any  matter  in  which  the  firm  of  King  &  Spalding  was  in.  My  son 
is  a  lawyer  in  Savannah.  His  firm  is  called  Lee  &  Clarke.  I  an\  not 
going  to  participate  in  any  matters  in  which  his  firm  appears. 

T  am  going  to  enter  a  directive  about  matters  involving  ceitain 
clients,  retained  clients  of  King  &  Spalding  or  regular  clients,  which 
is  defined  in  this  statement,  in  which  they  are  involved.  They  will 
never  come  to  my  attention.  They  will  come  no  higher  than  the  De])uty. 

T  am  going  to  see  that  the  other  lawyers  in  the  Justice  Department 
do  tlie  same  thing. 

This  is  a  complex  area.  It  is  becoming  more  and  more  difficult  for 
lawyers  in  the  private  sector  to  come  into  the  Government 

T  wjis  the  pai'tner  in  the  firm  in  charge  of  conflicts  before  loavinsr. 
I  liave  had  three  lawyers  in  tlie  firm  Avoi-king  on  tliis,  and  we  have  this 
statement  here.  If  you  Avould  like  me  to  rend  it  now.  I  will.  It  would 
probably  be  a  good  thing  to  read  because  it  is  a  big  issue.  It  is  a  page 
a?id  one-half. 

Could  I  read  it? 

Senator  ITetxz.  IVfr.  Chairman? 

Senator  Arotrfzk  [acting  chairman].  Go  right  ahead. 

Judge  Bkt.l.  Before  I  road  it.  let  me  say  this. 

As  of  Decem])er  ."1.  I  withdrew  from  the  partnershin  as  a  senior 
pnrtner  and  became  counsel  to  the  firm  for  the  period  of  time  during 
which  those  coTifirmation  hearinors  are  pending.  If  I  am  confirmed. 
I  will  automatically  be  out.  I  will  receive  no  further  payment.  If  I 
am  not  confirmed.  I  intend  to  go  back  into  the  firm. 

Senator  ITf.txz.  Let  me.  if  T  may,  ^Ir.  Chairman,  make  a  sugsfestion. 

Perhaps  it  would  be  possible  to  haye  the  statement  placed  in  the 
record  and  copies  of  it  disti-ibuted  to  the  membership.  It  is  not  my 
wish  to  slow  down  the  nroceedinefs  of  the  committee. 

Senator  Arot-ef.zk.  That  will  be  fine. 

Jndoe  Bell.  I  will  paraphrase,  and  we  can  have  copies  made  and 
disfriliuted. 

Senator  ARornKZK.  "Without  objection,  so  ordered.  That  will  lie  in- 
cluded in  the  record  at  this  point. 

[The  statement  referred  to  follows.] 

Statement  of  Griffin  B.  Bell,  Attorney-Gf.ner.\x-Desionate 

Upon  my  confirmation  as  Attorney  General  of  the  United  Statos,  I  shall  dis- 
qualify myself  by  an  appropriate  written  Department  of  .Justice  directive,  which 
will  be  made  available  to  this  committee,  from  all  of  the  folbnvinj:: 

1.  Any  case  in  which  I  participated  as  a  .Tudpe  while  serving  on  the  United 
States  Court  of  Appeals  for  the  Fifth  Circuit. 

2.  Any  matter  in  wliich  any  party  directly  involved  in  such  uiatlor  i«  repre- 
sented by  either  King  &  Spalding  or  Lee  &  Chirlc. 


36 

3.  Any  matter  as  required  by  18  U.S.C.  §  208. 

4.  Any  matter  in  which  King  &  Spalding  represents  any  party  which  repre- 
sentation in  such  matter  existed  during  the  time  that  I  was  a  partner  (March  1, 
1976  through  December  31,  1976)  in  King  &  Spalding  including,  but  not  limited 
to,  any  such  matters  in  which  I  participated  personally  and  substantially. 

5.  Any  matter  involving  any  party  which  pays  King  &  Spalding  a  regular 
monetary  retainer. 

6.  Any  matter  involving  any  party  which  is  regular  client  of  King  &  Spalding. 

7.  Any  other  matter  if  I  deem  that  it  is  in  the  best  interest  of  the  United  States 
of  America  that  I,  in  my  sole  discretion,  so  disqualify  myself  in  order  that  my 
conduct  should  be  free  from  impropriety  and  the  appearance  of  impropriety. 

8.  For  the  purposes  of  Paragraph  6  "a  regular  client  of  King  &  Spalding's" 
means  that  the  client  that  has  made  a  substantial  financial  contribution  to  the 
gross  fees  of  King  &  Spalding  on  a  regular  basis  over  a  significant  number  of 
years. 

9.  For  the  purpose  of  this  statement,  the  term  "matter"  means  a  judicial  or 
other  proceeding,  application,  request  for  ruling  or  other  determination,  con- 
tract, claim,  controversy,  charge,  accusation,  arrest,  or  other  particular  matter. 

Judge  Bell.  I  am  aware,  to  sum  up,  of  the  conflicts  problem.  I  would 
hope  to  avoid  any  conflict.  I  would  hope  tliat  for  any  lawyer  coming 
in — there  will  be  other  lawyers  coming  in  who  have  clients.  They  will 
have  to  be  on  guard  themselves. 

Now,  with  respect  to  going  back  to  the  law  firm,  as  you  know  it  is 
against  the  law  to  make  any  kind  of  an  agreement,  I  think  it  is  a  statu- 
tory violation  to  make  any  kind  of  an  agreement  to  go  back  to  any 
law  firm,  any  place.  I  have  no  such  agreement. 

If  I  don't  disgrace  myself  in  this  job  or  am  not  run  out  of  Washing- 
ton in  some  way,  I  would  hope  that  I  would  be  able  to  make  a  living 
doing  something.  At  one  time  I  thought  I  might  liave  to  go  on  welfare 
in  order  to  serve  the  Government,  but  I  have  worked  it  out  now  in  my 
mind  where,  if  I  seek  a  job.  maybe  I  can  find  one.  I  am  not  looking  for 
a  career  in  this  job. 

You  asked  about  Governor  Carter's  views  on  depolitization,  that  is, 
not  appointing  somebody  who  is  in  politics.  He  wrote  one  paper  early 
in  the  campaign  where  he  said  that  he  would  hope  that  the  Justice 
Department  could  be  reorganized  and  reconstituted  in  a  wa}^  where  we 
would  have  a  career  Attorney  General.  He  suggested  they  might  have 
a  fairly  long  term  of  office  and  that  he  or  she,  as  the  case  might  be, 
would  not  be  removed  except  upon  a  vote  of  a  group — like  the  special 
Watergate  Prosecutor — of  tlie  President,  the  chairman  and  ranking 
member  of  the  Judiciary  Committee  of  the  House  and  the  Senate, 
something  along  that  line. 

That  would  give  the  Attorney  General  some  independence  and  make 
him  truly  independent. 

If  we  get  to  that  point,  I  doubt  very  much  whether  I  would  want 
to  be  the  career  Attorne}^  General.  I  am  more  of  a  reorganization  man, 
myself,  and  a  cleanup  man.  I  am  a  policy  pei-son,  I  hope.  But  if  we  got 
to  the  place  where  we  were  going  to  have  an  8-  or  10-year  term  for 
Attorney  General,  I  suspect  I  v»ould  not  be  here. 

Senator  Aboueezk.  ]\Ir.  Bel],  I  guess  it  is  my  turn. 

I  first  of  all  want  to  welcome  you  to  the  committee  and  to  congratu- 
late you  and  Governor  Carter  on  your  selection.  I  must  say  that  I  have 
come  a  long  way  since  I  first  came  to  the  Congress  in  1971.  I  have 
served  under  former  President  Nixon  and  former  President  Ford.  I 
have  never  been  around  when  a  Democrat  was  in  the  White  House.  I 
have  to  be  honest  with  you,  when  Nixon  made  appointments  to  the 
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Cabinet,  I  would  not  even  speak  to  the  people  lie  appointed.  I  ^aw  you 
in  n\v  office,  and  \ve  had  a  nice  visit;  and  I  enjoyed  that  very  nnich. 

Judge  Bell.  Thank  vou. 

Senator  Abourezk.  feo  I  personally  have  mellowed  a  ^rreat  deal  in 
that  reofard.  [Laughter.] 

I  have  found  out  that  it  is  extremely  difficult  for  me,  as  a  Democrat, 
to  question  in  a  very  serious  way  a  Democratic  nominee.  I  thought 
about  it  a  long  time.  It,  really,  is  a  very  difficult  thing  to  do  because 
on  the  one  hand  I  want  to  wish  Governor  Carter  and  yourself  extremely 
well,  yet  on  the  other  hand  I  have  a  responsibility  as  a  U.S.  Senator  to 
try  to  lay  out  on  the  record  questions  of  policy  and  so  on  that  would 
determine,  both  for  the  Senate  and  for  the  public,  whetlier  or  not  your 
policies  as  Attorney  General  would  be  the  ones  that  would  be  agreed 
to  by  a  majority  of  the  country. 

In  that  regard,  I  don't  have  to  tell  you  about  the  controversy.  You 
are  the  closest  thin^  they  have  to  controversy  nowadays.  I  refer  to  the 
controversy  you  stirred  up  among  certain  groups,  civil  rights  groups, 
women  groups,  and  so  on. 

I  want  to  try.  I  really  am  not  crazy  about  going  back  into  your 
record,  except  to  the  extent  that  I  have  to  try  to  determine  what  your 
policies  would  be  by  doing  so.  I  hope  you  understand  the  distinction. 
I  don't  want  to  beat  something  that  happened  10  years  ago  under 
different  circumstances,  but  if  I  refer  to  it,  it  means  I  am  going  to 
try  to  find  out  if  your  positions  have  changed  and  what  you  would  do 
today  under  a  different  set  of  circumstances.  I  think  that  is  what  is 
important. 

Judge  Bell.  Eight. 

Senator  Abourezk.  You  talked  a  little  bit  this  morning  about  your 
efforts  in  the  desegregation  fight  when  you  worked  as  an  assistant 
or  a  special  counsel  to  Governor  Vandiver. 

I  am  given  to  understand  that  the  Governor,  Governor  Vandiver, 
proposed  a  great  deal  of  outright  segregationist  legislation  which,  for 
example,  gave  the  Governor  the  power  to  close  pul3lic  schools  to  pre- 
vent integration.  Is  that  understanding  correct,  first  of  all  ? 

Judge  Bell.  I  think  that  is  right. 

Senator  Abourezk.  Can  I  ask  what  j'our  role  was  with  respect  to 
that  legislation? 

Judge  Bell.  TVell,  the  massive  resistance  plans  that  Georgia  had 
were  already  in  ejffect  before  Vandiver  was  elected  Governor.  At  the 
time  he  was  elected,  as  I  said  this  morning,  it  became  clear  from 
Cooper  V.  Arends  that  you  couldn't  sustain  that  position. 

I  was  a  lawyer  practicing  law  in  Atlanta.  T  was  called  on  to  be 
chairman  of  the  lawyers  committee  in  order  to  advise  him.  "We  did 
advise  him  on  what  the  status  of  the  law  was,  that  is,  that  the  schools 
had  to  be  desegregated. 

The  laws  that  were  passed,  if  you  will  notice,  were  not  as  severe  as 
the  laws  that  were  on  the  books  then.  But,  whatever  was  done,  every- 
thing that  was  done  was  done  to  keep  the  schools  open.  It  is  hard  to 
sit  here  now  and  think  about  a  whole  State  that  was  going  to  go  out 
of  the  public  school  business,  but  that  was  the  issue — how  to  keep  the 
schools  open. 

And,  of  course,  the  Governor  had  in  mind  the  fact  that  he  Imd  made 
these  campaign  pledges.  All  that  was  working  together. 
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The  first  law  was  changed  from  shiilting  down  a  district  to  shutting 
down  one  school.  Then  the  controversy  became  how  to  have  local  option 
and  let  the  people  vote  on  how  they  wanted  to  keep  their  school  dis- 
trict open  or  not.  Then,  finally,  we  came  to  desegregation.  That  took 
awhile.  There  was  a  good  deal  of  rhetoric  in  that,  but  you  will  not 
find  any  rhetoric  from  me  because  I  was  not  a  political  leader.  I  was  a 
lawyer. 

I  think  if  anybody  has  searched  the  record — I  loiow  they  have  been 
searched.  Even  somebody  came  from  Texas  to  check  the  title  on  my 
home  last  week  to  see  if  I  had  a  restrictive  covenant  in  my  deed.  So 
I  don't  believe  anybody  has  left  anything  unturned.  I  don't  think  you 
will  find  where  I  ever  made  any  statements. 

Wliatever  delays  there  were  and  whatever  laws  there  were,  every- 
thing was  done  to  keep  the  schools  open.  That  was  done.  That  was 
accomplished. 

Let  me  add  one  other  thing.  This  will  interest  you  since  you  came  in 
1971. 

When  I  was  up  for  appointment  to  the  U.S.  court  of  appeals  in 
1961,  there  was  some  inquiry  made  by  the  NAACP  at  that  time  of 
the  then  Attorney  General.  He  told  them  to  find  out  if  there  was  any- 
thing in  my  record  that  would  indicate  that  I  ought  not  to  be  a  U.S. 
circuit  judge.  They  never  came  back.  This  is  what  the  Attorney  Gen- 
eral then  told  me. 

John  L.  Seigenthaler  was  there  at  the  Justice  Department  then. 
I  asked  him  about  this.  He  remembers  this.  No  one  came  back  and 
when  I  came  here  to  the  hearing  for  confirmation  there  was  not  a 
single  objection. 

Now  if  I  were  such  a  bad  person  while  all  that  was  going  on,  IVhy 
was  there  not  an  objection?  The  truth  is  that  I  was  a  moderate  per- 
son. Nobody  would  object  to  me  at  that  time. 

I  feel  like  there  is  some  revision  going  on  in  history. 

To  answer  your  question,  all  of  this  was  done,  whatever  was  done — 
there  were  no  statements  by  me,  I  was  acting  as  a  lawyer — it  was  done 
to  keep  the  school  open.  There  are  hundreds  of  people  in  Atlanta  and 
in  Georgia  who  laiow  that. 

Senator  Aboukezk.  What  you  are  saying  is  that  in  essence  the  legis- 
lation— Did  you  draft  the  legislation  that  we  referred  to  ? 

Judge  Bell.  I  don't  remember  drafting  any  of  it.  It  is  highly  un- 
likely that  I  did.  There  were  drafters  in  the  Attorney  General's 
office.  They  had  a  drafting  unit  in  the  legislature.  I  cannot  remember 
drafting  any. 

Senator  Abouretik.  Well,  tlien  you  worked  on  conceptualizing  it? 
Eather  than  the  technical  drafting? 

Judge  Bell.  Right ;  I  was  one  of  the  four  lawyers  who  were  advising. 

Senator  Abotjrezk.  Your  statement  is,  though,  that,  however  seg- 
reo-ationist  the  legislation  was,  it  was  less  so  than  what  was  on  the 
books? 

Judge  Bell.  That  is  right.  That  is  my  statement.  And  it  was  all 
done  in  an  effort  to  move 

Senator  Abourezk.  Just  a  minute. 

I  want  to  warn  the  audience  not  to  interrupt  as  whoever  did  just 
then.  This  is  a  very  serious  matter.  We  have  to  try  to  move  it  along 
as  best  we  can. 
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Excuse  me ;  go  aliead. 

Judge  Bell.  I  was  just  going  to  reiterate  tliat  all  of  this  was  done 
in  a  time  of  great  stress,  a  tumultuous  time.  There  were  people  dem- 
onstrating. The  night  we  had  the  meeting  of  the  lawyers  at  the  man- 
sion to  decide  what  to  do  about  the  court  order  in  the  Atlanta  schools 
cases,  there  was  a  segregation  march  and  demonstration  in  front  of 
the  mansion  and  chanting  and  that  sort  of  thirig.  It  was  just  an  mi- 
usual  time  in  our  history. 

Looking  back  on  it,  it  was  sort  of  a  privilege  to  have  a  part  in  it 
because  most  sections  of  the  country  never  went  through  anything 
like  that.  I  was  in  it.  I  was  in  the  middle  of  it. 

Senator  Aboukezk.  In  1960  there  w^as  legislation  recommended  that 
would  thwart  meaningful  integration  by  permitting  public  school- 
teachers to  receive  State  retirement  benefits  even  though  thev  tauirht 
in  private  schools.  It  was  an  eti'ort  to  encourage  private  schools  rather 
than  public  schools  at  the  time. 

"Would  your  statement  be  the  same  or  different  with  respect  to  that 
kind  of  legislation?  Did  it  move  toward  more  integration? 

Judge  Bell.  That  was  doubtless  an  efi'ort  to  have  some  education 
for  people  in  case  the  schools  were  shut  down. 

That  was  the  same  purpose  of  the  law  that  Senator  Kennedy  asked 
about  that  would  let  you  take  a  tax  deduction  on  the  State  income  tax 
law  if  you  made  a  contribution. 

Everybody  was  concerned  about  having  some  education.  "We  were 
a  part  of  the  country  that  had  no  public  education  for  many  years 
after  the  Civil  "War.  I  think  people  wanted  to  have  education,  but 
they  had  this  prejudice  under  which  they  did  not  want  to  integrate 
the  schools.  It  was  a  tough  time. 

Senator  Abourezk.  As  I  said  at  the  outset  of  the  questioning,  and 
I  have  more  to  ask,  what  is  really  important  is  to  try  to  determine 
what  your  posture  would  be  at  this  point. 

As  you  well  know,  Judge  Bell,  the  Attorney  General  has  a  great 
deal  of  influence  and  power  with  regard  to  issues  such  as  school  de- 
segregation and  other  ones  that  I  hope  to  get  into  later.  There  are, 
I  think,  well  over  100  desegregation  cases  right  now  that  are  part  of 
the  caseload  of  the  Attorney  General's  office.  The  Supreme  Court  is 
going  to  be  deciding  new  definitions,  new  meanings  in  the  area  of 
desegregation  of  the  schools. 

I  wonder  now,  if  I  might,  move  from  what  is  understood  as  your 
past  involvement  in  desegregation  or  segregation  to  what  it  would 
be  now. 

I  would  like  to  ask  what  the  position,  the  policy  of  the  Justice  De- 
partment will  be  under  your  leadership  Avith  ivgard  to  busing  cases, 
for  example — the  ones  that  will  most  likely  be  determined  by  the 
Supreme  Court  and  argued  by  the  Justice  Department. 

Judiro  Bell.  AVell  I  don't  know  what  businjr  cases  thev  have  there 
now,  but  my  policy  will  be  this.  I  know  more  about  school  desegre- 
gation cases  than,  perhaps,  any  person  you  could  find.  I  had  so  many 
school  cases  going  at  one  time  in  Mississippi — and  I  don't  mean  to 
make  light  of  this — that  the  people  referred  to  me  as  "the  school  suj^er- 
intendent  of  Mississippi."  So  I  know  a  lot  about  this. 

Bussing  is  a  very  complicated  thing.  Busing  has  been  misused.  That 
term  has  been  badly  used.  "V\''e  have  desegregated  hundreds  of  schools 
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districts  simply  by  reconstituting  the  bus  routes  where  they  already 
had  buses. 

When  you  get  into  a  large  city,  you  have  a  wholly  different  prob- 
lem. City  school  systems  were  built  on  the  basis  of  neighborhood 
schools  so  that  you  did  not  have  to  have  transportation.  You  could 
walk  to  school. 

Now  there  have  been  a  number  of  school  districts  in  the  fifth  cir- 
cuit— Jacksonville,  Fla.,  is  a  good  example — where  they  have  had  to 
buy  large  numbers  of  schoolbuses  to  bus  children — that  was  a  case 
of  mine — so  that  they  could  desegregate  the  school  system.  Jackson- 
ville is  probably  the  largest  school  system  where  that  has  been  done. 

If  we  move  into  Chicago  or  other  large  cities  in  the  country  where 
they  have  huge  school  systems,  then  you  have  a  big  problem  on  how 
to  do  that. 

I  have  always  used — even  in  Jacksonville  and  Mobile,  and  there 
will  be  a  lawyer  here  from  Mobile  who  will  represent  the  NAACP 
and  tell  you  about  that  case,  he  will  be  testifying  later — the  theory 
of  operation  that  nobody  is  able  to  go  in  there  and  lay  down  an  edict 
and  say  "everybody  is  going  to  be  moved  around  on  this  basis." 

The  way  to  do  it  is  to  get  a  biracial  committee,  a  community  move- 
ment going,  a  community  effort,  and  work  out  some  kind  of  plan,  in- 
cluding sharing  control  of  the  system  between  the  blacks  and  the 
whites.  You  must  start  at  the  top — teachers,  management — down.  You 
can  finally  work  out  some  satisfactory  system  and  save  public  edu- 
cation. 

Now  we  have  done  that  in  a  lot  of  places.  You  can  go  into  many 
sizable  cities  in  the  South  where  that  has  been  done.  I  have  been  in  a 
lot  of  those  conferences  where  the  judges  were  there  and  the  lawyers 
were  there.  Ofttimes  the  lawyers  were  there  from  both  sides.  Maybe 
they  had  some  clients  with  them. 

Finally,  when  you  talk  and  people  communicate,  then  you  will  find 
a  lot  of  these  problems  can  be  handled,  but  it  is  difficult  to  handle  a 
large  city  school  S3^stem  in  desegregation  simply  by  entering  an  order 
and  saying  "this  is  the  way  it  is  going  to  be  done."  It  is  complicated. 

Senator  Abotjrezk.  I  understand  that  it  is  complicated,  Judge  Bell. 

In  terms  of  trying  to  determine  what  your  policies  might  be, 
though 

Judge  Bell.  My  ]M)licies  would  be  to  carry  out  the  law  right  from 
Broion  up  to  date.  I  have  carried  it  out  many  times.  I  would  still  carry 
it  out.  That  would  be  a  policy  of  the  Justice  Department.  I  intend  to 
have  a  vigorous  Civil  Eights  Division.  I  intend  to  have  people  there 
who  will  carry  out  the  law.  I  have  no  hestitancy  about  that  at  all. 

I  think  that  we  are  going  to  have  to  move  to  one  law  for  the  entire 
country.  Where  there  has  been  de  facto  segregation,  as  compared  to 
de  jure  segregation  in  some  places,  we  are  going  to  have  to  look  into 
that  to  see  that  the  rights  of  every  American  citizen  are  vindicated. 
I  plan  to  look  into  that. 

Senator  Abourezk.  I  agree  that,  you  know,  neighborhood  schools 
are  absolutely  the  best  for  children  and  for  their  parents.  There  is  no 
question  about  that. 

But  what  if  a  neighborhood  school  results,  because  of  neighborhood 
residential  patterns,  in  tremendous  discrimination  and  you  have 
exhausted  all  other  remedies  except  busing,  which  perhaps  is  more 
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controversial  than  your  nomination,  what  kind  of  a  policy  would  you 
adopt  at  that  point? 

Jud^i^e  Bell.  You  would  bus.  I  Avould  require  businof.  ^[y  opinions 
show  that.  That  is  a  last  resort,  but  when  you  come  to  that  point,  then 
you  have  to  bus. 

Senator  Abouiu^zk.  My  time  is  up. 

Senator  Rie<]^le  ? 

Excuse  me.  Senatoi-  Chafee  ? 

Senator  Chafee.  Judge  Bell,  I  would  like  to  join  in  the  welcome 
to  you. 

I  would  like  to  spend  more  time  on  the  future  than  on  the  past,  if 
we  miglit. 

How  do  you  perceive  the  relationship  between  yourself,  as  Attorney 
General,  and  the  Director  of  the  FBI?  Do  you  envision  youi-self 
keping  a  tight  reign  on  him  and  monitoring  pretty  carefully  his  afti- 
vities?  IIow  do  vou  en\ision  it  working  out — regardless  of  who  the 
Director  of  the  FBI  is? 

Judge  Bell.  I  perceive  that  the  Federal  Bureau  of  Investigation  is 
a  part  of  the  Department,  and  as  Attorney  General  they  are  under 
my  jurisdiction.  I  intend  to  pay  close  attention  to  the  FBI,  as  to 
other  parts  of  the  Department  of  Justice.  I  may  even  have  an  office 
in  the  FBI  Building.  If  I  want  to  and  if  I  think  that  is  a  god  thing 
to  do.  I  may  do  that. 

Certainly  I  will  keep  up  with  the  FBI.  That  is  not  to  disparage 
the  FBI  in  any  way.  I  have  a  high  regard  for  the  FBI,  but  we  will 
want  everything  in  the  Justice  Department  to  run  right  and  to  be 
operated  on  what  I  call  "duly  constituted  authority."  I  would  be  the 
authority. 

Senator  Chafee.  So  it  would  be  quite  propei-  for  the  public  and 
the  U.S.  Senate  and  Congress  as  a  whole  to  hold  you  responsible  for 
what  takes  place  within  the  FBI  ? 

Judge  Bell.  Yes;  I  realize  it  would  be  one  of  my  responsibilities 
for  which  it  would  be  proper  to  hold  me  accountable. 

Senator  Chafee.  Next,  I  would  like  to  go  back  a  little  bit,  if  I 
might,  to  your  references  on  how  you  envision  proceeding  in  the  selec- 
tion of  the  Federal  judges,  both  circuit  and  district. 

I  would  like  to  refer  to  a  statement  that  apparently  came  from  a 
paper  President-elect  Carter  had  and  in  which  he  saj'S  as  follows: 

AH  Federal  judges  and  prosecutors  should  be  appointed  strictly  on  the  basis 
of  merit  without  any  consideration  of  political  aspect  or  influence.  We  can  no 
longer  afford  to  treat  the  administration  of  justice  as  political  patronage.  Even 
the  ability  to  meet  minimum  standards  is  no  longer  enough.  We  must  search  out 
the  very  best. 

Independent  blue  ribbon  judicial  selection  committees  .should  bo  established  to 
give  recommendations  to  the  President  of  the  mo.st  qualified  persons  available  for 
positions  when  vacancies  occur. 

As  I  understood  what  you  were  saying  this  morning — and  correct  me 
if  I  am  wrong — I  understood  you  to  say  that  as  far  as  the  circuit  court 
judges  go,  you  would  envision  a  blue  ribbon  panel-type:  whereas  with 
the  district  judges,  I  got  .somewhat  of  a  dilTerent  impression  as  to  how 
you  would  propose  that  would  bo  done.  That  would  bo  done,  ns  I  under- 
stood, by  the  Senators  and  some  others.  Is  that  correct? 

Judge  Bell.  You  are  correct. 
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I  possibly  did  not  make  clear  that  Ave  liope  that  the  Senators  will 
set  up  blue  ribbon  commissions,  but  we  are  not  in  a  position  to  make 
people  unfriendly.  The  Senators  may  not  want  to  do  that.  We  are 
hoping  they  will  do  it.  We  will  have  a  model  for  doing  that.  We  cer- 
tainly hope  that  all  the  Senators  will  do  it,  but  Senators,  of  course,  are 
a  separate  part  of  the  Government.  We  cannot  tell  everybody  what 
to  do.  We  will  try  to  persuade  the  Senators  to  do  this.  I  think  some 
of  the  Senators  have  already  agreed  to  it,  actually. 

Senator  Chafee.  But  the  President  makes  the  appointments? 

Judge  Bell.  Yes;  he  makes  the  appointm.ents,  but  the  Senators, 
over  the  years,  have  gotten  into  the  habit  of  making  nominations  to 
the  President.  If  the  President  likes  a  person  and  thinks  he  is  quali- 
fied, he  sends  the  name  back  over  to  the  Senate. 

It  would  be  a  sharp  departure  from  past  practice  for  the  President 
to  set  up  blue  ribbon  commissions  for  district  judges  and  circuit 
judges.  So  we  are  starting  out  with  circuit  judges,  hoping  that  the 
Senators  will  follow  the  same  system.  Whether  that  works  out  or  not, 
we  will  just  have  to  see. 

I  think  probably  in  time  the  Senators  will  all  see  the  merit  in  doing 
that. 

Senator  Chafee.  Is  that  a  hope  or  a  prediction  ? 

Judge  Bell.  It  is  a  hope  and  a  mild  prediction. 

Senator  Chafee.  So,  as  I  underetand  it,  there  will  be  a  difference, 
as  you  envision  it,  in  the  appointment  of  the  circuit  judges  and  the 
circuit  court  judges  will  come  through  this  blue  ribbon  commission, 
which  will  report  to  you,  and  you  will  then  recommend  to  the  Pres- 
ident, as  you  envision  it,  on  the  circuit  judges  ? 

Judge  Bell.  Yes ;  that's  the  way  it  will  happen. 

We  will  continue  to  let  the  American  Bar  Association  screen  these 
people  to  get  their  views.  I  also  expect  to  ask  the  National  Bar  Asso- 
ciation, which  is  the  bar  association  that  has  7,000  black  lawyers  in 
it,  to  give  me  their  views. 

They  would  want  to  know  whether  or  not  there  was  any  question 
of  racism  about  any  prospective  man  or  woman  who  might  be  up  for 
appointment. 

That  is  something  I  plan  to  do  as  a  new  thing.  I  want  to  get  all  of 
the  input  I  can. 

Judges  have  a  lifetime  tenure,  and  it  is  very  important  that  we  be 
extremely  careful  about  who  we  put  on  the  bench. 

Senator  Chafee.  But  basically  the  new  system  applies  to  the  circuit 
and  it  is  "business  as  usual"  in  the  district  courts? 

Judge  Bell.  I  hope  it  will  not  be  "business  as  usual." 

I  will  be  talking  with  the  Senators,  you  know.  Once  somebody's 
name  comes  up,  we  will  want  to  talk  about  that. 

Senator  Chafee.  The  next  question  refers  to  the  Justice  Department 
because  in  President-elect  Carter's  statement  he  said  all  Federal  judges 
and  prosecutors. 

As  I  understood,  this  morning  what  you  were  saying  was  that 
regarding  those  who  were  incumbents  and  who  sought  retention  at 
the  conclusion  of  their  term,  you  would  have  a  screening  board  of 
some  type  for  those. 

Judge  Bell.  No  ;  I  did  not  mean  to  give  that  impression.  I  would 
be  the  screener. 
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Senator  Ciiafee.  You  will  be  the  screoner? 

Judsfe  Bell.  The  Senators  who  are  interested  in  mnkin^r  a  change  or 
keepino:  the  same  person  will  be  also  scrceners.  We  will  talk  about  that. 
"We  will  try  to  operate  on  the  merit  system. 

There  will  not  be  any  screening  conmiittee  as  such  for  the  U.S.  at- 
torneys or  tb.e  marshals. 

Senator  Cilvfee.  How  about  for  new  appointees?  Would  it  be  the 
same? 

Judge  Bell.  The  same,  yes. 

It  is  a  big  bite  to  start  on  commission  selection  systems  for  all  these 
people  at  one  time.  If  we  start  out  on  circuit  judges  and  the  Senators 
are  persuaded  that  this  would  be  a  good  way  to  handle  district  judges, 
doubtless,  we  will  get  to  this  on  U.S.  attorneys;  but  we  will  not  do 
that  imm.ediately. 

We  will  take  care  to  see  that  we  get  good  people  on  the  merit  system 
as  U.S.  attorneys. 

Senator  Cil^fee.  On  the  merit  system,  that  includes  this  which  was 
stated  in  this  statement :  "'without  any  consideration  of  political  aspect 
or  influence"? 

Judge  Bell.  Yes;  no  one  will  get  a  job  on  account  of  politics. 

Senator  Ciiafee.  It  would  help  to  know  a  Senator,  I  suppose? 

Judge  Bell.  All  things  being  equal,  it  would  help  to  know  a  Senator. 

Senator  Chafee.  Through  this  fine  screening  process,  do  you  think 
any  Republicans  will  emerge  in  this  administration? 

Judge  Bell.  It's  quite  possible.  I  think  I  know  a  good  law^-er  when 
I  see  one.  I  hope  we  have  good  lawyers  as  U.S.  attorneys. 

I  am  serious  about  having  professionalized  U.S.  attorneys  offices. 

It  may  well  be  that  we  will  have  some  Republicans. 

Sentor  Chafee.  Is  that  a  prediction  again  or  is  it  a  hope  ?  It's  a  hope 
on  my  part. 

Judge  Bell.  A  mild  prediction. 

Senator  Citafee.  That's  all  the  questions  I  have. 

Senator  Arourezk  [acting  chairman].  I  suspect  there  ought  to  be 
the  same  number  of  Republicans  serving  as  there  were  Democrats 
under  the  previous  administration. 

[Laughter.] 

Judge  Bell.  It  might  be  hard  to  find  a  Republican  under  that 
formula. 

Senator  Abourezk  [acting  chairman].  Senator  Riegle? 

Senator  Riegle.  Just  at  the  outset,  I  have  questions  for  the  record 
that  I  would  not  like  to  take  the  time  here  now  for  you  to  respond  to. 
but  I  would  appreciate  it  if,  before  this  comes  to  a  vote,  if  you  could 
respond  to  them.  I  have  drafted  them  carefully.  I  am  really  interested 
in  a  careful  response. 

[The  questions  for  the  record  referred  to,  and  the  answers  subse- 
quently filed,  follow.] 

Questions  fob  Judge  Griffin  Bell  From  Setnator  Riegle 

1.  Judge  Bell,  in  the  last  Congress  the  Antitrust  Division,  in  conjunction  with 
White  House  staff,  niado  a  rather  substantial  olTort  to  try  to  p't  enacted  a  repeal 
or  drastic  modification  of  the  Rohinson-Patninn  Act.  Small  business  has  stronply 
opposed  such  a  move  on  the  basis  that  it  is  this  act  that  protects  them  from  mi- 
fair   and   predatory  competition.   It  is  my   understanding:   that   President-elect 
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Carter,  in  a  speech  in  Cleveland  during  the  campaign,  expressed  strong  support 
for  the  Robinson-Patman  Act.  If  you  are  confirmed,  I  would  hope  that  you  would 
temper  any  attempt  by  your  Assistant  Attorney  General  in  charge  of  the  Anti- 
trust Division  in  renewing  this  effort.  Have  you  familiarized  yourself  with  the 
Robinson-Patman  Act  and  do  you  support  its  continued  enforcement? 

2.  One  of  the  great  lessons  we  relearned  when  the  Supreme  Court  ruied  former 
President  Nixon  could  not  withhold  the  Watergate  tapes  was  that  ours  is  a 
nation  of  laws  and  not  men  and  that  everyone  from  the  President  on  down  has 
to  obey  the  law. 

I  assume.  Judge  Bell,  that  you  agree  with  this  and  that  if  a  federal  agency 
oflScial  is  not  adhering  to  the  law,  his  conduct  should  be  corrected  so  he  carries 
out  the  laws  and  does  not  make  his  own.  If  that  is  so,  don't  you  think  it  is  un- 
seemly for  federal  agencies  to  try  to  avoid  having  federal  courts  decide  whether 
they  are  violating  the  law  by  raising  technical  legal  defenses  that  prevent  Ameri- 
can citizens  from  stopping  such  illegalities? 

One  case  I  am  thinking  of  involved  a  citizen's  group  and  eleven  mt-moers  of 
Congress  who  went  to  court  to  stop  the  Executive  Branch  from  givmg  away 
rights  to  government  patents — paid  for  by  the  taxpayers— to  private  industry 
for  nothing.  The  lower  court  ruled  that  the  giveaway  was  unconstitutional,  but 
the  appeals  court  said  that  the  plaintiffs  had  no  "standing"— i.e.,  they  nad  no 
right  to  stop  the  giveaway— and  dismissed  the  case.  {Public  Citizen  v.  iSampaon, 
515  F.2d  1018  (D.C.  Cir.  1975) ) . 

Will  you  agree  to  take  whatever  steps  are  necessary  to  end  this  practice  if  you 
are  the  Nation's  chief  defense  counsel? 

Response  by  Judge  Griffin  B.  Bell  to  Written  Questions  SuBMiTTEb  bt 

Senator  Riegle 

1.  RoUnson-Patman  Act. — I  am  familiar  with  the  Robinson-Patman  Act  and 
would  vigorously  continue  to  enforce  it.  I  share  Senator  Riegle's  concern  about 
the  need  to  protect  small  business  from  unfair  and  predatory  competition.  As 
Attorney  General,  I  would  foster  a  policy  of  strong  enforcement  of  the  antitrust 
laws  to  promote  free  competition. 

2.  Standing  to  Sue. — Certainly  I  agree  with  Senator  Riegle  that  if  a  federal 
agency  oflScial  is  not  adhering  to  the  law,  his  or  her  conduct  should  be  corrected. 
I  believe  that  American  citizens  should  have  the  means  of  seeking  the  redress 
of  their  grievances  through  the  legal  system.  The  process  of  establishing  techni- 
cal definitions  of  standing  to  sue  should  be  left  to  the  federal  courts  and  to  the 
Congress. 

Senator  Riegi.e.  I  appreciate  your  responses  today  and  the  fact  that 
over  a  number  of  years  you  have  had  a  clear  involvement  in  a  broad 
range  of  public  questions  and  issues. 

I  served  in  the  Congress,  not  here  in  the  Senate  but  on  the  other  side, 
for  10  years.  I  have  served,  among  other  things,  under  six  different 
Attorneys  General.  If  you  are  confirmed,  you  will  be  No.  7. 1  have  seen 
two  of  the  six  convicted  of  crimes.  One  was  for  obstruction  of  justice, 
in  the  case  of  Mr.  Mitchell,  with  which  we  are  all  familiar. 

Having  gone  through  that  experience  as  not  just  a  Member  of 
Congress  but  the  country,  I  think  your  appointment  is  the  single  most 
important  one  that  President-elect  Carter  has  had  to  make  because  of 
the  pattern,  recent  history,  being  as  bleak  as  it  has  been. 

That  imposes  on  you  and  him  and  those  of  us  here  a  special  obliga- 
tion, I  think,  to  inquire  as  fully  as  we  can  and  to  really  make  sure  all 
the  cards  are  on  the  table. 

It  seems  to  me  that  the  job  performance  of  the  next  Attorney  Gen- 
eral of  this  countrv%  especially  now  given  the  fact  that  we  have  had 
a  change  in  administrations  and  so  that  past  period  is,  hopefully,  for- 
ever behind  us — the  record  that  you  would  make,  if  confirmed,  I  think, 
comes  at  an  especially  crucial  time  in  the  history  of  this  country. 
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I  think  the  seriousness  of  the  questions  and  the  inquiring  groups, 
the  issues  that  they  have  raised,  are  against  that  backdrop  of  recent 
liistorv. 

So  tlu>re  are  some  tilings  that  T  loally  want  to  pin  down  in  my  own 

mind.  . 

I  want  to  understand  as  well  as  I  can  what  your  own  personal  rela- 
tionship is  with  Mr.  Carter.  T  don't  just  mean  with  respect  to  your  po- 
litical involvement. 

As  T  understand  it,  vou  did  some  work  on  position  papers  and  you 
contributed  $1,000  and  you  invited  other  ]jeople  to  contribute  some 
months  ago. 

On  the  personal  side,  how  long  have  you  known  Mr.  Carter? 

Judire  Bell.  I  do  not  know  for  sure.  I  have  known  him  since  he  was 
a  child.  We  grew  up  8  or  9  miles  apart. 

His  first  cousin  is  a  journalist.  His  name  is  Don  Carter.  He  and  I 
are  the  same  age.  We  went  to  college  together.  We  knew  each  other  as 
young  boys.  We  went  into  the  Army  together. 

I  have  always  know  the  Carters  and  I  guess  they  have  always  known 
my  family. 

I  remember  Governor  Carter  as  a  child.  He  is  6  years  younger  than 
[  am.  I  cannot  say  for  sure  how  long.  I  have  known  him  a  long  time. 

Senator  Riegle.  As  an  adult,  how  much  occasion  have  you  had  to 
spend  time  together? 

Judge  Bell.  Xot  a  great  deal — just  to  see  him  from  time  to  time, 
maybe  twice  a  year. 

I  think  I  had  lunch  with  him  twice  while  he  was  Governor. 

My  home  is  two  blocks  from  the  Governors  mansion.  I  never  had 
a  visit  in  the  Governor's  mansion  while  he  was  Governor. 

I  don't  mean  to  indicate  in  an}'  way  that  we  are  not  friends.  You 
don't  have  to  see  someone  every  day  to  be  friends. 

Senator  Riegle.  But  would  it  be  fair  to  say  then  that  it  has  not  been 
an  extremely  close  personal  relationship  where  there  has  been  frequent 
contact  and  where  you  would  have  dinner  together  or  you  would 
counsel  on  the  telephone  on  a  regular  basis  ? 

I  am  thinking  now  back  over  the  last  10  or  15  years. 

Judge  Bell.  No.  There  has  not  been  a  regular  relationship. 

I  think  it  would  be  fair  to  say,  though,  that  one  of  my  law  partners, 
until  yesterday,  is  his  lawyer.  He  does  see  him  and  counsel  with  him  on 
a  regular  basis. 

As  I  say,  I  see  him  from  time  to  time.  I  think  we  are  friends. 

Senator  Riegle.  You  see,  to  many  people  that  is  sort  of  a  troubling 
aspect  One  can  argue  whether  it  should  or  should  not  be,  but  ther? 
are  a  lot  of  folk.s  in  the  country  and  a  lot  of  people  qualified  to  be 
Attorney  General 

Judge  Bell.  We  had  a  hard  time  finding  them 
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Senator  Riegle.  I  am  not  sure  that  is  tlie  issue  because  I  do  not 
know  to  what  extent  that  has  been  put  in  question.  I  think  there  are  a 
lot  of  other  things. 

Judge  Bell.  That  is  the  only  safeguard  in  the  end. 

Senator  Riegle.  I  think  there  is  also,  however,  without  raising  the 
issue  of  integrity,  the  issue  of  independence,  the  issue  of  separation, 
and  the  degree  to  which  there  is  cronyism  involved  here  or  anything 
that  smacks  of  it. 

A  close  friend  and  law  partner  of  yours  is  the  President's  very  close 
personal  friend. 

I  think  the  legitimate  concern  that  a  lot  of  people  have  is  will  there 
be  sufficient  independence  in  the  Justice  Department  different  and  very 
much  separate  and  apart  from  what  we  saw  in  the  previous  admin- 
istration where  there  was  a  tremendous  abuse  of  power. 

One  of  the  safeguards  is  the  degree  to  which  there  is  bona  fide  inde- 
pendence established  here. 

That  is  why  I  really  want  to  pin  down  what  the  nature  of  the  rela- 
tionship is,  so  that  nobody  labors  under  a  misconception. 

Another  thing  that  adds  to  the  troubling  aspect  of  it  is  that,  as  I 
watched  the  process  of  selecting  the  Cabinet,  virtually  every  prospec- 
tive Cabinet  member  was  sort  of  trial  ballooned  in  the  press  ahead  of 
time,  so  that  whatever  static  might  be  there  had  the  chance  to  take 
place  in  advance  of  the  time  that  the  President-elect  actually  an- 
nounced his  final  decision. 

It  seemed  quite  pointed  to  me  that  was  not  done  in  the  case  of  the 
Attorney  General,  and  for  reasons  that  are  not  particularly  clear 
to  me. 

There  were  rumors  and  speculation — one  never  knows  quite  where 
it  comes  from — that  certain  people  were  being  considered.  Then  the 
announcement  that  you  had  been  selected  came  quite  suddenly  and 
without  the  same  kind  of  advance  trial  ballooning  that  had  taken  place 
with  others. 

Again  there  may  be  a  very  logical  explanation  for  this,  but  what  I 
think  it  does,  being  out  of  the  pattern  of  the  way  the  rest  were  handled, 
it  puts  an  additional  burden  on  you  and  on  the  President-elect  and  I 
think,  in  turn,  on  us  to  try  to  establish  why  it  was  that  a  different 
procedure  was  used  here. 

I  think  the  thing  that  I  am  the  most  sensitive  to,  and  I  have  gone 
through  a  number  of  opinions  that  you  have  I'endered  in  the  past  and 
so  forth,  and  one  can  argue  pro  and  con  on  certain  of  those,  but  it  is 
this  question  of  where  your  allegiances  lie  and  whether  or  not,  as  the 
chief  law  enforcement  officer  for  this  country — the  point  at  which  you 
are  the  President's  lawj^er  versus  the  country's  lawyer. 

Perhaps  it  would  not  be  quite  such  a  pointed  question  if  we  had 
not  had  the  painful  experiences  we  have  just  had  where  there  was  a 
requirement  for  prosecution  within  the  executive  branch  of  Govern- 
ment and  the  whole  system  of  justice  was  subverted  at  that  point. 

I  think  what  we  are  all  looking  for  are  iron  guarantees  that  there 
is  such  a  strong  degree  of  separation  and  independence  here  that  that 
question  could  not  conceivably  arise  should  you  be  confirmed. 

That  is  the  concern  that  I  feel. 

Anything  that  you  want  to  say  along  that  line  that  could  help  rest 
that  concern  in  me  and  in  others,  I  would  like  to  hear. 


Jud<re  Bell.  As  to  float iii«x  names,  you  say  you  never  saw  m}'  name 
floated.  My  name  was  floated  before  the  election. 

The  Mrst  name  I  ever  saw  mentioned  for  Attorney  General  was 
about  a  week  before  the  election  in  U.S.  Xews  and  World  lleport,  and 
I  was  very  surprised  to  read  my  name. 

Nobody  had  ever  mentioned  it  to  me.  Xobody  had  ever  mentioned 
to  me  at  anv  time,  includini;  mv  law  partner,  anv  idea  of  mv  beinjrthe 
Attorney  General. 

If  I  had  known  I  was  goins:  back  into  Government,  I  would  have 
asked  for  a  job.  I  Avould  ha\(^  asked  to  be  Solicitor  General  because  the 
Solicitor  General  is  a  real  lawyer's  dream.  You  can  argue  cases.  That 
is  what  I  would  rather  do. 

]^ut  to  answer  your  question  about  the  relationship  and  friendship 
and  that  sort  of  thinir.  let  me  say  this:  I  think  finally  you  have  to 
depend  on  me.  You  have  to  depend  on  Governor  Carter.  You  have  to 
depend  on  me. 

That  is  why  I  think  it  is  a  iiood  thing  that  someone  is  appointed  with 
a  record. 

When  I  went  on  the  fifth  circuit,  within  less  than  a  year,  as  I 
remember,  I  ruled  against  Governor  Vandiver  in  probably  the  biggest 
case  that  changed  the  whole  political  system  in  Georgia.  That  was  the 
county  unit  case.  It  changed  the  whole  ])olitical  status  in  Georgia. 

I  was  ready  to  rule  aijainst  mv  friend  Governor  Vandiver.  That  was 
the  law. 

The  Attorney  General  is  under  oath  and  he  is  like  a  judge  under 
oath. 

Somebody  once  said  to  me,  after  I  ruled  against  a  lot  of  school 
districts  around  where  I  grew  up,  that  they  thought  I  would  rule 
against  my  mother.  That  was  not  too  complimentary  to  me,  but  maybe 
it  is  a  compliment  under  the  view  you  are  taking. 

Finally,  I  think  the  Government  won't  function  and  won't  work 
unless  you  have  good  people. 

If  I  am  a  good  person,  if  I  am  to  be  believed,  if  my  record  demon- 
strates integrity,  then  T  ouglit  to  be  confirmed.  If  not,  I  ought  not  to 
be  confirmed.  That  is  the  only  way  the  Government  functions. 

You  cannot  tie  everybody  up  by  a  law. 

If  you  put  honest  people  in  jobs,  you  will  get  honest  service. 

Senator  Riegle.  Let  me  just  say  in  response  to  that  this 

Judge  Bell.  I  don't  mean  to  l>e  antagonistic. 

Senator  Riegle.  I  understand.  Xor  do  I. 

Judge  Bell.  I  know  it  is  a  serious  question. 

Senator  Rlegle.  There  has  been  a  lot  of  talk  and  a  lot  of  move  to 
establish  nn  office  of  an  independent  special  pi-osecutor  so  we  do  not 
vwn  info  this  problem  of  friendships  of  political  allegiances  or  any- 
thing of  this  sort,  of  the  appearance  of  that. 

To  me,  the  appearance  of  it  or  the  unresolved  question  starts  to 
boi-doi-  on  an  actual  breakdown  in  the  system  itself. 

AVould  you  favor  establishing  a  special  prosecutor  that  would  have 
the  authority  to  move  into  cases  possibly  where  there  is  suspicion  of 
some  violation  of  the  law  within  the  executive  branch? 

Judge  Bell,  I  attempted  to  answer  that  a  bit  ago.  INIaybe  you  were 
not  here. 
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I  favor  a  special  prosecutor,  but  I  would  like  to  have  one  wMcli 
was  not  permanent.  There  would  be  a  triggering  device  where  some- 
body else  pulls  the  trigger  and  establishes  the  special  prosecutor.  I 
think  we  have  a  need  for  that. 

Senator  Kiegle.  You  would  support  that  ? 

Judge  Bell.  Right. 

Senator  Rieqle.  But  you  are  not  saying  that  you  would  do  it  on  a 
case-by-case  basis  or  are  you  saying  that  ? 

Judge  Bell.  Yes ;  I  am  saying  that. 

Senator  Riegle.  The  problem  with  that  is  that  the  inertia  is  such 
that  it  is  very  hard  to  trigger  the  mechanism. 

That  is  why  those  of  us  who  feel  the  other  way  feel  you  ought  to 
have  somebody  standing  so  that  you  do  not  have  to  undergo  the  rigor 
of  getting  the  process  started. 

Judge  Bell,  I  might  come  to  that  view,  but  I  am  opposed  to  creat- 
ing another  office  just  to  have  an  office  or  a  bureaucracy,  just  an  extra 
bureau,  where  there  is  nothing  for  that  group  to  do. 

If  it  turns  out  that  there  appears  to  be  a  good  deal  for  them  to  do, 
I  would  agree  to  that ;  but  right  now  I  think  that  an  independent  trig- 
gering group  or  mechanism  whereby  some  outsiders  or  judges,  let's 
say,  appoint  the  prosecutor  would  safeguard  the  public  interest. 

I  am  not  saying  that  I  would  not  change.  I  am  a  person  who  studies. 
If  there  is  a  good  case  made  to  change,  then  I  have  changed  a  lot  of 
times  on  things. 

Senator  Riegle.  I  appreciate  that. 

Let  me  cover  two  more  things  quickly  in  the  time  I  have. 

I  happen  not  to  be  an  attorney  myself.  It  is  only  by  the  luck  of  the 
draw  that  I  was  assigned  to  the  Judiciary  Committee  and  only  on  a 
temporary  basis,  but  I  can  understand  why  lawyers  are  here  when  I 
was  trying  to  make  the  differentiation  between  the  two  words  you  used 
earlier :  "endorsement"  and  "recommendation." 

They  are  somewhat  synonymous  in  my  mind,  so  I  got  the  dictionary 
out  and  I  saw  that  to  endorse  is  to  approve  or  sanction  and  to  recom- 
mend is  a  representation  in  favor  of  a  person  or  thing  to  induce 
acceptance  or  favor. 

They  sound  awfully  similar  to  me. 

I  gather  the  distinction  you  are  making  is  that  you  were  in  effect 
saying  that  you  would  not  have  advanced  that  nominee  on  your  own 
initiative,  but  once  he  had  been  advanced,  you  were  prepared  to  offer 
recommendation  in  his  behalf.  Is  that  correct  ? 

Judge  Bell.  That  is  correct. 

Senator  Riegle.  I  also  gather  from  what  you  said  before  that  with 

the  addition  of  hindsight,  knowing  what  you  know  now,  you  probably 

would  not  make  that  recommendation.  Is  that  a  fair  statement  or  not  ? 

Judge  Bell.  As  I  said  this  morning,  this  is  the  hardest  question 

you  could  ask  me. 

Senator  Riegle.  I  understand. 

Judge  Beijl.  You  are  the  third  Senator  who  has  asked  me. 
Senator  Riegle.  It  may  not  be  the  last. 

Judge  Bell.  I  doubt  if  it  will,  but  I  will  keep  trying  to  answer  it 
as  best  I  can. 
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I  did  not  nominate  Judge  Carswell.  I  recommended  him  after  he 
had  been  nominated. 

If  I  knew  all  I  know  now,  I  would  have  to  reconsider  it. 

I  do  not  want  to  say  anything,  though,  that  would  in  any  way  be 
hypothetical  and  harm  someone  7  years  later. 

I  am  in  a  tough  spot  on  this. 

Senator  IIiegle.  Yes;  but  you  are  in  a  tough  spot  in  another  way, 
too. 

I  understand  you  are  on  the  personal  level,  and  I  can  appreciate 
that.  The  other  side  of  this  is  that  you  made  a  representation  very 
strongly  at  that  time  that  in  light  of  what  we  know  since  says  some- 
thing about  your  own  judgment  that  may  not  be  an  accurate  reflection 
of  your  judgment  today. 

I  really  think  you  ought  to  think  about  whether  you  want  to  make 
a  clearer  answer  than  that  while  you  can. 

Judge  Bell.  I  have  decided  that  I  am  not  going  to  repudiate 
Judge  Carswell  in  the  sense  of  what  happened  then.  I  don't  think  it 
would  serve  any  useful  purpose  for  me  to  do  that. 

I  said  what  I  said  then — that  he  would  bring  something  to  the 
Supreme  Court  that  was  needed,  11  years  as  a  trial  judge  and  5  years 
us  a  U.S.  attorney.  That  was  the  thing  that  I  thought  of  that  would 
justify  his  being  put  on  the  Supreme  Court. 

I  did  not  know  all  of  the  things  then  that  have  happened  since. 
If  I  had  known  those,  I  would  have  to  sit  down  and  make  a  judgment. 

Senator  Abourezk  [acting  chairman].  Senator  Riegle,  your  time 
is  up. 

Senator  Sasser? 

Senator  Sasser.  First  of  all,  Judge  Bell,  I  want  to  congratulate 
you  for  being  the  Attorney  General-designate. 

I  note  with  great  interest  that  you  hold  an  honorary  membership 
in  the  Order  of  the  Coif  from  my  old  law  school,  Vanderbilt  Law 
School. 

Frankly,  I  think  today  that  the  questions  which  have  been  asked  of 
you  are  legitimate.  I  think  that  they  are  worthy. 

I  am  sorry  to  sa}^  that  wo  have  seen  too  many  times  the  Office  of  the 
Attorney  General  of  the  United  States  being  used  for  purely  political 
purposes. 

In  response  to  that,  I  think  that  the  members  of  this  committee  are 
today  going  to  great  lengths  to  establisli  that  in  the  next  administra- 
tion the  Attoney  General  is  something  better  and  something  greater 
than  we  have  seen  in  the  past  few  years. 

I  think  we  are  looking  for  an  Attorney  General  who  will  work  tire- 
lessly to  rectify  the  wrongs  and  to  attain  justice  for  every  citizen  of 
this  land. 

I  think,  sir,  that  I  would  be  less  than  candid  if  I  didn't  say  to  you 
that,  as  a  southerner,  you  will  have  the  added  burden  of  showing  that 
we,  too,  are  fair  and  that  we,  too,  believe  in  the  Bill  of  I\ight5  and  the 
constitntional  pi'otortions  whicli  are  guaranteed  to  all  Americans. 

I  am  confident  and  I  hope  deeply  that  if  you  are  confirnied — and  I 
hope  that  you  will  be — that  you  will  bo  able  to  establish  a  distinguished 
record  in  the  Justice  Dopartniont  for  fairness  to  all  Amoricans.  for 
judicial  reform,  and  for  running  an  open  administration. 


50 

Now,  having  said  that,  there  are  a  few  questions  that  I  would  like 
to  ask  you.  Judge  Bell. 

My  first  question  concerns  the  proposal  to  establish  a  commission  to 
screen  appellate  judges  and  to  recommend  appellate  judges  to  the 
President.  Perhaps  you  have  not  had  time  to  think  this  through 
clearly,  but  I  am  interested  in  knowing  how  this  commission  would  be 
constituted  and  what  sort  of  groups  would  be  represented  on  the 
commission. 

Judge  Bell.  I  have  actually  had  that  drawn  as  an  Executive  order 
constituting  such  commissions.  There  would  be  no  more  than  11  mem- 
bers on  any  single  commission.  There  would  be  one  for  each  circuit, 
and  in  two  circuits  there  would  be  two  because  they  are  so  large. 

There  would  be  one  repesentative  from  each  State.  The  extra  mem- 
bers would  be  used  to  get  a  cross-section  representation.  They  would 
be  blacks,  women,  and  so  on,  so  that  in  the  end  every  person  would 
have  an  opportunity  to  be  fairly  considered. 

That  is  the  way  they  would  be  set  up. 

This  would  be  the  first  time,  I  suppose,  that  there  would  be  an 
orderly  way  to  choose  somebody  who  wants  to  be  a  Federal  circuit 
judge.  He  can  apply  and  have  his  name  submitted. 

I  think  the  way  that  Governor  Carter  will  pick  the  names  will  give 
confidence  to  the  entire  public. 

In  that  connection,  I  am  aware  that,  as  a  southerner,  there  is  an 
added  buden  on  me  to  do  things  not  only  in  a  fair  way,  but  in  a  way 
that  they  appear  to  be  fair.  I  am  aware  of  that.  It  is  a  heavy  burden. 

I  intend  to  live  with  it. 

Senator  Sasser.  I  applaud  your  plan  to  broaden  this  commission 
beyond  just  lawyers. 

Judge  Bell.  It  will  probably  be  half  laymen. 

The  one  we  had  in  Georgia,  that  Governor  Carter  had  there,  was 
half  laymen.  I  believe  the  chairman  may  have  been  a  lawyer. 

Let's  use  the  figure  of  11.  There  could  be  five  lawyers  and  five  lay- 
men. The  chairman  could  be  a  lawyer  or  a  layman. 

Everywhere  that  the  laymen  have  been  used  in  these  commissions 
in  tlie  States,  and  it  has  been  tried  in  several  States,  it  has  turned  out 
to  be  a  very  good  thing. 

That  is  the  reason  it  is  probably  a  good  thing  that  Senator  Riegle 
and  Senator  Heinz  are  on  this  committee ;  that  is,  to  bring  some  lay- 
men viewpoints  to  the  affairs  that  you  are  judging. 

Senator  Sasser.  I  do  not  mean  to  diminish  the  role  of  lawyers  in  hav- 
ing a  say-so  as  to  who  our  Federal  judges  should  be,  but  I  do  think 
that  your  plan  of  broadening  the  composition  of  the  commission  is  a 
good  one. 

I  have  sometimes  thought,  during  my  15  years  in  the  active  practice 
of  law,  that  we  lawyers  come  to  the  view  that  we  own  the  courthouses, 
that  we  have  an  interest  in  the  judges,  and  that  no  one  else  should 
participate  in  their  selection. 

I  think  the  concept  and  the  plan  of  having  a  broad-base  commission 
to  have  some  input  in  the  selection  process  is  a  good  one. 

I  have  another  question.  Judge  Bell. 

We  have  heard  over  the  past  few  years  sporadic  accusations  that 
grand  juries  and  occasionally  U.S.  attorneys  have  sought  indictments 
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for  purely  political  reasons.  I  am  paiticulaily  sensitive  to  that  inas- 
much as  we  have  had  those  accusations  made  in  the  State  of  Tennessee. 

I  wonder  wlint  plans  you  might  have  formulated  to  see  that  those 
accusations  could  not  be' made  under  the  new  administration. 

Judge  Bell.  We  are  going  to  have  very  tight  control  in  the  Justice 
Department  over  the  U.S.  attorneys'  offices. 

If  we  find  that  anyone  is  being  charged,  investigated,  or  prosecuted 
for  political  reasons,  we  will  take  immediate  action.  Whoever  is  re- 
sponsible for  it  will  be  discharged  forthwith.  We  will  not  suffer  any 
such  thing  as  that.  That  poisons  the  system  of  justice.  That  poisons 
the  stre<am  of  justice.  We  could  not  have  that. 

Senator  Sasser.  I  would  like  to  pursue  just  a  little  further  the  ques- 
tion of  the  Sibley  Commission. 

Some  of  your  detractors  indicate  that  this  commission  might  have, 
been  used  as  an  instrument  to  encourage  resistance  to  desegregation. 

On  the  other  hand,  some  of  youv  proponents  indicate  that  the  com- 
mission was  used  to  try  to  plow  the  ground  ahead  for  desegregation. 

T  wish  that  you  would  tell  this  committee  today  precisely  what  the 
Sibley  Commission  was  and  what  its  duty  was. 

Judge  Bell.  The  Sibley  Commission  was  designed  for  the  purpose 
of  having  the  people  speak  to  their  elected  representatives. 

The  legislature  wanted  to  close  the  schools.  The  Governor  had  said 
he  would  do  it. 

I  thought  if  the  people  somehow  could  make  their  voices  hoard,  then 
we  could  save  the  schools. 

Mr.  Sibley  had  these  hearings  in  10  districts,  all  of  the  congres- 
sional districts.  We  had  1,800  witnesses  representing  some  250.000 
people.  A  lot  of  them  represented  organizations. 

It  became  clear  from  the  hearings  that  the  people  wanted  to  save 
the  public  schools.  That  message  got  over,  I  think,  to  the  representa- 
tives. By  the  next  session  of  the  legislature,  which  was  in  early  1001, 
the  laws  were  changed  to  the  extent  that  we  could  have  an  orderly 
desegregation  system. 

That  was  a  strange  way  to  go  about  things,  but  when  you  have  great 
social  changes,  vou  have  to  persuade  people  to  do  it. 

Conflfi'ess  had  never  acted.  It  was  only  the  Supreme  Court,  that  had 
said  this.  "NYhen  Congress  finally  jrot  around  to  acting  on  the  public 
accommodations,  the  people  immediately  agreed  to  do  ithat.  There  was 
never  any  hesitancy.  You  have  got  to  have  in  mind  that  Congress  had 
never  acted  all  this  time. 

We  were  there  trying  to  persuade  the  people  to  change  the  customs 
of  centuries.  They  were  able  to  do  it.  However  recalcitrant  it  may  have 
seemed,  tliat  is  the  wav  it  happened. 

In  Georgia  we  think  of  it  as  historical. 

But  I  realize  that  there  are  a  lot  of  other  States  in  the  Union  ami 
that  the  country  is  vast.  That  is  the  wav  we  view  it  there  in  Georgia. 

Senator  Sasskr.  I  have  one  final  question. 

This  is  a  matter.  I  think,  which  is  of  great  concern  to  many  of  us. 
The  matter  is  what  some  of  us  see  as  a  continuing  erosion  of  civil  lib- 
erties of  Americans  in  this  countrv  and  a  continuing  intrusion  of  Gov- 
ernment into  the  private  affairs  of  citizens  of  this  conntn'. 

I  read  with  some  chagi-in  a  few  months  ago  a  SnpnMun  Court  deci- 
sion which  allowed  the  Federal  Government  to  subpena  bank  records 
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of  individuals  without  that  particular  individual  having  knowledge 
of  the  fact  that  the  Government  had  subpenaed  these  records. 

As  I  recall  the  holding,  it  was  that  the  Federal  Government  could 
do  this  on  the  ground  that  the  bank  actually  owned  the  records  and 
that  the  individual  citizen,  or  the  depositor  in  the  bank,  had  no  control 
over  the  records. 

I  wonder  how  you  would  view  this  delicate  balance  between  the 
needs  of  the  Government  on  occasion  to  get  to  these  records  in  criminal 
prosecutions  and  the  civil  rights  of  the  individual  involved? 
I  realize  that  is  a  very  complex  question. 

Judge  Bell.  That's' a  fourtli  amendment  right  involved.  The  ra- 
tionale of  the  Supreme  Court  decision  is  that  you  have  no  expectation 
of  privacy  in  someone  else's  records,  the  bank's. 

That  has  been  changed  to  some  extent  in  the  tax  act  that  was  just 
passed  in  the  last  session  of  Confess. 

They  added  35,000  pieces,  estimated,  to  the  Federal  courts  because 
now  when  you  subpena  the  bank  records,  you  have  to  give  the  tax- 
payer notice  that  you  have  done  so.  The  district  courts  have  been  given 
jurisdiction  over  the  protests  by  the  taxpayers. 

So  this  is  going  to  add  a  lot  of  work  at  the  Justice  Department  and 
also  a  lot  in  the  Federal  courts. 

But  I  am  sure  the  legislation  is  the  result  of  the  great  concern  now 
being  felt  about  the  Government  intruding  into  everyone's  affairs. 

When  I  was  a  young  lawyer,  the  Government  looked  at  bank  records 
as  a  matter  of  course  without  even  issuing  a  subpena.  Issuing  the  sub- 
pena was  an  improvement.  Still  it  is  a  problem. 

Under  this  new  statute,  I  suppose  it  is  not  a  problem  any  longer. 
There  are  a  lot  of  people  who  think  that  statute  should  be  changed 
because  the  impact  on  the  court  system  is  going  to  be  so  great. 
That  is  something  that  the  Senate  will  be  concerned  with. 
But  right  now,  for  the  first  time,  you  can  get  a  hearing  in  the  Fed- 
eral court. 

Senator  Sasser.  I  take  it.  Judge  Bell,  that  you  have  no  objection  to 
increasing  the  workload  on  the  Justice  Department  if  this  were  neces- 
sary to  safeguard  the  right  of  privacy  of  American  citizens  and  to 
safeguard  the  civil  liberties  of  all  American  citizens. 

Judge  Bell.  I  have  no  objection  to  doing  that,  but  I  want  to  look  at 
it  to  see  if  we  can  cut  down  on  the  number  of  cases.  If  there  is  some 
other  way  it  can  be  done  without  adding  35,000  cases  to  the  district 
courts,  that  would  be  better.  That  is  a  huge  increase. 

There  may  be  some  way  that  we  can  accomplish  the  same  thing  with- 
out having  that  many  lawsuits.  I  do  not  know  how  to  do  that  now,  but 
I  will  look  into  it. 

I  know  it  is  a  problem. 

There  are  a  lot  of  other  areas  where  the  Government  intrudes,  as 
you  know. 

Those  of  us  who  believe  strongly  in  the  Bill  of  Eights  resent  Govern- 
ment intrusion, 

I  would  be  on  the  side  of  those  who  would  be  trying  to  maintain 
our  rights  of  privacy  and  all  of  our  rights  under  the  Bill  of  Eights. 
That  would  be  something  that  you  Senators  would  be  addressing 
yourselves  to. 
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I  have  ofton  thought  tliat  maybe  the  Federal  courts  were  the  hi?t 
bastion  of  hope  in  this  area.  Of  course  the  courts  cannot  do  evervthinfr. 

People  will  usually  follow  statutes  once  they  are  enacted  and  the 
people  become  educated  to  them. 

So  maybe  we  can  do  something  through  the  statutory  law. 

Senator  Sasser.  Thank  you. 

I  have  no  further  questions,  Mr.  Chairman. 

Chairman  Easti.axd.  Senator,  Thank  you. 

Senator  DeConcini? 

Senator  DeCoxcixt.  Mr.  Chairman,  members  of  the  Judiciary  Com- 
mittee, thank  you  for  letting  me  impose  and  ask  just  a  few  short 
questions. 

Judge  Bell,  I  am  Senator  DeConcini  from  Arizona. 

I  am  very  concerned  with  the  problems  of  organized  crime  not  only 
throughout  our  State,  but  throughout  the  country. 

I  wonder  if  you  would  tell  the  committee  and  share  with  us  a  few 
of  your  concepts  as  to  what  you  would  do  in  the  Justice  Department  to 
increase  the  eifort  of  the  task  forces  on  organized  crime  within  that 
office? 

Judge  Bell.  That  was  the  basis  of  my  statement  earlier  in  the  day 
that  I  was  planning  on  reorganizing  the  Justice  Department  to  put 
the  deputy  in  charge  of  all  crime  areas  in  the  Department  having  to  do 
with  crime. 

We  want  to  give  much  more  emphasis  to  the  fight  against  organized 
crime,  price  fixing,  and  many  other  things  which  are  more  complex. 

We  are  going  to  have  to  regear  the  Justice  Department  in  that  area. 
We  are  going  to  have  to  improve  the  prosecutorial  forces.  We  are 
probably  going  to  have  to  get  more  accountants  available  who  under- 
stand how  to  prosecute  that  sort  of  case. 

But  once  we  get  somebody  in  as  deputy,  given  my  attitude,  then  we 
will  liave  the  staff  on  that  and  you  will  see  some  improvement. 

I  onc«  saw  a  case  where  a  man  was  prosecuted  throe  or  four  times 
in  the  Federal  court  and  never  served  a  day  in  prison.  It  was  a  white 
collar  crime. 

Wlien  he  finally  got  into  a  State  court,  where  they  had  strong 
prosecutors  and  people  w^ho  understood  accounting,  he  was  convicted 
and  sent  to  the  penitentiary. 

Senator  DeConcini.  Judge  Bell,  do  you  subscribe  to  the  concept  of 
having  prosecutors  direct  investigations  in  organized  crime  or  orga- 
nized narcotics?  Do  you  believe  there  is  a  valid  role  for  the  prosecutor? 
In  your  case  it  would  be  the  district  attorneys  to  be  involved  in  the 
actual  investigation  of  the  criminal  elements  and  activities. 

Judge  Bell.  I  think  so. 

What  happens  now  is  that  the  investigative  forces  make  the  case 
and  take  it  in  to  them.  I  don't  think  you  have  anybody  giving  overall 
direction  to  large  criminal  activities.  I  think  the  prosecutor  and  the 
district  attorney  in  the  case  of  the  Federal  cases  have  to  give  some 
consideration  to  it. 

That  is  how  the  strike  forces  may  have  started.  Nobody  was  giving 
direction  to  this  sort  of  thing. 

Senator  DeConcini.  So  you  are  inclined  to  sub>cril>e  to  the  strike 
force  concept  with  the  prosecutors  directing  the  investigation;  is  tliat 
correct  ? 
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Judge  Bell.  In  some  cases  I  would  use  strike  forces.  I  would  not 
have  a  strike  force  out  looking  for  business  and  have  a  parallel  U.S. 
attorney's  office  set  up  in  a  place. 

That  is  the  trouble  about  the  special  prosecutor.  The  special  prosecu- 
tor would  be  out  looking  for  business. 

You  send  a  strike  force  to  do  something.  You  keep  up  with  them. 
When  they  finish,  you  move  them  somewhere  else. 

That  would  be  my  concept.  That  may  be  rudimentary  because,  after 
all,  I  have  not  been  into  this  area  of  the  Justice  Department.  That  is 
just  what  I  think  should  be  done. 

Senator  DeConcini.  Does  the  same  apply  towards  organized  nar- 
cotics ?  Do  you  feel  that  a  greater  effort  can  be  made  in  that  area  in 
the  Justice  Department  with  coordinating  efforts  of  various  Federal 
agencies  ? 

Judge  Bell.  I  think  so. 

I  don't  want  by  my  answers  to  upset  the  whole  Senate  or  the  Con- 
gress. Somebody  might  think  I  have  radical  views.  I  am  going  to  look 
into  the  matter  of  putting  the  Drug  Enforcement  Agency  into  the 
Justice  Department  where  you  will  have  a  coordinated  investigative 
effort  in  all  of  these  matters. 

Maybe  I  am  wrong  about  that,  but  at  least  I  am  going  to  look  into 
it. 

Senator  DeConcini.  I  think  you  are  right. 
Thank  you  very  much. 

I  would  like  to  ask  one  more  question,  Mr.  Chairman. 
Judge  Bell,  are  you  familiar  with  adult  diversion  in  the  criminal 
justice  system  diverting  first  time  offenders  out  of  the  prosecutorial 
system  through  the  prosecutorial  discretion  similar  to  what  is  known 
sometimes  as  the  Brooklyn  plan?  If  they  subscribe  to  certain  pro- 
cedures, then  the  prosecution  is  dropped? 

Judge  Bell.  I  am  not  generally  familiar  with  that.  I  am  familiar 
with  the  concept  of  first  offender  statutes. 

We  had  one  of  the  first  in  America  in  Georgia.  It  was  the  recom- 
mendation of  the  crime  commission  that  I  headed.  It  was  a  great,  great 
breakthrough  to  take  young  offenders  and  remove  their  conviction 
com])letely  from  the  record  after  a  certain  period  of  time. 
That  would  be  the  same  thing. 

Senator  DeConcini,  You  are  not  opposed  to  considering  a  diversion 
project  within  the  district  attorneys'  offices  ? 
Judge  Bell.  No,  I  am  not  opposed  to  it. 
Senator  DeConcini.  Thank  you,  Mr.  Chairman. 
Chainnan  Eastland.  Gentlemen,  everybody  has  now  had  one  time 
to  question. 

Mr.  Stanley,  president  of  the  American  Bar  Association,  has  to  leave 
town  this  afternoon.  I  would  take  him  next. 

Senator  Abourezk.  ]\Ir.  Chairman,  Judge  Bell  will  be  back,  won't 

he  ?  <=  5 

Chairman  Easti^nd.  Certainly.  He  is  not  going  to  leave  the  room. 
Mr.  Stanley? 

Proceed,  Mr.  Stanley,  and  identify  the  gentlemen  with  you 
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TESTIMONY  OF  JUSTIN  A.  STANLEY,  PRESIDENT,  AMEMCAN  BAR 

ASSOCIATION 

^  1  i-f  ;c  Afr  F-ivlv  who  is  the  executive  director 

^[r.  STAXI.KY.  ^i^»"y  ^^^^^.^^^^'\\^:'J^\' H^h^^^^^^  Evans  from  our 
of  the  American  Bar  Association.  On  m\  ngUt  is  .ml  ^^ 

^^  vt  rt'inmn 'i  am  n.ost  irratef  ul  to  you  for  permitting  me  to  speak 

^'^h-^:;!ea^^'Sl.f  t^y  has  been  authorized  by  the  unanimous 

^^^:i1^":^?oui^fS^v?rf  nil  reports  about  Judp  Bell,  serj^e 
on  the  Fiftli  Circuit  bench  and  about  his  governmental  administrative 

''^^I  have  saidTere^that  these  activities  were  administrative  In  light 
of  the  tcstimonv  that  ho  has  given,  it  seems  to  me  that  they  should  be 
described  as  legal  rather  than  administrative.  ,,    ,    .^  -t 

It  occurred  to  me,  therefore,  that  I  might  be  most  helpful  to  you  if 
I  describe  some  of  the  relationships  which  Judge  Bell  has  had  witli 
our  association  and  then  add  mv  own  ap]:)raisal  of  the  man. 

A  list  of  his  ABA  activities  is  appended  to  my  prepared  comments. 

The  first  significant  contact  Ave  had  with  Judge  Bell  came  in  1061 
at  the  time  President  Kennedy  was  considering  him  for  appointment 
to  the  Court  of  Appeals  for  the  Fifth  Circuit. 

x\s  you  know,  our  Federal  judiciary  committee,  at  the  request  of  the 
Dei^tartment  of  Justice,  reviews  possible  nominees  for  the  Federal 
bench  and  gives  its  report  to  the  Department. 

AVhen  a  nomination  is,  in  fact,  made  by  the  President,  your  com- 
mittee has,  for  the  past  25  years,  requested  our  association's  opinions 
as  to  the  professional  qualifications  of  the  nominee. 

This  i)rocedure  was  followed  in  the  case  of  Judge  Bell. 

Bernard  Segal  was  at  that  time  chairman  of  the  committee  and 
Leon  Jaworski  was  tlie  committee  member  from  tlie  fifth  circuit. 

Altliougli  Judge  Bell  liad  been  in  practice  only  1-1  years,  he  received 
a  well-qualified  rating,  the  second  highest  rating  which  the  committee 
gives  and  one  which  is  seldom  given  to  a  person  with  less  than  15  years 
of  ]U'actice. 

In  19()8,  Judge  Bell  became  active  in  our  judicial  administration  di- 
vision, the  group  composed  largely,  but  not  entirely,  of  judges  which 
works  on  means  of  improving  the  "administration  of  justice  within  the 
judicial  system. 

Since  then,  and  despite  the  heavy  burdens  of  his  judicial  duties,  he 
has  given  generously  of  his  time  'to  work  designed  to  improve  our 
justice  system. 

Judge  Bell's  first  service  in  the  judicial  administration  division  was 
as  a  member  of  the  committee  on  exjiert  test  imony. 
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In  1970,  Juds'e  Bell  began  work  on  our  Commission  on  Standards 
of  Judicial  Administration,  the  civil  counterpart  of  our  standards  of 
criminal  justice. 

That  commission  undertook  a  revision  of  earlier  standards  and  has 
recently  published  new  standards  relating  to  trial  courts  and  relating 
to  court  organization. 

It  has  also  published  a  tentative  draft  of  standards  relating  to  ap- 
pellate courts. 

These  standards  have  had,  and  I  hope  will  continue  to  have,  a  pro- 
found and  beneficial  impact  on  the  operation  of  courts  and  the  im- 
provement of  the  administration  of  justice  throughout  the  Nation. 

Judge  Bell  is  one  of  only  five  commission  members  who  has  served 
on  it  since  its  inception.  His  contribution  to  its  work  has  been  of  a  uni- 
formly high  quality. 

Judge  Bell  was  chosen  by  the  judicial  administration  division  to 
serve  as  its  chairman  in  1975-76.  He  was  an  effective,  highly  respected 
leader. 

In  April  1976,  the  ABA  cosponsored,  with  the  Judicial  Conference 
of  the  United  States  and  the  Conference  of  Chief  Justices,  a  national 
conference  on  the  causes  of  popular  dissatisfaction  with  the  adminis- 
tration of  justice. 

We  often  refer  to  this  conference  as  "Pound  Revisited,"  or  the  Pound 
Conference,  because  it  was  held  on  the  70th  anniversary  of  Dean 
Pound's  remarkable  paper  on  the  same  subject  delivered  in  St.  Paul, 
where  we  met. 

The  conference,  which  was  certainly  inspired  and  led  by  the  Chief 
Justice  of  the  United  States,  brought  together  judges,  academics,  lay- 
men, and  practicing  lawyers  to  put  probing  questions  about  how  our 
system  of  justice  could  be  made  to  work  in  order  effectively  to  serve 
our  Nation  today  and  tomorrow. 

Judge  Bell  was  a  significant  participant  in  that  national  conference, 
particularly  in  the  discussion  of  what  types  of  disputes  might  better 
be  resolved  outside  the  existing  judicial  structure. 

The  Pound  Conference  highlighted  many  problems,  but  it  was  clear 
that  further  work  should  be  done  on  how  to  develop  recommendations 
for  their  effective  solutions  and  for  the  implementation  of  the 
solutions. 

The  ABA  understook  this  job  and  placed  it  in  the  hands  of  a  seven- 
member  task  force,  of  which  Judge  Bell  served  as  chairman. 

Within  a  period  of  3  months,  that  task  force  prepared  thoughtful, 
concise  recommendations  for  future  action  which  are  set  out  in  a  lit- 
tle pamphlet  entitled  "Report  of  Pound  Conference  Followup  Task 
Force." 

I  would  be  pleased  to  make  copies  of  that  report  available  to  the 
committee. 

Out  of  our  working  association  with  Judge  Bell,  we  see  a  man 
emerge  who  is  continuing  to  grow  in  stature  and  who  has  demonstrated 
an  awareness  of,  and  a  need  to  provide  for,  changes  in  our  system  of 
justice  while  retaining,  of  course,  our  fundamental  constitutional 
guarantees. 

I  have  on  several  occasions  explored  personally  with  Judge  Bell 
the  need  for,  and  the  objectives  of,  these  changes,  and  I  am  impressed 
with  him.  He  is,  to  my  mind,  a  person  of  outstanding  capacity,  of 
unquestioned  integrity,  and  of  complete  fairness. 
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Jud<i:e  Boll  is  progressive  and  openniinded.  He  is  tolerant  of  the 
A-iews  of  others.  He  works  well  with  people;  he  listens:  and  he  gets 
thin£rs  done. 

Perhaps  a  quotation  from  the  introduction  to  the  report  of  the 
Pound  task  force  would  be  appropriate. 

Griffin  Bell's  task  force  there  said  : 

It  is  important  to  keep  firmly  in  mind  that  neither  eflBciency  for  the  sake  of 
efficiencv  nor  speed  of  adjudication  for  its  own  sake  are  the  ends  which  underlie 
our  concern  with  the  administration  of  justice  in  this  country.  The  ultimate  goal 
is  to  make  it  possible  for  our  system  to  provide  justice  for  all.  Constitutional 
guarantees  of  human  rights  ring  hollow  if  there  is  no  forum  available  in  fact 
for  their  vindication.  Statutory  rights  become  empty  promises  if  adjudication  is 
too  long  delayed  to  make  them  meaningful  or  the  value  of  a  claim  is  consumed 
by  the  expense  of  asserting  it.  Only  if  our  courts  are  functioning  smoothly  can 
equal  justice  become  a  reality  for  all. 

The  ultimate  goal,  it  is  worth  reiterating,  is  the  fullest  measure  of  justice  for 
all. 

I  have  great  faith  in  Griffin  Bell.  I  think  our  country  would  be  well 
served  if  he  were  to  become  our  Attorney  General. 

Thank  you,  Mr.  Chairman. 

Chairman  Eastland,  The  summary  of  Griffin  Bell's  participation 
in  the  American  Bar  Association,  which  you  have  submitted,  will  be 
made  a  part  of  the  record. 

[The  summary  referred  to  follows.] 

Gbiffin  B.  Bell,  Summary  of  Pabticipation  in  American  Bar  Association 

1949 :  Joined  the  American  Bar  Association. 

1968-70  (1  year)  :  Member,  Committee  on  Expert  Testimony  (Judicial  Admin- 
istration Division). 

1969-74  (5  years)  :  Member,  Executive  Committee  on  Appellate  Judges'  Con- 
ference (Judicial  Administration  Division). 

1970-77  (7  years)  :  Member,  Commission  on  Standards  of  Judicial  Admin- 
istration. 

1971-76  (5  years)  :  Member,  Project  Advisory  Committee  on  Administration 
of  Appellate  Courts  (American  Bar  Foundation). 

1972-74  (2  years)  :  Member,  Special  Committee  on  Jurisdiction  of  State- 
Federal  Courts  (Judicial  Administration  Division). 

197S-75  (2  years)  :  Member,  Committee  on  Advocacy  (Judicial  Administration 
Division). 

1974-75  (1  year)  :  Vice-Chairman,  Appellate  Judges'  Conference  (Judicial 
Administration  Division). 

1974-75  (1  year)  :  Chairman-Elect,  Judicial  Administration  Division. 

1975-76  (1  year)  :  Chairman,  Judicial  Administration  Division. 

1976-77  (1  year)  :  Judicial  Administration  Division  Delegate  to  the  House  of 
Delegates. 

1976- :  Chairman,  Advisory/Liaison  Committee  ("Judicial  Administration 
Division). 

April.  1976:  Commentator,  National  Conference  on  the  Causes  of  Popular 
Dissatisfaction  with  the  Administration  of  Justice. 

1976-77  (1  year)  :  Chairman,  Task  Force  on  Pound  Conference  Follow-Up. 

Chairman  Eastt^nd.  Any  questions  ? 

Senator  Bayh.  Mr.  Chairman,  let  me  say  this : 

Having  not  always  agreed  with  the  conclusions  reached  by  the  bar, 
T  am  imnrossod  with  the  thornuirhncps  of  the  oxperionre  that  you  have 
witji  tlic  nominee.  This  is  not  an  11th  liour  effort  to  find  out  liis  quali- 
fications, but  it  is  based  on  a  long-term  experience. 

Mr.  President,  I  miirht  say  that  my  long-term  experience  working 
with  the  bar  in  legislative  areas  in  which  yon  have  been  one  of  the 
early-day  continued  supporters  of  the  direct  election  of  the  President, 
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a  matter  in  which  I  have  some  significant  interest,  has  led  me  to  be- 
lieve that  when  you  go  at  things  thoroughly,  it  is  done  right. 

Mr.  Stanley.  Thank  you. 

Senator  Heinz.  Mr.  Stanley,  I  thank  you  for  your  testimony. 

]\Iiglit  I  ask  if  you  have  had  a  chance  to  examine  Judge  Bell's  state- 
ment regarding  the  handling  of  his  conflicts  of  interest? 

Mr.  Stanley.  I  have  not. 

Senator  Heinz.  I  think  it  might  be  helpful  to  the  hearing  record 
if  you  could  examine  that  and  tell  us  if  it  meets  the  tost  of  the  Ameri- 
can Bar  Association,  the  minimum  test,  which  I  would  assmne  would 
be  quite  high,  minimum  test  of  avoiding  conflict  of  interest  for  the 
position  of  Attorney  General  of  the  United  States  of  America. 

Mr.  Stanley.  I  would  be  happy  to  examine  it  and  communicate  with 
the  committee. 

Senator  Heinz.  I  appreciate  that.  Thank  you. 

[The  following  letter  was  subsequently  received  by  the  committee.] 

American  Bab  Association', 
Chicago,  III,  January  17, 1977. 
Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary,  U.S.  Senate, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  Tliank  you  for  providing  me  with  the  opportunity  to 
testify  before  the  Judiciary  Committee  last  week  during  your  consideration  of 
Griffin  B.  Bell  to  become  Attorney  General  of  the  United  States. 

At  the  conclusion  of  my  testimony,  Senator  Heinz  asked  me  whether  .Judge 
Bell's  statement  to  the  Judiciary  Committee  on  conflicts  of  interest  was  consistent 
with  the  ethical  guidelines  of  the  American  Bar  Association.  I  informed  Senator 
Heinz  that  I  had  not  seen  Judge  Bell's  statement,  but  that  I  would  review  it  and 
respond  to  the  Committee  in  writing. 

I  have  consulted  with  Lewis  H.  Van  Dusen,  Jr.,  Chairman  of  the  Association's 
Standing  Committee  on  Ethics  and  Professional  Responsibility,  and  with  William 
B.  Spann,  Jr.,  President-Elect  of  the  Association  and  past  chairman  of  the 
Special  Committee  to  Study  Federal  Law  Enforcement  Agencies  (FLEA).  The 
Committee  on  Ethics  and  Professional  Responsibility  is  the  body  within  the 
ABA  that  reviews  ethical  questions  relating  to  our  Code  of  Professional  Re- 
sponsibility. The  FLEA  Committee  was  constituted  to  study  the  question  of 
partisan  iwhtical  influence  on  the  Department  of  Justice  and  the  Internal 
Revenue  Service  of  the  Department  of  the  Treasury. 

Mr.  Van  Dusen  believes  that  Judge  Bell's  statement  is  consistent  with  the 
provisions  of  our  Code  of  Professional  Responsibility  which  caution  attorneys 
against  conflicts  of  interest.  Mr.  Spann  advises  me  that  the  FLEA  Committee 
only  tangentially  addressed  the  question  of  conflicts  of  interest.  To  the  extent 
that  he  did,  he  believes  that  Judge  Bell's  statement  is  consistent  with  the  findings 
and  recommendations  of  the  FLEA  Committee.  I  concur  in  the  conclusions  of 
Mr.  Van  Dusen  and  Mr.  Spann. 

If  I  may  be  of  any  other  assistance  in  your  deliberations,  please  do  not 
hesitate  to  contact  me. 
Cordially, 

Justin  A.  Stanley. 

Chairman  Eastland.  Any  further  questions? 
You  have  made  a  very  fine  witness. 
Judge  Bell. 
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TESTIMONY  OF  GRIFFIN  B.  BELL— Resumed 

Chairman  Eastland.  Senator  IN'Iathias. 
Senator  IMatiiias.  Thank  you,  Mr.  Chairman. 

"VVlien  the  clock  cut  me  off  on  the  first  round  this  morning,  we  were 
talking  about  Judge  Carswell.  We  have  had  some  more  conversation 
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about  him.  I  think  maybe,  as  far  as  I  am  concerned,  we  can  put  him 
aside. 

I  think  that  tlio  distinction  botwoen  "endoi-semenf  and  ''recom- 
mendation"' will  be  merged  in  the  future. 

:  I  assume  tlie  Attorney  General  recommends  to  the  President  the 
nomination  of  a  judg;e  or  a  justice,  but  he  has  to  endorse  him  when 
the  name  comes  down  liei-e. 

Jud^e  Bell.  Senator,  I  expect,  had  I  had  a  dictionary  with  me  in 
Plains,  Ga.,  when  I  was  asked  that  question,  I  may  not  have  gotten 
into  debate  about  the  difference  between  the  two  terms.  I  agree  with 
you. 

Senator  Matiil\s.  The  case  really  comes  down  to  our  concern  over 
the  (juality  of  judges. 

I  was  distressed,  as  Senator  Bavh  has  said  he  was,  over  that  verv 
unhappy  episode.  It  has  since  Ijecome  more  tragic  from  my  personal 
point  of  view  than  it  was  ;it  that  point. 

It  does  seem  to  me  that  a  screening  process — and  yon  have  said  that 
you  will  be  the  "screener" — it  seems  to  me  that  a  screening  process 
ought  to  hold  up  the  submission  of  names  such  as  tlie  case  of  Judge 
Carswell,  who,  even  among  his  peers,  upon  close  examination  did  not 
measure  up. 

After  you  had  excised  all  the  civil  rights  cases — and  given  the 
climate  of  the  time,  given  the  geogi-aphy.  given  all  the  circumstances, 
you  iiught  ha\e  exi^ected  that  his  reversal  rate  on  ci^il  rights  cases 
woukl  be  higher  than  normal  with  a  district  judge  across  the  coun- 
try— but  after  you  had  excised  all  those  cases  from  his  record,  he  still 
had  a  reversal  record  more  than  twice  as  many  reversals  as  the  average 
district  judge. 

That  is  an  unhappy  episode  that  I  think  we  would  all  be  glad  to 
close. 

Xow  Senator  Bayli  also  said  that  we  look  back  to  the  past  only  to 
gain  some  guidance  for  the  future. 

Governor  Vandiver's  administration  Avas  almost  20  years  ago.  That 
is  a  longtime  ago. 

I  think  what  is  important  to  tlie  committee  is  perha])S  not  so  much 
what  happened  then  as  liow  you  view  it  now. 

I  know  it  is  difficult  for  you  to  reconstruct  all  of  this  in  your  mind. 
As  I  recall  your  testimony  this  morning,  you  said  that  Governor 
Vandiver  was  vour  friend  and  that  vou  acted  as  a  lawver,  not  as  a 
[)ublic  official  and  not  in  a  policy  role. 

You  said  that  you  had  advised  the  Governor  the  schools  would  have 
to  be  desegregated  and  that  you  felt  that  you  were  a  force  for 
moderation. 

1  am  wf)ndering  if  it  would  be  possible  to  reconstruct  that  period  a 
little  more  accurately. 

Do  you  have  access  to  any  documents  that  bear  on  your  record 
during  the  Vandiver  yi-ars  regarding  the  problems  of  segregation? 

Judge  Bell.  We  have  copies  of  tiie  i>ills.  all  the  bills. 

We  have  some  correspondence,  but  we  do  not  have  a  complete  file.  I 
have  gone  back  to  see  what  T  can  find.  AVliat  T  have  found  dcH's  not 
help  nie  a  whole  lot.  It  would  not  help  anybody  else  bec;in>.'  it  is  not 
complete. 

AVe  have  thoujrht  of  going  to  the  Archives. to  sec  wlnit  we  could 
locate,  but  we  never  did. 

sj-a-sr. — 77 5 
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All  of  the  bills  are  there. 

We  have  been  to  the  Atlanta  newspapers  and  examined  the  micro- 
film trying  to  find  things.  We  did  find  a  good  bit  that  way. 

Someone  has  looked  through  the  Southern  School  News  and  found 
some  things  there  about  all  these  things,  statements  people  made  and 
whatnot. 

Wliat  I  said  this  morning  is  about  all  that  happened.  There  is  no 
statement,  any  one  that  we  ever  found,  that  I  ever  made.  I  would  have 
been  surprised  had  I  found  a  statement  because  I  was  not  a — it  would 
have  been  unsual  for  a  lawyer  to  speak  when  there  were  political 
leaders. 

I  don't  know  that  I  can  add  a  whole  lot  to  that. 

I  performed  the  role  that  I  was  asked  to  perform  as  a  lawyer.  I 
think  we  did  a  good  thing  in  the  sense  that  we  kept  the  schools  open. 

The  only  thing  that  could  have  been  done  better  than  we  did  it  was 
that  if  we  had  immediately  changed  the  laws  as  soon  as  the  Cooper  v. 
Arendts  came  out  and  said,  "We  will  now  desegregate  on  a  local  option 
basis."  It  was  2  years  before  that  was  done,  but,  nevertheless,  that  is 
better  than  a  lot  of  places  were  able  to  do  it. 

We  thought  we  did  pretty  well,  but  maybe  we  did  not. 

Senator  Mathias.  Were  you  ever  called  upon  or  did  you  ever  give 
the  Governor  any  advice  or  suggest  any  ideas  to  him  as  to  how  he 
might  prevent  or  delay  or  minimize  the  integration  of  the  schools  ? 

Judge  Bell.  I  told  him  that  we  ought  to  change  the  law  from  what 
we  had  where  we  had  to  shut  down  the  whole  district  in  the  event  that 
one  school  was  desegregated  to  go  to  the  Virginia  system  of  closing 
only  the  school  that  was  desegregated. 

That  would  minimize  it  and  save  the  public  schools.  I  did  that;  yes. 

I  do  not  remember  doing  anything  about  the  pupil  placement. 

Every  State  had  some  kind  of  a  pupil  placement.  We  may  have 
already  have  had  one  in  Georgia  at  that  time. 

Going  from  the  district  to  one  school,  I  know  I  did  that.  And  we 
had  the  Sibley  Commission,  too.  That  is  two  things  I  did  for  sure. 

Senator  jNIathl^s.  Those  are  the  only  two  things  you  can  think  of 
which  you  think  would  fall  into  the  category  of  assisting  the  Gover- 
nor's efforts  to  pi'event  or  delay  or  minimize  integration? 

Judge  Bell.  That  is  the  only  thing  T  think  of  that  I  did.  There 
were  a  lot  of  things  done  and  a  lot  of  other  people  working  on  this 
besides  me. 

If  I  served  any  useful  role,  it  was  the  fact  that  the  Governor  had 
some  confidence  in  me  as  a  lawyer,  and  I  think  he  realized  that  he 
had  to  change  his  own  position.  I  think  I  may  have  had  something 
to  do  with  that.  He  was  a  lawyer,  too.  I  just  knew  that  we  had  to 
change. 

I  do  not  claim  I  was  the  only  person  in  Georgia  who  knew  that. 
There  was  a  great  force  of  people.  There  were  none  situated  where 
I  was  situated.  They  believed  what  I  believed.  They  all  wanted  to 
save  the  school  system.  They  were  prepared  to  desegregate  the  schools. 

Senator  Mathias.  Did  yovi  ever  have  occasion  to  publicly  disagree 
with  the  Governor  on  any  of  these  questions  ? 

Judge  Bell.  I  don't  remember  it.  I  don't  think  I  did.  I  would  not 
have  anyway  as  a  lawyer.  I  would  not  have  gotten  into  the  contest 
like  that. 
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Senator  Matiitas.  Govonior  Vandiver  was  obviously  a  great  admirer 
of  yours  in  those  days  and  still  is. 

Judfre  Bki>l.  I  hope  so. 

Senator  Mathias.  Gene  Goldenberg,  who  is  a  staff  writer  for  the 
Soripps-IIoward  papers,  talked  to  him  back  in  December  and  filed  a 
story  on  the  22d  in  which  he  quoted  the  Governor  as  saying : 

Griffin  Bell  was  ono  of  the  finest  people  I  have  ever  known  and  probably 
the  itest  lawyer  I  have  known. 

He  went  on  to  say  that, 

Bell  transformed  the  traditionally  honorary  post  of  chief  of  staff  into  an 
aitivist  post. 

Would  you  think  that  was  a  characterization  of  that  job  as  you 
remember  it  ? 

Judge  Bkll.  I  do  not  know  what  the  political  system  is  like  in  most 
States,  but  in  Georgia,  like  Kentucky,  thev  have  what  thev  call 
Georgia  colonels,  lieutenant  colonels,  on  the  Governors  staff.  They 
send  you  a  certificate  you  can  put  on  your  wall.  The  chief  of  staff'  is 
the  head  lieutenant  colonel.  As  such,  you  are  a  full  colonel.  I  was  and 
I  am.  That  is  what  the  chief  of  staff'  job  is.  It  is  no  function  other  than 
as  an  honorary  sort  of  thing. 

A\'hatever  he  meant  by  that,  I  do  not  know.  You  would  have  to  call 
him  and  ask  him  that. 

Senator  ^Iatiiias.  AVe  understand  that  system. 

In  ^laryland  you  can  get  to  be  an  admiral  of  the  Chesapeake  Bay 
if  you  really  work  at  it. 

Judge  Bki.l.  Somebody  finally  started  the  Georgia  Xavy  so  we 
could  give  out  admiralships,  admiral  certificates.  I  was  not  the 
admiral ;  T  was  just  the  colonel.  [Laughter.] 

I  have  never  seen  the  interview  you  are  reading  from. 

Senator  Matiiias.  I  will  put  it  into  the  record.  I  will  be  glad  to  give 
the  juilge  a  copy  of  it. 

Juilge  ]?i:ll.  I  don't  need  it. 

[The  newsstory  by  Gene  Goldenberg  referred  to  follows.] 

(By  Gene  Goldenberg) 

"Washington,  December  22. — Attorney  General-designate  Griffin  B.  Bell,  while 
serving  as  top  legal  adviser  to  a  segregationist  Georgia  Governor,  played  a  key 
rule  in  thwaiting  Federal  court  orders  to  integrate  Georgia  public  school.^. 

Bell  served  as  chief  of  staff  to  tben-Goornia  Governor  Ernest  S.  Vandiver 
from  tlie  l>eginning  of  Vandiver's  term  in  .T.muary.  10.19,  until  nominated  liy 
President  .John  F.  Kennedy  to  the  0th  circuit  court  of  appeals  in  September, 
lUVA. 

Bell  was  Vandiver's  top  legal  adviser  and  chief  counsel  on  matters  related 
to  court  orders  and  a  heated  school  desegregation  eontniversy  then  raging  in 
Georgia.  When  a  Federal  judge  ordered  two  black  students  admitted  to  the 
University  of  Georgia  in  January,  I'JGl,  Bell  was  instrumental  in  drafting  legis- 
lation that : 

Gave  local  communities  the  option  of  closing  schools  rather  than  integrate. 

Assured   the   rights  of   students   to   refu.se  to  attend  desegregatO'.l  classes. 

Provided  State  graiit>^-in-aid  for  students  who  dropped  out  of  public  schools 
to  attend  private  academies. 

"He  (Bell)  was  very  helpful  to  us,"  Vandiver.  now  a  lawyer  in  hi<s  home- 
town of  Lnvonin.  Ga..  t(dd  Scripps-IIoward  News  Service.  "He  knew  how  to 
get  iM^ojile  t<igetlier  to  try  tf»  sfil\e  tough  iiroblenis." 

^■;lu<livcr.  who  ran  for  Governor  <ii  a  strict  segregalioni-t  iilalform.  cnllofl 
Bell,  "one  of  the  finest  people  I  have  ever  known  and  probubly  tlie  best  biwyer 
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I  have  known."  He  said  Bell  transformed  the  traditionally  "honorary"  post  of 
chief  of  staff  into  an  activist  post. 

••I  know  the  Civil  Rights  groups  will  try  to  make  a  big  thing  out  of  his  as- 
sociation with  me  at  that  time,"  Vaudiver  noted.  "But  you  have  to  remember 
that  I  had  almost  unanimous  support  from  black  voters  when  I  was  elected 
Governor." 

As  criticism  of  Bell  from  Civil  Eights  groups  continued  to  mount,  President- 
elect Jimmy  Carter  said  he  felt  "absolutely  no  doubt  that  I  made  the  right 
choice"  in  selecting  Bell,  a  law  partner  of  Carter  intimate  Charles  Kirbo. 

Richard  Ashworth,  who  was  Vaudiver's  press  secretary  and  now  is  a  top 
official  in  the  Department  of  Agriculture,  said  Bell  provided  Vandiver  with 
"guidance  on  court  decisions  and  resiwnses  to  court  decisions  and  orders."  Ash- 
worth said  Bell  also  was  considered  the  top  aide  to  the  Governor  on  legislative 
matters. 

When  Vandiver  ran  for  Governor  in  1958,  he  was  accused  by  opponents  of 
being  "soft"  on  segregation.  He  responded  by  promising  that  schools  would  never 
he  integrated  in  Georgia  while  he  was  Governor  and  that  Federal  troops  would 
be  defied  if  they  were  sent  into  the  State. 

He  endorsed  Kennedy  in  the  1960  presidential  race  in  which  Bell  served  as 
Kennedy's  Georgia  campaign  chairman.  Vandiver  later  told  reporters  that  he 
had  backed  Kennedy  only  after  receiving  a  pledge  that  he  would  never  send 
Federal  troops  to  Georgia  to  enforce  school  desegregation. 

Upon  his  election  as  Governor,  Vandiver  denounced  the  Supreme  Court's  de- 
segregation decisions  and  announced  :  "The  people  of  Georgia  and  their  new 
Governor  say  to  the  U.S.  Supreme  Court  that  we  fight  this  tyranny  at  every 
crossroads.  We  will  fight  it  wherever  it  raises  its  ugly  head  *  *  *  until  sanity 
is  restored  in  this  land." 

With  Bell's  help,  Vandiver  promptly  proposed  legislation  to  prohibit  the 
levying  of  taxes  to  support  integrated  schools,  to  close  down  integrated  schools 
and  the  black  schools  from  which  students  had  been  transferred  as  part  of  any 
desegregation  move  and  to  enable  the  Governor  to  close  down  any  unit  of  the 
State  University  system  "to  preserve  order."  These  laws  were  quickly  enacted 
by  the  legislature. 

Bell  played  a  crucial  role  in  resolving  the  crisis  which  resulted  when  Federal 
Judge  W.  A.  Bootle  ordered  the  two  blacks  admitted  to  the  University  of  Georgia 
and  then  enjoined  Vandiver  from  cutting  off  the  university's  funds  under  the 
new  State  law. 

Judge  Bootle  gave  the  Governor  and  legislature  a  week  to  make  adjustments 
in  the  State  law  which  prohibited  integration  and  Vandiver  responded  with 
the  legislative  package  giving  local  communities  tiie  option  to  close  rather  than 
integrate  and  providing  State  aid  to  students  who  chose  to  attend  private 
schools — a  practice  later  found  unconstitutional  by  the  Supreme  Court. 

These  new  laws  were  hailed  at  the  time  as  a  "compromise"  to  avoid  a  messy 
confrontation  and  possibly  massive  resistance  to  court  orders  through  the  clos- 
ing of  all  public  schools,  as  had  been  done  in  Virginia.  Bell's  defenders,  including 
Ashworth,  claim  Bell  brought  Vandiver  from  a  position  as  a  steadfast  segrega- 
tionist to  a  position  as  the  first  Geox-gia  Governor  to  call  for  the  removal  of 
State  laws  prohibiting  integration. 

But  Bell's  critics,  including  civil  rights  activists  in  Georgia,  note  that  the 
"compromise"  position  advocated  by  Bell  was  still  clearly  designed  to  continue 
segregation  of  schools. 

In  proposing  the  "remedy"  to  the  legislature,  Vandiver  said  he  remained  op- 
posed to  desegregation  but  that  the  State's  antiintegration  laws  "have  been 
transformed  by  recent  decisions  and  events  from  possible  instruments  of  de- 
fense to  instruments  of  doom  at  the  outset."  He  said  that  without  new  laws 
Georgia's  schools  would  be  "taken  over  and  run"  by  the  Federal  Government. 

Rejecting  resii»tance  to  court  orders,  Vandiver  told  the  legislature :  "Defiance, 
no ;  private  schools  offered  as  a  last  resort,  yes." 

One  civil  rights  lawyer  in  Atlanta  said  Bell's  counsel  to  Vandiver  was  typical 
of  the  positions  Bell  took  on  school  cases  as  a  Federal  judge.  "He  always  looked 
for  the  soft  out,  for  the  compromise,"  said  one  critic. 

Senator  Matiiias.  Richard  Ashworth,  wlio  was  the  press  secretary 
to  Governor  Vandiver,  is  now  an  official  of  the  Department  of  Agri- 
culture. 
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He  characterized  your  services  to  tlie  Governor  as  providing  him 
"guidance  on  court  decisions  and  responses  to  court  decisions  and 
orders." 

"Ashworth  said  Bell  also  was  considered  the  top  aide  to  the  Gov- 
ernor on  legislative  matters." 

This  is  a  little  more  than  a  Chesapeake  Bay  admiral  would  be  to 
the  government  of  Maryland. 

Judge  Bell.  I  don't  think  that  is  so.  I  do  not  recall  ever  being  the 
top  aide.  He  had  his  own  ofiice  staff. 

I  do  not  know  what  Richard  means  by  that,  but  I  cannot  recall 
ever  having  been  a  legislative  aide  of  any  sort. 

Just  for  the  record,  I  would  like  to  say  that  this  time  that  I  was 
a  senior  partner  in  the  King  &  Spalding  firm  in  Atlanta  I  could 
hardly  have  been  working  as  a  legislative  aide. 

I  was  being  provided  to  give  all  of  this  public  service  as  a  lawyer. 
If  I  Vv-as  a  legislative  aide,  I  have  no  recollection  of  it. 

He  did  not  say  what  bill  I  was  aiding,  did  he  ? 

I  do  not  know.  I  do  not  know  about  that. 

If  that  is  important,  that  can  be  developed. 

Senator  Mathias.  Mr.  Chairman,  since  it  has  come  up 

Judge  Bell.  Was  that  in  the  same  Scripps-IIoward  article? 

Senator  Mathtas.  Yes.  It  is  in  the  same  Scripps-Howard  article. 

I  suspect  that  he  was  led  to  that  by  reviewing,  as  you  yourself  said 
you  have  done,  some  of  the  microfilm  from  the  xVtlanta  Constitution 
of  that  period. 

For  instance,  on  November  18,  1958,  the  Atlanta  Constitution 
quoted : 

Governor-eloot  Ynndiver  declnred  Monday  that  his  legal  advisers  are  "nr>t 
evon  con.siderins:"  local  option  but  will  present  new  school  segregation  law  to 
the  January  legislature. 

Skipping  down : 

Vandiver  said  Monday  that  he  and  his  legal  advisers  concede  that  present 
Georgia  laws  are  not  sufficient  to  maintain  segregation  in  the  light  of  recent 
Federal  Court  rulings. 

He  said  he  did  not  know  just  what  changes  would  he  recommended  but 
promised  new  laws  will  be  drawn  by  the  time  the  General  Assembly  meets  in 
January. 

One  of  the  plans  the  Georgia  lawyers  are  studying  is  a  South  Carolina  law 
which  provides  that  if  a  white  school  is  ordered  to  integrate,  only  that  .school 
and  fhe  Xegro  school  from  which  it  is  to  receive  pupils  would  Ite  closed. 

The  attorneys  working  on  new  school  laws  for  Georgia  are  Charles  Block 
of  Macon,  B.  D.  Murphy  of  Fayetteville,  Gritlin  Bell  of  Atlanta,  and  Carter  Pit- 
man of  Dalton. 

It  was  revealed  Sunday  that  the  four  had  just  returned  from  Virginia,  which 
has  already  closed  some  of  its  schools  to  prevent  integregation. 

I  assiune  that  is  what  it  was  based  on. 

[The  news  story  from  the  Atlanta  Constitution  of  Xov.  18,  1058, 
follows.] 

Vandiver  Drafts  School  Bills  With  Xo  Local  Optiox 
legal  aides  sca.n  dixie  for  ideas 

(By  Bruce  Galphin> 

Gov.-elect  Vandiver  declared  Monday  that  his  log.nl  advisers  are  "not  even 
considering"  local  option  but  will  present  new  school  segregation  laws  to  the 
January  legislature. 
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Mayor  Hartsfield  of  Atlanta  and  other  officials  have  called  for  local  optica 
as  the  only  solution  to  Georgia's  integration  problem. 

Under  such  a  program  in  North  Carolina,  local  school  boards  have  the  option 
of  closing  down  or  of  having  at  least  token  integration. 

AUTOMATIC    CLOSING 

Georgia's  laws  call  for  automatic  closing  of  a  school  district  as  soon  as  any 
court  orders  integration  in  even  one  school  of  that  district. 

Vandiver  said  Monday  that  he  and  his  legal  advisers  concede  that  the  present 
Georgia  laws  are  not  sufficient  to  maintain  segregation  in  light  of  recent  federal 
court  rulings. 

He  said  he  did  not  know  just  what  changes  will  be  recommended  but  promised 
new  laws  will  be  drawn  by  the  time  the  General  Assembly  meets  in  January. 

CAROLINA   LAW 

One  of  the  plans  the  Georgia  lawyers  are  studying  is  a  South  Carolina  law 
which  provides  that  if  a  white  school  is  ordered  to  integrate,  only  tiiat  school 
and  the  Negro  school  from  which  it  is  to  receive  pupils  would  be  closed. 

The  attorneys  working  on  new  school  laws  for  Georgia  are  Charles  Bloch  of 
Macon,  B.  D.  Murphy  of  Fayettsville,  Griffin  Bell  of  Atlanta  and  Carter  Pittman 
of  Dalton. 

It  was  revealed  Sundey  that  the  four  had  just  returned  from  Virginia  which 
already  has  closed  some  of  its  schools  to  prevent  integration. 

There  is  considerable  pressure  in  Virginia  now  to  repeal  the  "massive  re- 
sistance" laws  and  replace  them  with  local  option. 

Vandiver's  group  also  plans  to  meet  with  Alabama  Gov.-elect  John  Patterson 
and  Lt.  Gov.-elect  Albert  Boutwell,  author  of  most  of  Alabama's  current  school 
segregation  legislation. 

Gov.  Griffin  sharply  criticized  Hartsfield  last  Saturday  for  trying  to  "throw- 
in  the  towel'  'in  the  segregation  fight.  Vandiver  had  no  direct  comment  on  Harts- 
field's  plan  Monday  other  than  to  say  it  was  not  being  considered. 

Judge  Bell.  Mr.  Halton  Perry,  I  think,  was  one  of  the  lawyers. 
Perhaps  not  Mr.  Pitman,  but  that  is  not  important  here.  They  were 
lawyers. 

The  South  Carolina  reference,  that  was  never  used.  That  is  where 
you  close  the  school  from  whence  the  child  came. 

Senator  IVIathias.  I  don't  want  to  get  ahead  of  the  story. 

There  were,  in  fact,  a  series  of  bills  which  were  introduced  into 
Georgia's  Legislature  with  the  sponsorship  of  the  Vandiver  adminis- 
tration. Is  that  correct  ? 

Judge  Bell.  Right.  Yes,  sir. 

Senator  Mathias.  Did  this  group  of  four  lawyers  recommend  these 
to  the  Governor  ?  Do  you  recall  the  genesis  of  this  legislative  package  ? 

Judge  Bell.  I  am  sure  we  recommended  some  of  them.  I  do  not 
know  if  we  recommended  all  of  them  or  not.  It  has  been  a  long  time 
ago.  We  may  have  recommended  all  of  them. 

As  I  say,  there  were  other  people  working,  too,  on  this.  The  legisla- 
tors themselves  sometimes  come  up  with  an  idea.  [Laughter.] 

Senator  Mathias.  It  has  been  known  to  happen,  yes. 

Judge  Bell.  This  was  a  hot  time  in  Georgia. 

Chairman  Eastland.  Senator,  your  time  has  expired. 

Senator  Mathias.  The  chairman  has  lowered  the  boom  on  me. 

Let's  complete  the  record  up  to  this  point  and  we  will  pick  it  up 
again. 

I  would  offer  the  text  of  these  bills  for  the  record.  I  assume  it  is  the 
same  text  that  Judge  Bell  has  suggested  he  has  copies  of. 

Chairman  Eastland.  So  ordered. 
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Senator  Mattttas.  They  are  Senate  Bill  Xo.  1.  Xo.  2.  Xo.  3,  Xo.  4, 
No.  5,  and  Xo.  G,  which  I  think  might  be  useful  for  the  record. 

[The  printed  material  referred  to.  from  Georfjia  Laws  1059  Ses- 
sion, was  filed  with  the  committee  and  appeare  at  page  743.] 

Chairman  Easti^\xd.  Senator  Kennedy. 

Senator  Kexxf.dy.  Judge  Bell,  Senator  Mathias  has  been  exploring 
that  area  which  I  had  explored  in  earlier  questioning. 

I  think  a  number  of  American  people,  and  certainly  members  of  this 
committee,  view  that  period  as  a  time  when  the  recommendations  that 
were  being  made  to  the  Governor  were  made  in  an  effort  to  subvert  or 
undermine  the  Brawn  decision. 

A  number  of  those  legislative  recommendations  introduced  and 
passed  by  other  legislatures  were  later  struck  down,  obviously,  by  the 
Court. 

I  am  sure  you  understand  that  it  is  the  interest  of  the  committee  to 
find  out  your  own  role  in  the  preparation  of  the  support  of  the  advo- 
cacy of  those  particular  pieces  of  legislation. 

Judge  Bell.  Surely. 

Senator  Kexnedy.  I  think  you  have  responded  that  you  "were  a 
counsel  and  legal  adviser  in  terms  of  the  legalities  as  you  saw  them  at 
that  particular  time  of  these  various  alternatives  to  the  Brcnon 
decision. 

You  felt  that  they  were  warranted  and  iustified  in  that  at  least  they 
were  going  to.  if  enacted,  keep  the  public  school  system  of  Georgia 
open,  while  others  have  viewed  it  as  a  way  to  basically  undermine 
the  fundamental  ruling  of  the  Broirn  decision. 

This  I  think  is  where  there  are  differing  interpretations  as  to  what 
your  views  were  then  and  your  actions  at  the  time. 

If  I  could,  I  would  like  to  discuss  our  current  situation.  I  would  like 
to  get  some  assurances  from  you  with  regard  to  the  various  civil  rights 
acts  which  are  in  the  law  at  the  present  time. 

When  we  are  talking  about  the  various  civil  rights  provisions,  you 
have  indicated  your  reservations  about  the  use  of  busing  as  a  means 
for  desegregation  and  responded,  I  thought  quite  candidly,  to  the 
eaT-lier  questions  ])y  Mr.  Abourezk. 

You  have  expressed  the  belief  that  breaking  up  the  patterns  of 
residential  segregation  is  a  sounder  solution  to  the  problems  of  racial 
discrimination  than  transportation  of  children  out  of  their  neighbor- 
hoods. 

I  would  be  interested  as  to  whether  you  have  given  any  thought  or 
have  any  suggestions  on  how  that  best  could  be  done.  iPerha]:>s  you 
would  care  to  give  us  some  assurance  that  legal  action  will  be  taken 
bv  the  Department  to  secure  modification  of  zoning  and  other  restric- 
tive land-use  laws  where  these  laws  have  had  the  effect  of  preventing 
minority  families  from  securing  housing  outside  the  central  city. 

T  wonder  if  you  would  comment  on  that. 

Judge  Bell.  T  would  enforce  those  laws. 

T  had  thought  when  T  wrote  the  Ornnqe  County,  Fin.,  ftrhoo?  case, 
which  was  basically  a  neighborhood  school  case,  that  the  Open  Hous- 
ing Act  would  finallv  solve  the  school  pro])lem.  Tt  has  not  in  most 
instances.  It  is  a  fertile  field  for  the  Justice  Department  to  operate  in. 
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I  would  do  what  I  could  about  that  because  I  would  certainly  prefer 
to  have  open  housing  than  I  would  to  have  employ  massive  transpor- 
tation of  children. 

Senator  Kennedy.  Would  you  move  in  the  cases  where  there  are  zon- 
ing or  other  restrictive  land  use  laws  which  are  used  to  prevent  mi- 
nority families  ? 

Judge  Bell.  We  would  move  to  strike  those,  yes. 

Senator  Ivennedy.  You  would  move  within  the  Justice  Department 
to  do  that  ? 

Judge  Bell.  Yes. 

Senator  Kennedy.  In  the  area  of  education  you  have  expressed  the 
view  I  mentioned  earlier.  Are  you  prepared  to  oppose  legislative 
efforts  to  limit  the  equitable  discretion  of  courts  in  fashioning  reme- 
dies for  unconstitutional  school  segregation  ? 

We  have  faced  those  efforts  here  in  the  Senate  in  recent  times. 

I  think  it  would  be  very  important  and  useful  to  have  the  support 
of  the  Justice  Department  in  trying  to  defeat  those  efforts  which  are 
directed  toward  reducing  the  authoity  and  the  power  of  the  courts. 

Could  we  rely  on  the  Justice  Department  under  your  leadership  to 
support  us  in  turning  back  those  efforts  which  may  be  made  to  re- 
strict the  authority  of  the  courts  to  reach  equitable  discretion  in  terms 
of  desegregation  or  unconstitutional  school  segregation  ? 

Judge  Bell.  You  can  rely  on  the  fact  that  I  am  not  in  favor  of  re- 
ducing the  equitable  power  of  the  Federal  Courts. 

I  think  that  the  school  desegregation  law  now  is  in  about  as  good 
shape  as  you  can  get  it  in.  If  we  leave  it  alone,  we  can  make  progress 
under  the  law  as  it  exists  now.  We  ought  not  to  interfere  with  the 
power  of  the  Federal  Courts. 

Senator  Kennedy.  In  the  area  of  Federal  programs,  I  am  sure  you 
are  aware  of  title  VI  of  the  Civil  Rights  Act,  which  is  the  section  re- 
quiring all  the  departments  and  agencies  of  the  Federal  Government 
to  assure  nondiscrimination  in  programs  of  Federal  financial 
assistance. 

Do  you  believe  that  the  Department  of  Justice  should  play  an  active 
role  in  assuring  that  Federal  grants  do  not  go  to  subsidize  discrimina- 
tory activities,  wherever  they  may  be  or  whatever  Federal  programs 
those  might  include  ? 

Judge  Bell.  I  do  agree  with  that.  That  is  the  law. 

Senator  Kennedy.  It  has  not  been  very  much  enforced  in  a  number 
of  programs.  I  was  just  interested  in  getting  your  assurance  that  you 
believe,  since  it  is  the  law,  that  it  is  the  responsibility  of  the  Justice 
Department  to  insist  that  that  be  the  case. 

Judge  Bell.  I  do  believe  that. 

There  are  a  lot  of  problems  besides  Federal  grants.  There  are  a  lot 
of  problems  within  the  Federal  Government  itself. 

I  have  been  struck  over  the  years  by  the  vigor  with  which  we  pursue 
the  States ;  sometimes  we  ignore  the  Federal  Government. 
I  would  have  some  interest  in  that,  too. 

Senator  Kennedy.  How  about  the  area  of  contract  compliance  and 

the  lother  existinsf  Federal  programs  that  perhaps  have  not  had  the 

strong  support  of  the  Justice  Department?  We  have  seen  that  both  in 

this  committee  and  other  committees  which  the  members  are  on. 

I  think  having  your  reassurance  in  those  areas  would  be  important. 
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Judjjo  Bell.  You  can  be  assured  that  I  will  carry  out  the  law  and 
■will  not  ignore  any  laws.  If  we  failed  to  carry  out  the  contract  com- 
pliance law,  we  would  be  ignoring  this  law. 

I  will  look  into  that. 

Senator  Kexxedy.  Let  mo  ask  further  if  you  have  taken  a  position 
on  the  equal  rights  amendment.  Do  you  have  a  personal  view  on  the 
ERA? 

Judge  Bell.  I  have  never  taken  any  position  on  it.  I  thought  some- 
body might  ask  me  that  question.  I  have  given  some  thought  to  it. 

I  am  charged  with  being  a  political  appointee,  and  I  am  very  leery 
about  expressing  an  opinion  on  a  political  subject. 
.    From  a  constitutional  law  standpoint,  I  think  the  ERA  would  serve 
to  fill  a  purpose  or  a  lack  in  the  law  which  now  exists. 

Tlic  14th  amendment  with  respect  to  racial  discrimination  puts  on 
one  standard,  but  with  respect  to  sexual  discrimination  another. 

You  cannot  justify  a  law  on  racial  discrimination  unless  you  show 
a  compelling  State  interest,  but  that  is  not  true  with  respect  to  sex. 
The  ERA  would  serve  that  purpose. 

Senator  Kexxedy.  You  would  view  the  14th  amendment  then  to 
ap])ly  ? 

Judge  Bell.  Yes.  T  think  the  ERA  would  apply  the  14th  amend- 
ment to  women's  rights.  I  think  for  that  reason  it  is  needed.  It  would 
probably  be  an  orderly  way  to  work  out. 

I  always  think  about  the  trouble  we  got  into  with  the  schools 

Senator  Kex'xedy.  Before  leaving  that  point,  irrespective  of  the 
ERA,  do  you  also  feel  that  the  14th  amendment  docs  apply  to  dis- 
crimination against  women,  also? 

Judge  Bell.  My  view  is  that  it  does  not  now  apply  but  it  should. 

Senator  KEX'xi:nv.  That  would  be  something  you  would  be  inter- 
ested in — in  seeing  that  it  did  ? 

Judge  Bell.  Yes. 

"U>  are  restricted,  I  believe,  generally  in  the  courts  to  racial  dis- 
cT-imination.  and  it  is  going  to  have  to  be  moved  to  sex  discriuiination 
also. 

Senator  Kexx'edy.  ^Sfoving  on,  and  as  you  can  see  the  time  moves 
very  ouickly  with  us  and  I  hope  to  get  back  to  some  of  these  areas 
my^;elf.  but  T  want  to  (rot  through  them. 

You  resDonded  in  the  area  of  wiretap  legislation.  "We  have  talked 
ouiselves  about  that.  Do  T  understand  you  will  wovk  with  the  menibers 
of  this  committee  and  tlie  Intelligence  Connnittee  and  the  others  to 
ivy  to  achieve  legislation  which  will  nrovide  resti'ictions  in  tet-ms  of 
the  wiiet?u)  legislation;  is  that  correct? 

Judge  Bktx.  That  is  correct. 

Senator  TvExx'Env.  At  this  time  T  know  you  have  not  studied  the 
detail*^  of  the  lejjislntion  which  went  in  as  S.  r>197,  but  do  yo)i  find 
t])at  that  '"an  bo  a  basi-  for  progress? 

Jndo-e  Bell.  T  do. 

T  miffht  say  it  would  make  the  worlc  of  the  Attorney  General  a  lot 
ea -;'('?•.  too. 

Senator  KK.NXF.r)Y.  T  nfn-oo. 

In  the  area  of  the  recodification  of  tho  rriminal  Code.  T  hnve  looked 
over  tlie  nnestions  that  Senator  >r('r'l«'11an  has  asked  von,  bnt  T  would 
like  to  ha\"<>  youi'  connnents  now  about  the  iTnitorfance  (^f  the  ivcodi- 
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fication  of  the  Cnminal  Code.  That  is  an  extremely  controversial  sub- 
ject, but  it  is  one  which  I  think  is  long  overdue. 

It  would  be  interesting  if  you  would  make  a  comment  on  that  at 
this  time,  as  to  the  importance  of  the  recodification  of  the  Criminal 
Code. 

Judge  Bell.  I  will  tell  you  the  same  thing  I  told  Senator  McClellan 
and  Congressman  Rodino. 

I  favor  recodification  of  the  criminal  laws. 

S.  1  has  been  around  a  long  time  and  most  everybody  has  had  a 
chance  to  study  it.  I  think  it  is  time  for  it  to  move. 

Senator  Kennedy.  We  don't  have  to  move  S.  1  itself  necessarily. 

Judge  Bell.  With  some  things  taken  out,  I  think  it  will  work  out. 

Generally,  on  recodification  the  answer  is,  "Yes." 

Senator  Kennedy.  Fine. 

Senator  Mathias.  Will  the  Senator  yield  ? 

Senator  Kennedy.  Yes. 

Senator  JMathl^s.  S.  1  in  1977.  I  would  like  to  advise  the  members 
of  the  committee,  is  a  splendid  bill  to  provide  employment  for  unem- 
ployed Americans.  It  is  a  job  bill.  It  is  my  bill,  and  I  hope  you  will 
all  cosponsor  it,  work  for  it,  and  get  it  enacted,  and  the  Attorney  Gen- 
eral advise  the  President  to  sign  it. 

Senator  Kennedy.  Good  luck  in  trying  to  educate  all  the  American 
people  and  the  ACLU  about  that. 

[Laughter.  ] 

Senator  Kennedy.  There  are  a  number  of  investigations  currently 
taking  place  in  the  Internal  Criminal  Division.  They  are  investigahng 
the  CIA  mail  openings,  surveillance  of  domestic  groups  by  the  FBI, 
the  role  of  the  South  Korean  Government  in  influencing  high  Govern- 
ment officials. 

Can  you  indicate  your  view  now  whether  those  prosecutions  ought 
to  be  carried  forward  vigorously  ?  Do  vou  have  any  reason,  if  you  are 
approved,  that  those  investigations  will  not  be  carried  forward  ? 

Judge  Bell.  None.  They  will  be  carried  forward  with  vigor. 

Senator  Kennedy.  In  the  area  of  the  Law  Enforcement  Assistance 
Act,  we  have  new  legislation  that  was  passed  last  year.  Is  there  any- 
thing that  you  can  tell  us  nbout  your  own  view  about  the  formation 
and  the  structure  of  the  LEAA  program?  Do  you  support  it  now 
generally,  or  what  can  you  tell  us  about  vour  views? 

Judge  Bell.  I  support  it  generally,  but  I  want  to  make  a  very  care- 
ful stndv  of  the  programs,  what  they  have  been  spending  the  money 
on  and  what  theA^  want  to  spend  it  on  in  the  future. 

I  loiow  a  good  deal  about  this  area.  Sometimes  vou  know  by  look- 
ing that  something  is  a  ^ood  program  or  not  a  good  program  and  you 
do  not  nepd  so  many  studies. 

I  intend  to  put  somebodv  in  there  that  could  do  that.  I  will  be  tak- 
ing a  careful  look  at  the  LEAA. 

That  is  the  best  answer  I  could  give. 

Senator  Kennedy.  One  of  the  important  areas  of  responsibility  of 
this  committee  is  in  the  area  of  antitrust. 

I  am  just  wondering  what  you  could  tell  us  about  your  views  about 
the  role  of  large  economic  concentrations  of  power?  How  important 
do  you  think  it  is  that  you  have  a  strong  Antitrust  Division  ?  Whether 
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you  have,  at  this  time,  any  ideas  about  other  legislation  that  ought 
to  be  fashioned  or  what  concerns  do  you  have  in  the  areas? 

We  talked  informally  about  price  fixing  and  the  importance  of 
vigorous  prosecution  in  our  earlier  visit. 

I  would  like,  if  we  could  for  a  moment,  to  get  into  the  larger  view 
of  the  importance  that  you  put  on  a  strong  antitrust  policy. 

Could  you  give  us  your  views  ? 

Judge  Bell.  In  addition  to  the  price  fixing,  which  we  discussed, 
which  I  think  ought  to  be  enforced  vigorously,  the  free  enterprise  sys- 
tem generates  monopolies  sometimes. 

You  have  to  constantly  study  monopolization  with  the  idea  of  re- 
ducing it  in  case  it  is  harmful  to  the  public  and  to  free  market  concepts. 

Also  I  think  you  have  to  pay  careful  attention  to  predatory  prac- 
tices where  one  company  is  putting  another  one  out  of  business  by 
predatory  practices. 

Tlie  last  tiling,  I  think,  is  that  we  have  to  establish  these  antitrust 
sections  in  the  State  attorneys  general  offices.  Under  the  recent  legisla- 
tion, there  is  $10  million  available  to  get  that  done. 

Once  you  start  a  system  in  the  States  where  the  attorneys  general 
of  the  States  can  file  suits,  you  will  get  a  good  deal  of  extra  enforce- 
ment over  what  we  have  now. 

Senator  Kexxedy.  Have  you  formed  any  view  about  divestiture, 
either  horizontal  or  vertical,  of  the  major  oil  companies? 

Judge  Bell.  No  ;  but  that  would  be  to  firet  determine  the  monopoly 
question  and  that  is  part  of  the  remedy  which  you  ought  to  do  about 
divesting  the  oil  interest. 

I  have  noticed  those  bills  and  also  noticed  that  the  oil  industry  would 
like  to  get  rid  of  the  marketing,  so  that  would  make  me  wonder  about 
that  approach. 

I  have  not  studied  it  enough,  really,  to  say  for  sure  what  ought  to 
be  done  about  any  of  those  things. 

Senator  KEN>rEDY.  Let  me  ask,  again  in  the  area  of  the  criminal 
codification,  your  position  on  the  death  penalty? 

Judge  Bell.  I  have  taken  the  same  position  as  Governor  Carter 
does.  The  death  penalty  is  warranted  in  some  cases. 

I  have  not  got  it  worked  out  in  my  mind  as  to  what  cases.  It  would 
be  sparingly  used. 

I  think  we  have  been  guilty  of  abusing  the  death  penalty  in  the  past. 
It  has  to  be  carefully  used.  I  do  favor  the  death  penalty  in  some  cases. 

I  can  think  of  some  cases  where  you  might  murder  a  prison  guard, 
for  example,  or  an  airplane  hijacking  where  some  harm  comes  from 
it.  I  do  not  know.  I  have  not  got  that  in  my  mind. 

I  suppose  that  that  will  be  a  policy  matter  maybe  between  the  Con- 
gress and  the  President. 

Senator  Kexxedy.  I  was  interested  in  your  personal  view. 

Judge  Bell.  My  personal  view  is  that  we  have  been  guilty  of  over- 
using the  death  penalty  in  the  past,  but  I  would  not  want  to  knock  it 
out  altogether  without  some  careful  study. 

Chairinnn  Eastlaxd,  Senator  Heinz? 

Senator  ITeixz.  Judge  Bell.  T  Mould  like  to  wrap  un  on  the  subject 
wo  got  into  earlier  regarding  ronflicts  of  interest  and  depoliticaliza- 
tion  of  the  Justice  Department. 
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Before  time  ran  out,  I  wanted  to  ask  you  tliis:  I  wanted  to  know 
whether  you  would  be  willino;  to  agree  not  to  take  any  role  whatsoever 
in  the  elections  of  1978  or  1980. 

Have  you  given  any  thought  as  to  whether  you  would  be  willing  to 
be  a  political  dropout  in  these  two  elections  ? 

Judge  Bell.  If  I  am  Attomey  General,  then  I  would  certainly  not 
take  a  role.  But  if  you  are  asking  me 

Mr.  Heinz.  That  is  the  intent  of  the  question.  It  was  assuming  that 
you  would  be  Attorney  General. 

Judge  Bell.  Are  you  asking  me  if  I  would  take  a  role  if  I  am  not 
Attorney  General? 

Mr.  Heinz.  No  ;  if  you  are. 

Judge  Bell.  No,  I  would  not ;  but  I  doubt  if  I  would  if  I  were  not 
Attorney  General. 

I  would  try  to  honor  the  Office  of  Attorney  General. 

Once  you  clo  it,  even  if  I  were  not  Attorney  General,  in  view  of  what 
has  happened  in  the  past,  I  would  not  be  active. 

Mr.  Heinz.  Were  you  to  leave,  would  you  take  a  role  in  the  cam- 
paign ?  I  understand  that  your  answer  to  that  is  no. 

Judge  Bell.  That  is  correct. 

Senator  Heinz.  Talking  about  law  enforcement  priorities,  Senator 
Kennedy's  questions  about  antitrust,  you  mentioned  that  antitrust  law 
enforcement  was  something  that  you  would  pursue.  You  discussed  a 
little  bit  of  your  philosopliy  about  the  social  utility  of  monopolies. 

I  was  a  little  unclear  as  to  what  your  tests  would  be  regarding  when 
to  seek  to  initiate  antitrust  action  under  Sherman  or  Clayton. 

Judge  Bell.  You  do  not  know  because  you  are  not  a  lawyer,  but  I 
have  been  an  antitrust  lawyer. 

It  is  very  difficult  to  grasp  Avhen  something  monopolizes  or  tends  to 
monopolize.  Some  things  are  very  clear,  but  sometimes  it  is  borderline. 

The  case  going  on  now  of  the  Telephone  Co.,  I  guess,  v/here  it  is 
urged  that  they  ought  to  divest  themselves  of  Western  Electric,  for 
example,  that  is  the  sort  of  tiling  that  you  can  make  a  case  for  by  show- 
ing that  it  keeps  other  people  out  of  the  market.  Once  you  keep  people 
out  of  the  market,  then  the  consumer  suifers  because  you  do  not  get  as 
good  a  product  at  a  lower  price. 

I  do  not  know  that  I  can  answer  your  question. 

INIr.  Heinz.  Let's  distinguish  between  regulated  monopolies,  in  which 
case  I  would  think  A.T.  &  T.  would  certainly  fall  for  the  most  part 
under  that. 

Judge  Bell.  That  is  a  regulated  monopoly. 

Senator  Heinz.  Let's  talk  about  nonregulated  market  systems. 

I  have  had  quite  an  interest  in  this.  We  have  formed  a  task  force 
on  the  House  side,  where  I  came  from  this  year,  to  improve  antitrust 
law  enforcement  and  to  improve  the  manning,  and  to  improve  the 
ability  of  any  law  enforcement  in  that  area  to  be  more  credible,  which 
was  done  in  part  by  the  passage  of  the  Antitrust  Procedures  Act,  which 
I  think  was  mentioned  earlier. 

I  am  just  curious  with  respect  to  nonregulated  market  systems 
whether  you  have  any  tests  that  you  think  trigger  an  antitrust 
investigation. 

Judge  Bell.  I  do  not.  I  do  not  have  a  test. 


71 

The  rule  of  reason  is  the  test  that  the  courts  have  fashioned  over  the 

years. 

Yoii  have  to  take  each  case  and  aspess  it  and  decide  Avhat  to  do  about 
it.  I  cannot  give  vou  a  mechanical  formula. 

Some  people  think  that  all  conglomerates  ought  to  be  broken  down. 
You  have  to  look  at  the  conglomerate  and  see. 

Senator  Heinz.  Along  similar  lines,  I  think  one  of  the  prmciples 
that  we  all  believe  in  is  one  of  competition,  particularly  as  it  protects 
the  consumer  in  giving  the  consumer  the  oest  possible  freedom  of 
choice  and  hopefully  the  lowest  price. 

As  you  know,  Congress  has  had  before  it,  for  at  least  2  years,  a 
proposal  to  create  a  Consumer  Protection  Agency. 

AMiat  is  your  feeling  about  a  Consumer  Protection  Agency  ? 

Judge  Bell.  Consumers  are  being  protected  in  other  ways.  We  may 
need  a  Consumer  Protection  Agency,  but  we  have  to  be  careful  that 
we  do  not  get  too  many  overlaps  in  the  Government. 

For  example,  the  "Federal  Trade  Commission  is  engaged  in  anti- 
trust endeavors  and  the  Justice  Department  is  doing  the  same.  Some 
of  the  activities  overlap. 

If  we  are  going  to  have  a  Consumer  Protection  Agency,  we  might 
have  a  third  antitrust  division.  We  would  have  three  then. 

So  I  think  there  needs  to  be  some  study  in  this  field  to  see  who  is 
going  to  be  the  chief  antitrust  enforcer. 

That  is  all  I  can  say  about  that  without  knowing  the  details  of  the 
legislation. 

Senator  Heix^.  I  would  like  to  move  on  to  another  area  which  has 
to  do  with  civil  liberties  and  the  protection  of  privacy. 

You  have  discussed  this  at  considerable  extent  to  this  point. 

I  think  you  are  going  to  be  confronted  with  this :  Whether  you  will 
pi-osecute  within  the  Justice  Department  perhaps  membei-s  of  the  FBI. 
It  is  going  to  be  a  very  difficult  decision.  I  imagine,  because  on  the  one 
hand  you  have  a  responsibility  for  making  your  standards  credible, 
which  you  can  only  do  through  enforcement. 

I  am  wondering:  Do  you  intend  to  prosecute  within  the  law  enforce- 
ment branch  of  the  U.S.  Government  any  wrongdoing,  such  as  "black 
bag"  jobs? 

Judge  Bell.  If  the  prosecution  is  warranted,  I  do. 

I  have  not  studied  those  cases.  I  know  they  are  pending.  There  are 
some  other  cases  pending,  too. 

It  seems  to  me  that  several  of  these  time  boml^s  are  lying  around 
that  I  will  have  to  face.  I  would  want  to  study  those.  I  would  not  want 
to  prejudge. 

Senator  Heinz.  One  of  the  last  questions  I  have  is  this:  Have  you 
had  a  chance  to  concern  yourself  with  some  of  the  pressures  which  are 
l)la('ed  on  business  firms  and  citizens  in  this  country  involving  the  Aral) 
lx)ycotti^  Have  you  given  some  thought  to  Avhat  kinds  of  policies  you 
Avoiild  pursue  in  this  area? 

Judge  Bell.  I  have  not.  No  one  has  told  me  that  that  was  a  responsi- 
bility of  the  Justice  Department. 

If  it  is,  then  I  need  to  start  studying  it. 

Senator  Heinz.  When  (piestions  of  infringement  on  people's  civil 
liberties  and  rights  are  involved,  as  sometimes  is  compliance  with 


72 


demands  by  an  Arab  government,  it  would  seem  to  me  that  the  Justice 
Department  might  well  be  involved.  Would  that  not  be  a  likelihood  ? 

Judge  Bell.  I  don't  know  what  I  could  do  with  an  Arab  government. 

Senator  Heinz.  In  the  event  an  American  business  j5rm  discrimi- 
nates in  this  country,  I  would  think  that  you  would  have  a 
responsibility. 

Judge  Bell.  I  see.  Yes,  I  think  so.  I  see  what  you  are  getting  at. 

Senator  Heinz.  From  my  point  of  view,  there  is  a  very  serious 
responsibility  there.  If  you  have  not  thought  about  it,  I  hope  you  will 
because  I  do  think  it  is  a  very  solemn  obligation  that  you  would  have 
in  that  regard. 

Judge  Bell.  I  see  what  you  mean.  I  had  not  thought  of  it,  but  I 
will. 

Senator  Heinz.  Thank  you,  Mr.  Chairman. 

Chairman  Eastland.  Senator  Bayh  ? 

Senator  Bayh.  Judge  Bell,  I  feel  that  you  might  feel  as  if  you  have 
been  put  upon  as  a  result  of  some  of  us  having  the  emphasis  that  we 
have  put  on  the  Carswell  thing.  I  want  to  move  away  from  that  after 
this  word  of  explanation. 

I  hope  that  we  can  separate  this  from  Mr.  Carswell  himself. 

The  reason  some  of  us  are  concerned  about  that  is  that  if  we  look 
back  over  all  of  the  unfortunate  acts  of  the  past  8  years,  the  last  admin- 
istration, the  Carswell  nomination  and  the  way  it  was  supported  was 
the  one  fact  which  symbolizes  the  Nixon  administration's  total  lack 
of  sensitivity  to  the  problems  of  discrimination  and  racism.  It  is  an 
example  of  planned  mediocrity  unparalleled. 

I  think  President  Carter  is  dedicated  to  excellence.  I  assume  from 
everything  that  I  have  heard  about  you  that  you  are,  too.  For  that 
reason  we  want  to  make  very  clear  where  j^ou,  as  the  chief  law  enforce- 
ment agent  in  this  country,  are  going  to  be  on  this  particular  thing. 

I  understand  and  I  think  it  is  to  your  credit  that  the  personal  rela- 
tionships that  you  have  had  with  Judge  Carswell,  both  in  school  and 
as  a  friend,  and  more  recently  the  unfortunate  experiences  that  he  has 
had,  would  cause  you  to  feel  like  you  don't  want  to  kick  a  man  who  is 
down.  That  is  really  not  what  we  are  asking  you  to  do. 

Let  me  try  to  just  rephrase  this  in  a  non-Carswell  way.  Because  of 
the  activist  role  as  Attorney  General  you  are  going  to  have  as  far  as 
recommending  appointments — struggled  v/ith  this  over  lunch  to  see 
how  it  could  be  done  without  intertwining  the  two — will  you  seek  to 
achieve  the  appointment  to  Federal  ]30sts  at  all  levels  individuals  who 
display  sensitivity  to  the  problems  of  discrimination,  those  who  under- 
stand the  need  and  the  importance  of  avoiding  discrimination  in  fact 
and  also  discrimination  in  appearance  ? 

Judge  Bell.  I  will.  As  I  said  earlier,  I  intend  to  let  the  national 
bar  association  know  and  counsel  on  who  is  up  for  appointment  just 
to  be  certain  that  there  is  no  racism  in  any  appointments. 

I  am  going  to  take  an  extra  safeguard,  plus  the  fact  that  m'c  are 
going  to  have  these  commissions,  which  is  another  safeguard,  but  I 
will  do  that. 

Let  me  say  this :  I  do  not  feel  put  upon  by  these  questions.  I  am  glad 
we  are  having  a  full  hearing. 

The  Office  of  Attorney  General  is  an  important  office.  I  think  it  is 
in  the  public  interest  to  be  thoroughly  examined,  as  I  am  being 
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oxaminod.  T  am  frlad.  T  liope  T  do  not  pWo  tho  imprpcsion  tliat  I  ol)joct 
to  tliis  in  any  way.  I  tliink  it  is  in  tlie  public  interest  for  everybody 
to  examine  me  fully  because  when  I  ^et  to  the  Justice  Department,  if 
T  iret  there,  T  want  to  be  an  Attorney  General  who  is  trusted  by  the 
people  and  who  is  open. 

So  do  not  hesitate  at  all  on  any  question  that  you  think  ought  to  be 
asked. 

Senator  Ba^hi.  I  fear  that  we  have  not  been  hesitating.  I  appreciate 
vonr  undorstandin<r. 

In  reaching  this  determination  on  whether  the  nominee  has  the 
sufficient  sensitivity  to  the  problems  of  equal  opportunity  and  discrimi- 
nation and  racism,  would  you  consider  racial  statements  that  may  have 
been  made  in  the  past,  standards  of  personal  conduct,  and  examples 
such  as  the  involvement  in  schemes  to  avoid  legal  standards  of 
discrimination  { 

"Would  you  consider  in  the  case  of  a  sitting  judge  their  opinions  and 
records  in  those  cases  involving  the  issues  of  discrimination  and  equal 
opportunity? 

Judge  Bell.  I  would. 

In  tliose  first  instances  you  were  talking  about,  they  would  create  a 
])resumi)tion  that  the  person  miglit  not  be  satisfactory,  which  presump- 
tion would  have  to  be  overcome  in  some  way. 

Senator  Bayii.  Fine. 

Let  me  move  on  to  a  little  different  area  of  discrimination  in  equal 
opj)ortunity. 

I  appreciate  the  fact  that  you  did  endorse  the  equal  rights  amend- 
ment and  that  you  say  that  you  think  the  14th  amendment  should  cover 
that,  but  you  are  absolutely  accurate  that  it  doesn't. 

The  court  still  has  not  considered  women  as  persons  for  some  rea- 
son or  other. 

I  assume  that  you  would  feel  personally,  and  as  Attorney  General, 
and  the  moral  influence  you  liave  in  that  office,  that  you  v.-ould  ad- 
vocate making  a  suspect  classification  just  the  same  as  race? 

Judge  Bell.  Right.  Correct. 

Senator  Bayh.  We  have  discussed  merit  selection,  I  think  all  of  us 
are  after  better  judg(>s.  a  judiciary  that  would  be  inunune  from  some 
of  the  temptations  evident  in  the  body  i)olitic. 

I  want  to  point  out  to  you  that  there  is  almost  an  inherent  conflict 
between  panels  that  make  a  decision  on  the  basis  of  what  they  de- 
scribe as  merit  and  an  effort  or  policy  toward  affirmative  action  to  try 
to  bring  into  the  judicial  system  citizens  who  have  been  discriniinati'd 
against  in  the  past. 

For  example,  the  LEAA  conducted  a  survey  last  summer  and  found 
that  altliougli  4G  percent  of  their  staff  in  LEAA  wore  v.omen,  there 
Avere  none  at  the  executive  level,  none  in  grades  1(>  to  IS,  and  only  11 
percent  among  GS-13. 

To  go  furtiier,  to  give  you  a  picture  of  the  concern-  that  at  least 
some  of  us  have,  at  piesent  there  are  07  circuit  judges.  Two  are  bhuk 
and  one  is  a  woman. 

There  are  398  district  court  judges.  Seventeen  are  black  and  four 
are  women.  Thei-e  are  three  women  serving  in  senior  status,  but  there 
is  no  woman  on  the  Supreme  Coui't. 
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Right  now  is  there  no  woman  lawyer  in  the  whole  United  States  of 
America  who  is  sufficiently  qualified  to  be  appointed  as  a  U.S.  attor- 
ney servicing  the  clientele  of  230  million  Americans  ? 

What  I  would  like  to  hear  from  you  is  the  feeling  that  you  have 
that  at  the  same  time  we  are  going  to  try  to  get  better  qualified  judges 
and  U.S.  attorneys,  we  are  also  going  to  have  an  Attorney  General 
who  is  going  to  see  that  the  entire  system  of  justice  of  this  country  is 
going  to  treat  everybody  equal  as  far  as  access  to  it  on  the  Bench 
and  in  the  courtrooms. 

Judge  Bell.  I  have  interviewed  many  people  in  the  past  3  weeks. 
I  plan  to  have  representative  people  in  the  Justice  Department.  There 
will  be  blacks.  There  will  be  women.  There  will  be  Mexican  Amer- 
icans, Hispanics.  I  am  searching  for  an  Indian  lawyer. 

I  am  operating  on  a  standard  of  excellence.  I  am  happy  to  say  that 
I  have  not  yet  had  to  depart  from  any  standard  of  excellence.  The 
people  I  have  will  be  excellent  people. 

I  think  it  denigrates  groups  to  say  that  you  have  to  lower  the 
standards  if  it  is,  in  fact,  not  so. 

I  have  not  found  that  to  be  true  yet. 

I  think  we  will  have  black  judges.  We  will  have  women  judges. 
We  will  have  Mexican  American  judges. 

We  do  have  two  Mexican  American  judges  now,  I  think. 

I  do  not  think  we  will  have  any  problem.  I  think  it  is  a  matter  of 
attitude. 

I  have  come  from  a  section  of  the  country  where  we  have  learned 
to  share  powers.  I  think  it  will  be  good  for  America  to  have  that  sort 
of  attitude  in  the  Justice  Department. 

I  think  3^ou  will  be  pleased  at  how  we  are  willing  to  do  that.  We 
will  take  action  to  see  that  that  is  done. 

Senator  Bayii.  I  am  glad  to  hear  you  say  that  because  I  feel  very 
strongly  about  it. 

That  is  not  tliat  I  suggest  you  go  out  here  and  hire  women  just 
because  they  are  women  or  blacks  just  because  they  are  blacks,  but 
certainly  in  the  whole  pool  from  which  ones  chooses  j^eople  to  work 
in  our  system  of  justice  there  has  to  be  more  in  these  categories  than 
have  presently  been  accepted. 

I  appreciate  that. 

Let  me  turn  to  another  function  that  has  only  been  touched  on 
briefly  here. 

Mr.  Chairman,  I  will  try  to  move  along. 

One  of  the  functional  responsibiliticvS  you  are  going  to  have  in  ad- 
ministering the  system  of  justice  in  this  country  is  going  to  be  a 
very  critical  one  of  how  we  can  use  the  forces  of  our  whole  system 
of  justice  to  deal  with  the  increasing  problem  of  crime. 

People,  as  you  know  very  well,  are  very  disturbed  about  this.  How 
can  we  more  effectively  deal  with  it? 

I  must  say,  Judge,  I  was  sort  of  making  some  notes  here  and  I 
didn't  hear  the  total  response  about  recodification  to  Senator  Kennedy. 
Did  you  say  you  favored  recodification  but  did  not  necessarily  asso- 
ciate yourself  with  all  of  the  ingredients  ocntained  in  S.  1  ? 

Judge  Bell.  I  didn't  say  the  latter.  I  said  the  former. 

I  favor  recodification. 
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There  seonis  to  be  some  controversy  amonor  the  Congress  over  some 
items  in  what  used  to  be  S.  1,  the  old  S.  1.  I  think  to  make  progress 
wa  are  goinir  to  liave  some  negotiation  to  take  ont  tliose  controversial 
matters  and  put  them  in  separate  bills  and  let  the  rest  of  the  bill  niove. 
Tliat  wouhl  be  my  attitude  about  it. 

One  of  tliem  is  the  oHicial  secrets  provisions,  Xobody  knows  wliat 
a  secret  is.  It  is  all  right  to  have  them  make  it  a  crime  if  you  could 
lig-uie  out  what  a  secret  is.  what  ouglit  to  be  covered. 

Another  one  is  maybe  the  death  penalty. 

I  have  heard  of  two  or  three  more,  so  I  think 

Senator  llwir.  I  don't  want  to  draw  this  out.  but  I  wanted  to  make 
certaiji  that  I  luul  heard  correctly  that  you  did  not  endorse  old  S.  1. 

You  mentioned  "time  bombs"  a  while  ago. 

Judge  Bell.  The  last  time  I  saw  S.  1  it  was  747  pages  long,  and  I 
never  did  read  it. 

vSenator  ^Iathias.  The  new  one  is  much  more  readable. 

[Laughter.] 

Senator  Bayh.  I  have  had  the  opportunity  to  be  the  chairman  of 
the  Juvenile  Delincjuency  Subcommittee  of  this  committee  and  to  look 
at  crime  at  the  early  stage. 

It  seems  to  me  that  we  have  had  two  problems  which  are  at  least 
l)ai-tially  responsible  for  increasing  crime.  One,  we  wait  until  too 
late  in  the  life  of  the  individual  who  ultimately  becomes  a  criminal 
to  start  dealing  with  the  problem  and,  second,  all  too  often,  society's 
response  has  been  to  compound  the  problem.  You  take  a  kid  that  runs 
away  from  home  or  doesn't  go  to  school  and  you  put  him  in  a  jail  cell 
with  a  three-time  loser  and  then  you  wonder  why  you  have  an  85- 
percent  recidivism. 

We  passed  after  3  years  of  effort  the  Juvenile  Justice  and  Delin- 
quency Prevention  Act  a  couple  of  years  ago.  It  establishes  a  new 
office  in  LEAA  to  assist  and  work  with  State  and  local  authorities, 
}>ublic  and  private  agencies,  to  really  do  a  job  of  preventing  delin- 
quency and  light  juvenile  crime  really  at  an  early  stage. 

I'm  anxious  to  know  whether  you  feel  as  Attorney  General  you 
would  give  this  the  particular  emphasis,  the  kind  of  priority  status 
that  1  think  it  deserves  and  really  the  law  requires^ 

Judge  Bell.  I  have  never  known  that  our  country  on  a  national 
level  had  a  criminal  justice  policy.  I  hope  to  establish  one.  If  you  do 
have  a  friniiual  justice  policy,  perhaps  the  most  serious  part  of  it 
would  be  juvenile  justice,  what  to  do  about  juvenile  crime;  how  to 
prevent  juvenile  crime;  how  to  prevent  juveniles  from  becoming  en- 
gaged in  crime. 

I  have  a  very  deep  interest  in  that.  That  goes  back  to  this  study 
wi'  made  in  Atlanta  10  years  ago. 

Senator  Bayil  When  President  Ford  signed  that  bill,  he  said  he 
would  sign  it  but  he  would  not  ask  for  anv  monev,  which  in  essence 
meant  that  we  had  worked  for  '•)  years  for  nothing. 

AVe  were  able,  because  of  congressional  leadership,  to  get  money 
in  there. 

I  would  hoi)e  that  because  of  your  close  association  with  the  system 
of  justice  and  your  particular  interest  in  the  area  of  juveniles  in  the 
Atlanta  area,  that  you  could  be  a  positive  force  to  see  that  this  is 
implemented  and  to  see  that  we  start  dealing  with  problems  of  chil- 
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dren  and  youth  before  tliey  become  delinquents  and  certainly  before 
they  become  criminals. 

Judge  Bell.  Senator  Mathias  asked  me  and  wondered  if  we  could 
not  have  a  tie-in  with  HEW  on  some  of  these  things. 

I  think  that  the  Federal  Government  is  so  balkanized  at  times  that 
one  agency  may  not  be  assisting  another  agency.  We  will  look  into 
that  to  see  if  there  is  any  way  to  have  a  coordinated  effort,  besides 
financing  this. 

If  we  are  going  to  do  anything  about  crime  in  America,  we  have  to 
start  at  the  bottom  with  the  juvenile. 

Senator  Bayh.  A  moment  ago  you  mentioned  that  you  were  thinking 
about  taking  DEA  out  of  its  present  status  and  bringing  it  under  the 
Justice  Department. 

Judge  Bell.  Bringing  it  into  the  FBI. 

Senator  Bayh.  Yes,  the  FBI. 

One  of  the  things  that  has  been  apparent  and  I  think  sad  is  that 
some  people  have  on  occasion  yielded  to  the  temptation  to  try  to 
politicize  the  confrontation  on  drugs. 

We  are  all  against  drugs.  The  question  is  how  we  solve  it. 

When  we  look  at  the  studies  that  we  conducted  in  our  committee, 
we  found  out  that  last  year  about  two-thirds  of  all  of  the  arrests  and 
convictions  in  the  area  of  narcotics  were  for  people  who  possessed 
small  amounts  of  marihuana. 

I  would  like  to  ask  you  if  you  feel  that  in  light  of  the  fact  that  we 
are  going  to  have  limited  law  enforcement  resources,  and  also  con- 
sidering the  State  and  local  and  Federal  relationship  in  the  area  of 
criminal  law  enforcement,  does  it  not  make  more  sense  in  DEA  and 
throughout  our  Government  that  we  focus  our  efforts  on  the  major 
traffickers  and  the  major  conspiracy  cases,  the  drugs  of  high  abuse 
potential,  and  that  this  is  really  where  we  ought  to  put  the  emphasis  ? 

Judge  Bell.  The  Federal  emphasis. 

Senator  Bayh.  The  Federal  emphasis. 

Judge  Bell.  Exactly. 

We  have  got  to  get  away  from  the  idea  of  making  statistics.  W^e 
have  got  to  find  out  what  it  is  we  want  to  do  and  do  it.  It  would  be 
the  m.ajor  traffickers  that  we  would  be  after. 

Senator  Bayh.  Another  item  that  was  apparent,  which  was  estab- 
lished in  the  Treasury  Department,  was  a  narcotics  traffickers'  tax 
program  which  was  designed  to  really  zero  in  on  these  characters  you 
could  not  get  any  other  way  and  hit  them  with  a  tax  case. 

Unfortunately,  Mr.  Alexander  came  in  and  that  program  went  right 
out  the  window. 

So  we  have  not  been  able  to  bring  that  emphasis  to  bear  on  white- 
collar  drug  kingpins,  the  people  who  sit  up  in  their  walled-paneled 
suites  and  peddle  this  poison  out  on  the  streets. 

'  "What  would  be  your  judgment  about  reinstituting  this  particular 
kind  of  program  so  that  we  would  really  be  able  to  have  another 
weapon  to  use  against  those  high  level  peddlers  ? 

Judge  Bell.  To  the  extent  that  I  could  do  it,  because  in  the  Treas- 
ury Department  it  might  be  outside  my  jurisdiction;  but  I  think  what 
I  woidd  do  is  make  an  effort  to  coordinate  with  other  departments  of 
the  Government  for  these  goals,  such  as  that,  to  do  something  about 
trafficking  in  narcotics. 
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-  T  think  that  was  clone  in  the  years  ofone  by.  At  one  time,  in  the 
■early  1960's,  I  know  that  the  Attorney  General  was  brinofinfr  people 
from  other  departments  togfother  to  try  to  do  something  about  these 
things. 

1  would  try  to  go  back  to  that  system. 

T  hasten  to  say  it  may  bo  hoijig  done  now,  for  all  I  know. 

Senator  Bayii.  Let  me  say  tliat  it  is  not.  I  say  that  from  the  per- 
spective of  someone  wlio  lias  studied  it  a  long  time  and  come  to  the 
opposite  conclusion. 

We  had  some  ratlier  tragic  examples  of  people  Avho  played  politics 
right  up  at  the  ultimate  level  of  our  Government  where  we  got  in- 
volved in  a  foreign  policy  endeavor  to  try  to  determine  what  the 
Turkish  policy  should  be  as  far  as  heroin  is  concerned,  and  what  we 
have  done  in  a  relatively  short  period  of  time  is  we  have  gone  from 
a  situation  where  most  of  our  heroin  came  from  Turkey  to  a  situation 
where  now  most  of  our  heroin  comes  from  Mexico.  It  comes  right  in 
across  the  border. 

T  would  like  to  ask  you  just  to  repeat  once  again,  or  to  define  a  little 
bit  more  clearly,  as  Attorney  General  T  hope  that  you  coidd  deal  witli 
this  with  the  State  Department,  the  Treasury,  to  really  coordinate 
our  efforts  to  deal  with  the  problems  we  have  now  of  heroin  coming 
across  the  border,  of  guns  being  run  across  the  border  in  larger 
numbers. 

Unless  we  have  a  concerted  effort  to  try  to  do  that  and  emphasize 
those  abuses  that  create  the  greatest  potential  harm  to  society,  we  are 
going  to  continue  to  cfo  from  one  headline  to  another  and  the  number 
of  abuses  is  goinsf  to  go  up. 

Judge  Bell.  I  would  try  to  employ  what  Governor  Carter  calls  the 
cluster  concept.  That  is  to  brinsr  groups  together,  everybody  who  has 
nn  interest  in  it,  I  would  try  to  take  the  leadership  in  doing  something 
nbout  that. 

There  are  certainly  areas  where  the  Attornev  General  needs  to  load. 
"Wherever  T  see  those  areas,  T  will  attempt  to  be  the  leader. 

Senator  Bayh.  Let  me  ask  one  last  question.  I  think  my  time  has 
about  expired. 

Tn  the  LEAA  subsection  that  deals  with  I'uveniles.  the  new  office  in 
LEAA  of  Juvenile  Justice,  the  1974  act  delegates  to  that  office  the 
administration  and  policy  direction  of  all  LEAA  juvenile  delinquency 
])rogi-ams.  What  we  are  trying  to  do  is  really  change  the  emphasis,  to 
stop  doing  the  same  old  thinrrs  with  new  money. 

You  have  been  very  much  involved  with  prison  reform.  Tt  seems  to 
me  it  doesn't  make  any  sense  just  to  build  a  now  prison,  and  put  in  the 
]:)late  glass  and  the  chi'omo  and  steel  and  a  nice  structure,  if  you  don't 
deal  witli  the  pro<rramin£r  more  effectively  on  the  inside  of  those 
prisons;  or,  in  mv  jutlgmont  even  better,  to  deal  with  the  problems  of 
the  individual  boforehe  gets  in  there. 

As  Aitorney  Genci-al  wouhl  you  dolegate  to  that  office  the  authoi-ity 
to  run  these  juvenile  programs  as  the  1974  act  mandates,  which  has 
not  been  the  case  in  the  past  ? 

Judi'-e  Bell.  T  would  wifli  LEAA.  As  T  said  oailior.  T  am  going  to 
pu.t  all  this  on  the  Denutv.  T  want  to  have  everything  from  the  invost- 
t'lrative  forces  throuHi  the  prisons  with  one  person  to  be  accountable. 
This  would  be  part  of  it. 
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We  are  going  to  give  emphasis  to  education.  We  will  try  to  rehabil- 
itate people  by  teaching  them  how  to  do  something. 

If  you  will  check  any  prison,  the  educational  attainment  level  is 
very  low  in  any  prison  in  America.  We  are  going  to  try  to  do  some- 
thing about  that,  so  that  people  can  be  brought  to  their  level  of 
educational  achievement. 

We  would  do  that. 

Senator  Bath.  Mr.  Chairman,  let  me  say  that  from  what  I  liave 
learend  from  talking:  to  those  who  are  familiar  with  Judije  Bell's 
experience  and  concern  in  the  Atlanta  area,  and  as  a  member  of  the 
Federal  judiciary,  and  through  by  personal  conversations  with  him, 
this  is  one  area  of  strength  that  has  been  overlooked  in  some  of  the 
discussions  that  I  have  read  in  the  media,  that  he  has  shown  a  great 
deal  of  compassion  and  understanding  as  to  how  we  deal  effectively 
with  the  problems  of  children  before  they  become  the  problems  of 
adults,  and  the  problems  of  a  community  that  is  afraid  to  go  out  on 
the  streets  at  night. 

I  must  say  I  find  it  rather  exciting  to  think  about  that  kind  of  per- 
son sitting  down  at  the  Justice  Department,  which  is  a  little  different 
from  the  kind  of  attitudes  we  have  had  in  the  recent  past  down  there. 

Chairman  Eastland.  I  have  a  letter  from  Judge  Coleman  which  I 
will  make  a  part  of  the  record. 

[The  letter  referred  to  follows.] 

U.S.  Court  of  Appeals, 
Fifth  Judicial  Circuit. 
AcTcerman,  Miss.,  December  20, 1976, 
Hon.  James  O.  Eastland, 
U.S.  Senate, 
Ruleville,  Miss. 

Dear  Senator  Eastland  :  It  would  be  impossible  for  me  to  express  the  elation 
I  feel  over  the  selection  of  the  Honorable  GrifEu  Bell  to  be  Attorney  General  of 
the  United  States. 

In  the  ten  years  in  which  I  had  the  privilese  of  serving  with  him  on  the  United 
States  Court  of  Appeals  for  the  Fifth  Circuit  I  was  more  than  impressed  with 
his  outstanding  legal  ability  and  his  judicial  fairness.  Moreover,  he  is  a  keen 
student  of  history,  government,  and  public  affairs  in  general. 

His  departure  from  our  Court  was  a  great  loss,  which  can  now  be  replenished 
on  a  national  scale. 

Having  had  considerable  experience  of  my  own  in  such  matters,  I  can  definitely 
say  that  Griffin  Bell  most  assuredly  would  liave  l>een  my  own  choice  for  Attorney 
General  had  I  been  the  one  vested  with  the  power  to  make  the  selection. 

I  am  certain  his  nomination  will  have  your  vigorous  support  and  I  join  many 
others  in  actively  soliciting  it. 
With  best  wishes,  I  am 
Sincerely  yours, 

James  P.  Coleman. 

Chairman  Eastlaxd.  We  will  recess  now  until  10 :30  a.m.  tomorrow. 
[Whereupon,  at  5 :05  p.m.,  the  committee  recessed.] 
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WEDNESDAY,  JANUARY  12,  1977 

U.S.  Senate, 

COMMIITEE  OX  TIFE  JtT)ICIARY, 

Washington,  D.C 

Tlie  committee  met,  pursuant  to  recess,  at  10 :15  a.m.,  in  room  2228, 
Dirksen  Senate  Office  Building,  Senator  James  O.  Eastland,  chairman, 
presidinof. 

Present :  Senators  Eastland,  Kennedy,  Bayh,  Abourezk,  Riegle, 
Sasser,  ^Mathias,  Scott,  Chafee,  and  Heinz. 

Also  present :  Francis  C.  Rosenherger,  chief  counsel,  and  J.  C. 
Argetsinger,  David  Dixon,  and  Britt  Singletary,  of  the  committee 
statl'. 

Chairman  Eastlaxd.  The  committee  will  come  to  order. 

Senator  ]\Iathias  ? 

Senator  Matiiias.  Mr.  Chairman.  I  would  l)e  glad  to  defer  to  those 
who  have  not  had  a  second  round  of  questioning. 

Chairman  Eastlaxd.  Senator  Abourezk? 

Senator  Abofpezk.  Judge  Bell,  T  would  like  to  get  into  the  area 
of  national  security  wiretai)ping  and  discuss  briefly  the  question  of 
inherent  Presidential  autliority. 

I  know  that  your  position  at  one  time  in  the  past  has  been  that 
the  President  has  some  sort  of  inherent  power  in  the  context  of  foreign 
atl'airs  to  initiate  national  secui'ity  wiretaps  without  a  warrant. 

T  want  to  refer,  if  T  might,  to  Attorney  General  Tx^vi's  testimony 
befoi-e  this  committee  last  year.  It  was  in  the  context  of  the  national 
security  wiretap  bill  in  which  the  eTiistice  Department  insisted  on  re- 
taining a  provision  that  would  state  that  this  bill  does  7iot  touch  the 
inherent  constitutional  authority  the  President  might  have  to  wiretap 
without  a  wan-ant. 

Attorney  General  Levi  agreed  din-ing  his  testimony  here  that — 
and  T  inst  want  to  rinote  what  he  said  in  response  to  a  question  that  T 
asked  him:  "AVould  you  agree  that  the  Congi-oss  cannot  define  what 
the  President's  constitutional  powei-s  are  in  this  or  any  other  area?'' 

Mr.  Levi's  response  was : 

Well.  I've  already  stated  that  in  terms  of  the  ultimate  in  his  constitutional 
power,  it  cannot  he  limited  hy  the  Conerress,  hut  T  think  there  is  nn  in  het\vt.>en 
area  where  if  there  is  a  procedure  which  fits  the  need,  the  coiirts  would  inten>ret 
the  constitutional  power  in  lifdit  of  that  nvenxie  which  has  been  made  available 
to  the  President. 

T  asked  him  once  airain  :  "Put  even  that  cannot  Ik*  defined  by  the 
Conirress,  can  it.  if  it  is  imleed  a  constitutional  powei-?" 

\rr.  Levi  said:  "T  think  it  can  be."  And  he  <:aid:  "T  think  thi'^  bill, 
the  national  securitv  wiretap  bill,  docs  define.** 

(79) 
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I  wonder  if  I  might  get  your  views  in  that  area  on  what  you  believe 
the  President's  inherent  power  is  to  conduct  warrantless  national 
security  wiretaps  ? 

TESTIMONY   OF  GRIFFIN  B.   BELI^Resumed 

Judge  Bell.  The  President  has  this  power  to  conduct  the  foreign 
relations  of  the  Nation.  That  would  be  the  premise,  I  assume,  for  this 
activity  if  he  wanted  to  engage  in  it. 

This  is  like  so  many  things  in  the  Constitution.  There  are  other 
things  under  the  Constitution.  There  are  other  rights  of  the  American 
citizens  to  have  their  privacy,  to  be  accorded  their  rights  under  the 
fourth  amendment,  ancl  there  has  to  be  some  accommodation,  as  I  see  it. 

I  think  that  is  what  Attorney  General  Levi  had  in  mind;  that  is, 
some  accommodation  without  eroding  the  powers  of  the  President  but 
to  accommodate  his  powers  to  other  constitutional  rights  under  the 
Constitution. 

My  view,  based  on  my  conversations  with  Attorney  General  Levi 
about  what  his  are,  is  that  I  think  it  is  an  essential  thing  to  safeguard 
the  rights  of  American  citizens.  Therefore,  the  President's  power 
would  have  to  be  accommodated  to  that  end. 

All  of  these  things  come  up  under  the  same  Constitution. 

There  is  always  a  balancing  going  on  in  the  constitutional  rights 
area. 

So  I  can  see  how  it  would  not  be  impossible — as  a  matter  of  fact,  it 
would  be  feasible — to  accommodate  his  power  under  some  restraints 
where  you  would  safeguard  the  rights  of  American  citizens. 

That  brings  me  to  the  wiretap  bill.  That  is  a  way  to  accommodate  it. 

Senator  Aboukezk.  Specifically,  then,  do  you  believe  that  the  Presi- 
dent has  the  power,  whether  inherent  or  not,  to  wiretap  American 
citizens  without  a  warrant? 

Judge  Bell.  That  is  a  very  hard  question. 

Senator  Abourezk.  It  is  a  very  important  question. 

Judge  Bell.  I  understand  that. 

It  is  one  that  I  hope,  if  he  has  this  power,  I  would  certainly  try  to 
arrange  that  it  would  not  be  used.  I  would  pledge  to  do  that. 

Senator  Abourezk.  The  question  is:  Do  you  believe  he  has  the 
power?  Not  if  he  has  it,  but  do  you  believe  he  has  the  power  to  wiretap 
without  a  warrant  ? 

Judge  Bell.  In  foreign  security? 

Senator  Abourezk.  In  any  area — foreign  security,  criminal,  or  what^ 

Juda;e  Bell.  I  know  he  does  not  have  it  in  criminal.  That  law  has 
been  changed. 

In  the  foreign  area  involving  an  American  citizen,  I  have  some 
doubt  that  he  does ;  but  I  am  not  prepared  to  say  without  making  an 
exhaustive  study  of  the  question. 

I  would  go  this  far.  I  would  say  that  as  long  as  I  am  Attorne3r 
General,  if  I  have  any  tiling  to  do  with  it,  that  will  not  happen. 

Senator  Abourezk.  Along  that  line,  when  we  are  discussing  the 
drafting  of  another  national  security  wiretap  bill  this  year,  would  you 
agree  to  delete  a  provision  that  tries  to  define  what  the  President's 
constitutional  authority  is? 
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You  see,  the  debate  last  year  was  whether  or  not  Congress  ouglit 
to  try  to  define  it.  If  the  President  has  the  power,  then  lie  has  it. 

Judge  Bell.  You  do  not  have  to  reserve  it  in  the  legislature. 

Senator  Abourezk.  That  is  what  I  am  saying. 

Judge  Bkll.  That  would  not  bother  me — to  delete  it. 

Senator  Abourezk.  It  would  not  bother  you  to  delete  it  ? 

Judge  Bell.  You  cannot  cut  down  on  his  power  by  some  saving 
clause  in  a  statute. 

Senator  ^\jiOUREZK.  I  guess,  then,  that  means  you  would  agree  to 
delete  that  provision  in  the  legislation. 

Judge  Bell.  I  would  agree,  but  the  President  might  not  agree.  It 
would  suit  me  all  right. 

Senator  Arourezk.  T\Tiat  is  your  position? 

Judge  Bell.  My  position  is,  it  is  not  needed. 

Senator  Bayh."^ Would  the  Senator  yield  a  moment  ? 

Senator  Abourezk.  Yos. 

Senator  Bath.  I  think  the  Attorney  General  will  soon  find  out  that, 
although  he  might  agree,  there  may  be  members  of  this  committee 
that  would  not  agree. 

As  one  who  is  involved  in  the  same  kind  of  concerns  that  Senator 
Abourezk  was,  this  provision  was  added  really  on  the  basis  of  getting 
enough  support  to  move  any  kind  of  legislation  through  this  commit- 
tee and  through  our  Intelligence  Committee  and  hopefully  through 
the  Congress. 

If  you  and  the  President  are  with  us  on  this  particular  thing,  then  I 
think  the  numbers  on  this  side  of  the  table  might  change;  but  that  is 
a  different  dimension. 

Judge  Bell.  Based  on  what  I  have  learned  about  the  intelligence 
area.  I  think  that  the  bill  is  the  right  approach.  I  say  again  that  I  do 
not  know  it  is  necessary  to  reiterate  or  iterate  the  President's  power 
under  the  Constitution  by  some  saving  clause  in  the  statute.  I  do  not 
tliink  that  adds  anything  to  his  constitutional  power. 

Senator  Abourezk.  I  personally  think  it  would  cloud  up  any 
future  litigation  on  the  matter  if  you  put  that  in  there.  If  he  has  the 
power,  it  would  have  to  be  defined  constitutionally. 

Judge  Bell.  I  think  the  way  to  approach  this  is  not  to  worry  about 
the  President's  power,  but  to  get  the  President  to  accommodate  to  a 
system  which  safeguards  the  rights  of  American  citizens.  That  would 
be  the  approach  I  would  take. 

Senator  Abourezk.  That  would  be  done  constitutionally  through  a 
wanant  procedure,  of  course? 

Judge  Bell.  Eight. 

Senator  Abourezk.  .Tudire  Bell,  I  have  talked  with  you 

Judge  Bell.  Let  me  add  something  here. 

T  am  getting  in  deep  water  071  intelliirence  matters,  but  I  bolie\-e  I 
I'oad  in  the  newspaper  that  Attorney  General  Levi  said  that  he  had 
not  permitted  surveillance  without  a  warrant  in  18  months  of  an 
American  citizen.  I  think  that  is  stated  negatively.  I  do  not  believe 
he  said  he  would  not  do  it. 

Senator  Ar.oi  i;ezk.  lie  just  said  he  had  not  done  it  yet :  is  that  right  ? 

Judge  Bell.  Yes. 

There  is  a  difference  there. 
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If  yoii  have  a  strong^  Attorney  General  who  believes  in  the  con- 
stitutional rights  of  the  individual,  I  think  that  is  the  way  it  is 
goinor  to  be  for  a  long,  long  time. 

Senator  Abourezk.  On  a  subject  that  we  talked  about  when  you 
were  visiting  up  on  the  Hill  here  a  week  or  so  ago,  I  discussed  with 
you  a  question  about  the  FBI.  It  happens  to  be  a  matter  of  personal 
experience  with  me  of  the  FBI  leaking  raw  data  on  a  member  of  my 
family  that  made  some  very  serious  allegations  and  that  were  not 
true  and,  in  fact,  the  Director  of  the  FBI,  Clarence  Kelly,  testified 
imder  oath  at  a  later  date  that  they  were  not  true. 

However,  the  political  damage  had  all  been  done  by  that  time. 

I  am  curious  to  know  your  position  on  matters  of  this  kind.  Would 
you  make  every  etfort  to  prevent  the  FBI  from  using  false  allega- 
tions, as  they  were  in  this  case,  or  any  kind  of  unproved  allegations 
for  political  purposes  against  people  they  may  not  necessarily  agree 
with  politically  ? 

Judge  Bell.  I  would,  and  I  will  go  further  to  say  that  I  would 
make  every  effort  to  prevent  the  leak  of  raw  data  on  any  citizen.  I 
think  it  is  highly  improper  to  charge  someone  and  to  invade  their 
privacy  with  some  raw  data,  by  leaking  raw  data. 

I  think  tliat  is  why  we  have  courts  and  that  is  why  we  have  due 
process  of  law. 

I  have  had  about  three  weeks'  experience  now  where  I  felt  I  had 
been  stripped  of  my  privacy  and  denied  all  forms  of  due  process  of 
law.  If  I  ever  had  any  doubt  about  it,  I  won't  in  the  future. 

[Laughter.] 

Senator  Abourezk.  I  want  to  lay  this  out  for  the  public  record. 

We  also  talked  about  the  FBI's  presence  on  Indian  reservations.  It 
is  pretty  common  knowledge  at  this  j^oint  that  the  FBI  is  not  very 
welcome  out  there.  The  manner  of  their  conduct  on  the  Indian  reser- 
vations has  made  them  seem  like  an  occupational  army,  especially  out 
in  some  of  the  South  Dakota  reservations  where  there  have  been  acts 
of  violence  between  the  Indians  themselves. 

Would  you  have  any  comment  on  how  you  might  change  that  sys- 
tem and  make  it  an  Indian  investigative  force  rather  than  a  non- 
Indian  investigative  force,  as  it  is,  so  at  least  those  people  do  not 
think  they  are  being  invaded  by  outsiders  ? 

Judge  Bell.  Without  judging  or  pre-judging  the  FBI,  I  would 
say,  based  on  my  own  life,  particularly  the  past  15  or  20  years,  that 
every  Government  institution  has  to  be  sensitive  to  the  merits  of 
others,  especially  minorities.  This  would  include  the  Indians. 

I  would  hope  that  tlie  FBI  would  take  measures  so  that  the  In- 
dians would  trust  the  FBI.  To  do  that,  I  think  we  would  probably 
have  to  have  some  people  who  understood  Indian  problems  in  the 
FBI,  maybe  an  Indian  investigation  unit  or  something  of  that  sort. 

That  would  be  true  with  all  minorities.  Wherever  that  is  going  on, 
we  will  try  to  stop  it. 

Our  country  is  very  different  now  from  what  it  was  20  or  30  years 
ago.  You  do  have  to  be  sensitive  to  not  only  all  Americans,  but  all 
groups,  a  lot  of  group  thinking  in  the  country.  The  Indians  are  a 
group. 

So  I  will  try  to  accommodate  the  FBI  techniques  and  modus  oper- 
andi to  those  concerns. 
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Senator  Aboirezk.  I  have  one  other  area  I  would  like  to  cover  dur- 
ino:  this  round  of  questioning^. 

Last  yeiir  I  introduced.  alon«r  witli  some  other  Members  of  Congress 
in  the  House,  a  Grand  Jury  reform  bill. 

I  think  vou  have  been  in  law  hjng  enough  to  know  that  the 
grand  jury^is  an  institution  that  has  been  greatly  abused  by  prose- 
cutors. In  fact,  there  are  no  procedural  due  ])rocess  rights  granted 
to  anvbodv.  who  is  accused  by  a  grand  jury.  They  are  brought  into 
a  grand  jury  room.  Their  attorneys  are  not  allowed  to  be  present 
with  them.  'JThe  prosecutor  is  entitled  to  say  anything  he  wants  to 
in  order  to  make  any  kind  of  allegaton.  The  indictment  usually 
results  when  the  prosecutor  wants  it  done. 

I  am  curious  to  know  if  you  would  be  able  to  support  a  grand 
jury  reform'  bill  that  would  provide  for  some  semblance  of  pro- 
cedural due  process  in  the  grand  jury  proceeding? 

Judge  Bell.  I  would.  I  am  not  certain,  though,  that  I  would  allow 
an  accused  to  have  counsel  in  the  grand  jury  room.  '' 

We  have  a  law  of  that  sort  in  Georgia  where  anyone  holding 
political  office  could  take  his  lawyer  in  the  courtroom,  in  the  grand 
]ury  room.  It  was  not  a  right  that  all  citizens  had. 

"Whenever  a  politician,  a  public  officer,  was  charged,  they  would 
have  a  trial  inside  the  grand  jury  room. 

I  would,  also  want  to  consider  Avhether  we  need  a  grand  jury  in 
most  procedures  or  in  most  crimes.  Some  States  are  able  to  get  by 
without  grand  juries,  but  I  know  that  there  has  to  be  some  sort  of 
reform  so  that  the  prosecutor  does  not  control  the  grand  jury.  That  is 
what  you  are  saying,  and  I  agree  with  that. 

Eveiy  lawyer  who  is  around  the  courthouse  knows  something  about 
the  courthouse  and  knows  that  that  goes  on. 

There  need  to  be  some  safeguards  built  into  the  system.  I  am  not 
certain  that  we  ought  to  have  a  trial  in  the  grand  jury. 

Senator  ABoruEZK.  Do  I  hoar  you  say  that  you  would  be  against 
allowing  the  attorney  inside  the  grand  jury  room,  an  attorney  for 
the  accused  inside  the  grand  juiy  ? 

Judge  Bell.  I  am  not  saying  that.  It  might  be  that  you  could 
have  the  attorney,  as  you  now  do  in  a  contempt  case,  outside  to 
advise.  That  goes  on  in  some  of  the  States. 

But  to  have  the  full  due  process,  represented  by  counsel  hearing 
inside  the  grand  jury  room  might  impede  the  system. 

I  would  have  to  study  that. 

I  will  say  this :  I  know  there  are  abuses  in  the  grand  jury  system. 
I  have  an  open  mind  and  I  am  prepared  to  do  something  to  make  it 
bettei-.  but  I  am  not  stating  I  would  go  that  far.  I  have  not  seen 
^•our  bill,  however. 

^ye  will  talk  about  that  as  we  go  along.  I  think  you  can  be  sure  I 
recognize  the  problem. 

Chairman  Eastland.  Senator  Abourezk,  your  time  is  up. 

Senator  Kiegle.  Are  we  going  to  finish  the  second  round  before  we 
go  to  a  third  or  does  the  rotation  continue  ? 

Senator  Matiiias.  "Well,  Senator  Heinz 

Senator  Hetxz.  I  liave  participated  in  a  second  round. 

Senator  Matiiias.  I>?t*s  let  Senator  Kieglo  go  ahead. 
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Senator  Eiegle.  I  think  Senator  Sasser  has  not  had  a  second  round. 

If  you  have  something  that  pertains  to  what  has  just  been  dis- 
cussed that  you  want  to  continue  a  bit,  that  would  be  fine  with  me. 

Senator  Mathias.  I  am  very  much  interested  in  that  subject,  but 
I  can  come  back  to  it. 

Senator  Riegle.  Let  me  say,  Mr.  Bell,  that  I  appreciated  your 
ejfforts  yesterday  and  today  to  provide  full  answers.  I  am  sure  that 
is  appreciated  by  all  of  the  members  of  the  committee. 

There  are  several  things  that  I  want  to  go  over  in  this  round,  if 
I  may,  because  I  want  them  to  be  clear  in  my  mind  and  clear  on  the 
record. 

Judge  Bell.  All  right. 

Senator  Riegle.  You  resigned  from  the  Federal  bench  when  exactly  ? 

Judge  Bell.  March  1,  at  12  o'clock,  1976.  That  is  12  noon. 

Senator  Riegle.  You  served  for  14  years  ? 

Judge  Bell.  A  little  over  14  years.  I  began  service  on  October  6, 
1961. 

Senator  Riegle.  May  I  ask  what  occasioned  your  decision  to  leave 
the  bench  at  that  particular  time  ? 

Judge  Bell.  I  had  concluded  over  a  period  of  a  year  or  two  that  it 
was  not  a  rewarding  experience  to  me  personally  any  more.  I  did  not 
enjoy  it.  I  had  gotten  tired  from  the  heavy  caseload.  I  did  not  have 
time  to  reflect  upon  decisions  any  longer.  I  had  gotten  to  the  point 
where  I  could  do  my  work  only  by  having  three  law  clerks.  For  years 
I  had  only  one.  I  had  gotten  up  to  three.  I  had  two  secretaries.  I  was 
running  a  production  line.  I  did  not  enjoy  doing  that. 

I  suppose  there  are  a  lot  of  things  in  your  mind  that  you  do  not 
know  about.  Maybe  the  work  was  not  as  exciting  as  it  was  in  the  1960's. 
I  don't  know  about  that. 

Certainly  the  caseload  mix  was  not  the  same.  There  was  a  heavy 
criminal  load.  You  would  not  find  too  many  lawyers  who  wanted  to 
be  a  judge  on  a  criminal  court. 

So  over  a  process  of  months,  maybe  a  year  or  two,  I  came  to  that 
conclusion. 

Senator  Riegle.  Was  there  any,  in  terms  of  your  decision  as  you  can 
recall  it,  connection  between  the  decision  to  leave  at  that  time  and  the 
possibility  of  involvement  in  the  Carter  campaign,  which  at  that  point 
was  really  starting  to  pick  up  steam  and  show  some  life  ? 

Judge  Bell.  If  I  had  done  that,  I  would  not  have  enough  judgment 
to  be  Attorney  General  because  at  the  time  I  left  and  while  I  was  in 
the  process  of  leaving,  Governor  Carter  had  not  even  won  a  primary, 
as  I  remember.  People  were  saying  that  they  did  not  know  him. 

Senator  Bayh.  Excuse  me,  judge.  Would  you  not  look  at  me  when 
you  make  that  comment? 

[Laughter.] 

Judge  Bell.  I  do  not  think  he  had  won  any  primaries.  He  might 
have  at  that  time,  but  he  was  just  a  man  from  Plains,  Georgia. 

Senator  Riegle.  You  are  saying 

Judge  Bell.  I  would  not  stake  my  future  on  what  he  was  going  to 
do  at  that  time. 

Senator  Riegle.  That  really  had  no  bearing  on  your  decision  ?  Any 
suggestion  anyone  would  make  to  that  effect  is  incorrect;  is  that  right  ? 

Judge  Bell.  Yes,  incorrect. 
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I  left  the  same  law  firm  I  went  back  to.  I  went  back  in  the  very  same 
status  I  was  in  when  I  loft. 

If  you  will  see  a  Maitinflalo  listin^r.  which  will  be  the  next  ^fartin- 
dale/l  believe  it  i<  out  by  now,  you  will  see  my  position  in  the  firm.  If 
you  go  back  and  look  in  lOGl,  you  will  see  me  in  the  very  same  slot  I 
was  in. 

Senator  Riegle.  T  see. 

Ju(l<i:e  Bell.  I  did  not  even  examine  the  partnership  a;n:reement.  I 
asked  one  question:  ''Do  you  still  have  the  same  partnership  agree- 
ment?" They  said  they  did,  and  that  is  all  I  needed  to  know. 

Senator  Rieole.  Let  mo  raise  a  different  question  with  you.  Have 
you  yet  had  the  oppoi-tunity  to  talk  carefully  with  the  President-elect 
about  the  procedures  tluit  you  and  he  would  follow  in  terms  of  basic 
policy  decisions  within  the  Justice  Department? 

In  other  words,  if  you  should  reach  a  judgment  that  you  want  to 
initiate  action  in  a  given  area,  whether  it  be  antitrust  or  whether  it 
bo  with  respect  to  an  ovorhaid  of  the  FBI,  or  what  have  you,  what 
operating  procedure  have  you  worked  out  with  him  in  terms  of  what 
independent  latitude  you  have  to  move  on  these  things  and  at  what 
point  would  you  be  recjuirod,  for  example,  to  go  and  secure  authority  ? 

Judge  Bell.  I  have  not  worked  it  out  fully.  I  have  some  understand- 
ings with  him. 

One  was  appointing  people  to  be  in  the  Justice  Department.  I  had 
an  understanding  tliat  I  would  do  the  ai)pointing  but  I  would  advise 
him  before  making  an  appointment;  and  he  might  want  to  veto  it. 

He  did  not  use  the  word  "veto,"  but  it  is  the  same  thing.  He  would 
have  the  choice  to  say.  ""Well.  I  do  not  want  that  person." 

On  operating  the  Justice  Department  generally,  we  have  an  under- 
.standing  that  I  am  to  operate  it.  If  I  want  to  check  something  with 
him,  I  can ;  but  I  have  authority  to  operate  it. 

We  have  never  discussed  the  intelligence  aspect,  but  w^e  will  get 
around  to  that. 

Last  Thursday  I  had  to  stop  worrying  about  the  Justice  Department 
and  get  ready  for  these  hearings,  so  I  have  not  finished  everything  I 
need  to  do. 

Now,  on  antitrust  policy,  he  has  told  me  that  he  wants  to  have  a 
vigorous  antitrust  onforromont  policy. 

We  have  discussed  the  FBI  two  or  three  times.  "We  have  discussed 
it  generally. 

AVe  have  discussed  tlie  LKAA  at  least  once  and  maybe  twice. 

A  lot  of  things  in  the  Justice  Department  we  have  not  discussed 
because  he  is  not  a  lawyer  and  there  are  a  number  of  things,  perhaps, 
that  I  do  not  know  enough  about  at  this  time  to  go  over  witli  him.  I 
"vvant  to  go  over  some  things  with  him,  but  his  way  of  operating  is  to 
find  somebody  to  take  over  something  and  he  expects  them  to  run  it. 
He  holds  them  strictly  accountable. 

So  if  something  goes  wrong  with  the  Justice  Department,  it  would 
be  my  head. 

By  the  same  token.  I  will  have  a  wide  authority  to  function. 

I  have  read  all  of  his  promises  that  he  made  during  the  campaign, 
tlie  compilation  of  tho.-e,  I  understand  his  views.  I  know  his  genei'al 
policies.  Of  course,  I  will  try  to  conforju  to  those. 
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If  the  time  comes  wlien  I  cannot,  I  will  advise  him  and  he  may  want 
me  to  leave. 

Senator  RiEGLE.  Senator  Mathias  ? 

Senator  Mathlvs.  I  believe  you  are  aware,  Judge,  that  Attorney 
General  Richardson  during  his  tenure  in  the  Justice  Department  es- 
tablished the  policy  that  a  log  would  be  kept.  This  relates  directly 
to  the  operation  of  the  Department.  A  log  would  be  kept  of  all  con- 
tacts made  on  specific  matters. 

Calls  from  the  White  House,  calls  from  ]Members  of  Congress,  calls 
of  every  kind  made  to  the  eTustice  Department  with  reference  to  any 
case,  with  the  exception  of  press  inquiries — -what  would  be  your  pol- 
icy with  respect  to  keeping  such  a  log  ? 

Judge  Bell.  I  expect  to  keep  that.  If  needed,  I  am  even  going  to 
make  it  tighter. 

I  am  going  to  look  at  it  just  as  soon  as  I  can  get  to  that.  I  want  to 
do  that  for  my  own  protection  and  also  for  the  protection  of  the  pnb- 
lie.  I  think  the  public  would  be  entitled  to  know  that  that  was  going 
on.  I  suppose  the  log  is  public  information.  I  think  the  press  ought 
to  be  an  exception. 

Senator  Heixz.  Would  you  yield  ? 

Senator  Riegle.  Yes. 

Senator  Heixz.  In  response  to  my  good  friend  from  Maryland,  in 
fact,  yesterday,  I  think  it  is  correct.  Judge  Bell  made  a  pledge  to  this 
committee  that  he  would  keep  such  a  log. 

Judge  Bell.  Senator  Mathias  told  me  when  I  visited  with  him  last 
week  about  the  log.  I  had  been  aware  of  it.  It  seems  to  me  I  had 
heard  of  it  before,  but  not  specifically.  That  is  the  reason  I  was  able 
to  answer  yesterday. 

Senator  Riegle.  Coming  back  to  your  relationship  to  the  President, 
the  President  has  veto  power  over  the  top  appointments  that  you 
put  forward  to  him. 

Does  the  same  thing  apply  in  policy  areas?  Is  that  the  general 
understanding?  That  is,  if  you  were  to  decide,  for  example,  to  pro- 
ceed with  a  certain  kind  of  antitrust  action,  would  it  be  the  practice 
and  w^ould  you  anticipate  to  go  to  the  President  and  tell  hiin;  then 
he  would  say  yes  or  no?  Or  do  you  consider  yourself  having  inde- 
pendent action  in  that  area  ? 

Judge  Bell.  I  am  independent  in  that  regard. 

He  has  only  a  veto  over  personnel.  He  never  asked  for  anything 
like  that,  and  I  doubt  that  I  could  agree  to  it. 

Senator  Rtegle.  In  other  words,  you  would  not  be  comfortable 
serving  under  that  kind  of  system  ? 

Judge  Bell.  That's  right. 

The  Justice  Department  is  a  vast  institution.  There  are  all  kinds 
of  things  going  on  there.  I  could  not  function  if  I  had  to  check  those 
sorts  of  things  out. 

Senator  Abourezk.  If  I  may  interrupt,  I  wonder  if  that  would 
apply  to  your  decisions  on  whether  to  support  a  warrant  for  wiretap? 

Judge  Bell.  That  would  directly  involve  him,  and  I  ouglit  to  talk 
to  him  about  that.  That's  part  of  the  accommodation  I  was  talking 
about. 
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To  make  pron:ress  in  tliis  area,  based  on  wliat  I  have  seen  so  far, 
it  is  going  to  require  some  cooj^eration  between  the  Executive  and 
the  Congress  and  the  Judiciary  through  the  warrant  procedure. 

T  would  discuss  that  with  him. 

Senator  Abourezk.  He  would  not  have  a  veto  over  it,  would  he? 

Judge  Bell.  Xo.  I  would  have  to  cany  out  my  own  oath  and  my 
responsibility.  The  Attorney  General  is  not  a  constitutional  office;  it  is 
a  statutory  office.  Xevei-theless,  I  am  under  oath  and  I  would  have  to 
do  what  I  thought  was  right  about  that. 

Senator  Abourezk,  That  would  mean  that  you  would  recommend 
that  the  President  would  sign  such  a  bill  if  you  had  to  have  a  warrant 
for  every  kind  of  wiretap  ? 

Judge  Bell.  Right. 

Senator  Rikgle.  I  have  two  other  things  in  the  time  tliat  remains. 

I  see  one  of  the  key  responsibilities  that  you  would  have  over  the 
next  4  years  as  recommending  prospective  members  to  the  Supreme 
Court.  It  is  likely  that  sometime  in  the  future  that  need  will  arise. 

Frankly,  we  talked  about  the  Cai-swell  thing  at  length  yesterday. 
My  greatest  concern  with  it  is  not  so  much  looking  backward,  but 
looking  ahead. 

If  I  thought  there  was  any  chance  under  the  sun  that  a  nominee  of 
that  ji-eneral  caliber  would  be  put  forward  by  this  administration, 
then  I  would  be  very  hard  pressed  to  feel  good  about  it  or  to  support 
your  nomination  or  other  things. 

"While  we  have  not  commented  quite  that  directly,  what  I  would  like 
is  to  get  some  feeling  from  you  now  as  to  the  kinds  of  qualifications 
and  the  general  criteria  that  you  would  tend  to  apply, 

I  assume  the  first  place  the  President  would  look  for  a  recommenda- 
tion for  someone  to  sen^e  on  the  Supreme  Court  would  be  to  his  Attor- 
ney General.  That  is  an  awesome  responsibility. 

I  would  like  for  the  record  some  clear  sense  from  you  as  to  the  tests 
you  would  tend  to  apply  to  somebody  or  the  screens  that  you  would  use 
to  try  to  identify  candidates  or  perspective  nominees  to  the  court. 

Judge  Bell,  That  is  an  awesome  responsibility. 

This  would  assume  that  the  Pi^esident  is  not  going  to  have  a  nomi- 
nating commission  for  Supreme  Court  Justices,  I  am  not  saying 
whothor  or  not  that  will  be  done. 

To  the  extent  I  have  something  to  do  with  it.  I  will  nick  people  onl}' 
of  excellence,  Xo,  1,  excellence  as  a  lawyer  or  as  a  public  servant  with 
a  demonstrated  record, 

I  will  probably  trv  to  find  someone  who  has  some  public  service 
record. 

You  run  a  high  risk  of  appointing  someone  to  the  Supreme  Court 
who  has  never  had  any  public  service  record.  You  can  get  the  Ix^st  ])er- 
son.  the  best  lawyer  you  can  find,  but  you  might  not  know  for  sure  just 
whnt  is  iroing  to  happen. 

The  Supreme  Court  may  be  our  most  important  institution.  It  cer- 
tainly has  more  to  do  with  the  lives  and  the  fortunes  of  people  than 
most  anything  else. 

T  would  not  want  to  do  anything  except  make  the  Supreme  Court 
better. 
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I  have  served  on  a  court.  I  think  I  know  a  good  judge  when  I  see- 
one.  I  think  I  can  ahnost  predict  who  is  going  to  be  a  good  judge. 

The  appointing  power  would  be  a  whole  lot  different  from  writing 
a  letter  for  somebody. 

Senator  Riegle.  How  about  representatives  of  the  society  as  a  whole  ? 

One  of  the  obvious  shortcomings  of  the  court,  in  my  judgment,  is 
the  fact  that  there  is  not  a  woman  there.  I  don't  just  mean  one  neces- 
sarily, but  I  mean  the  fact  that  there  is  not  one  I  think  troubles  many 
people. 

Judge  Bell.  That  has  a  lot  to  do  with  the  basis  for  appointment. 
There  are  some  very  good  women  lawyers.  I  have  interviewed  some 
since  I  have  been  the  designee  as  Attorney  General.  I  do  not  think  we 
would  have  any  problem  finding  people  who  measure  up  to  the  stand- 
ard of  highest  exrollence  amongst  any  minority  group.  That  is  ttie 
one  thing  I  have  learned.  You  do  not  have  to  loAver  standards  in  this 
country.  There  are  some  very  good  people  in  all  groups.  I  have  been 
interviewing  them. 

Senator  Riegle.  So  you  would  be  sensitive  to  the  question  of  under- 
representation  ? 

Judge  Bell.  Oh.  yes.  One  could  hardly  lose  sight  of  that.  It  is 
something  that  is  with  us  on  a  daily  basis. 

Senator  Riegle.  That  leads  to  my  last  question. 

When  we  were  talking  yesterday  about  tlie  research  process  to 
come  up  with  candidates  for  Attorney  General,  and  there  is  some  re- 
lationship here  in  that  this  is  an  equivalent  process,  you  said  yesti^r- 
day  in  your  testimony,  "We  had  a  hard  time  finding  them."  Tliat  wf^s 
namely  people  qualified  to  be  Attorney  General. 

I  have  thought  about  that  since  yesterday.  I  am  not  suggesting  it 
is  easy  to  find  them,  but,  on  the  other  hand,  there  are  214-  million  of 
us  in  the  United  States.  There  are  an  awful  lot  of  people  who  are  in 
the  practice  of  law  who  have  been  in  public  service. 

I  want  to  understand  a  little  better 

Judge  Bell.  Did  I  say,  "qualified  to  be  Attorney  General"? 

Senator  Riegle.  Let  me  read  my  comment  before  yours. 

It  was  to  this  effect.  It  was  in  the  course  of  a  colloquy  that  we  were- 
having : 

To  many  people  this  is  sort  of  a  troublin.?  aspect.  One  can  argue  whether  it 
shonld  or  should  not  be,  but  there  are  a  lot  of  folks  in  the  country  and  a  lot 
of  jieople  qualified  to  be  Attorney  General. 

We  were  talking  about  whether  friendships  and  close  relationships 
had  some  bearing  on  the  decision. 

My  most  immediate  words  were  "people  qualifiod  to  be  Attorney 
General." 

You  interjected  at  that  point  and  said : 

We  had  a  hard  time  finding  them.  I  was  not  seeking  this  job.  We  were  looking 
for  someonCi  The  President  finally  chose  rne. 

I  take  it  from  that  that  you  vrere  iuA^olved  in  the  process  of  scouting 
foi-  prosppcts  for  Attorney  General. 

Judge  Bell.  I  did  not  mean  that  we  had  trouble  finding  people 
qualified  to  be  Attorney  General.  There  are  many  people  qualified 
to  be  Attorney  General. 

"Wliat  I  meant  was  that  Governor  Carter  had  a  hard  time  finding 
someone  who  he  wanted  to  name  Attorney  General. 
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That's  a  wliole  different  thin<r. 

I  reconinieiidcd  several  people  to  be  Attorney  General.  I  don't  care 
to  give  their  names,  though  I  would  give  them  to  you  privately. 

I  think  if  you  saw  the  people  I  recommended,  you  would  think 
that,  "He  really  knows  how  to  pick  good  people." 

But  when  the  President  is  picking  his  Attorney  General,  I  suppose 
he  has  some  criteria  in  mind  that  some  outside  person,  like  me,  would 
not  use.  I  just  picked  good  people. 

Senator  Riegle.  Let  me  ask  this 

Chairman  Eastf-and.  Your  time  is  up. 

Senator  Sasser? 

Senator  Sasser.  Judge  Bell,  j^esterday  we  got  into,  briefly,  a  dis- 
cussion about  antitrust  activities.  The  accusation  has  been  leveled  that 
the  Justice  Department's  Antitrust  Division  has  not  been  as  active 
as.  perhaps,  it  should  have  been  over  the  past  G  to  8  years. 

I  want  to  ask  you,  sir,  if  you  agree  with  that  assessment.  If  so, 
what  steps  would  you  take  to  reactivate  or  to  energize  this  vital  divi- 
sion of  the  Justice  Department  ? 

Judge  Bef.l.  That  is  a  hard  question  to  answer  because  I  read  a 
speech  that  Mr.  Baker,  the  Assistant  Attorney  General  in  charge  of 
the  Antitrust  Department,  made  to  the  Federal  Bar  Association  I 
think  on  Oct()l)er  2(5.  This  wa:<  a  public  address. 

In  there  he  said  he  luid  DO  grand  juries  going  on  investigating 
price  fixing. 

I  do  not  know  what  the  history  of  the  Antitrust  Division  is,  but  it 
struck  me  that  that  is  a  lot  of  acti\'ity.  When  you  have  00  ditl'erent 
grand  juries  investigating  price-tixing  schemes,  that  is  a  lot. 

In  addition  to  that,  Mr.  Baker  did  go  to  Chicago  in  the  Box  case 
and  asked  that  severe  sentences  be  imposed.  I  think  maybe  all  pleaded 
nolo  contendere,  if  not  guilty. 

In  that  area,  it  seems  to  me  that  they  are  fairly  active,  but  I  have 
not  been  there  to  talk  with  them.  I  know  something  about  the  field. 

If  I  am  confirmed,  that  will  be  one  of  the  first  things  I  will  do — 
go  to  the  Justice  Department  Antitrust  Division,  find  out  what  they 
are  doing,  and  find  out  what  they  are  doing  in  the  regional  oflices  they 
have,  and  see  if  they  are  doing  what  they  ought  to  be  doing. 

If  thev  are  pursuing  a  vigorous  course  and  enforcing  antitrust  laws, 
then  OK. 

That  is  about  all  I  can  say  about  that. 

Senator  Sasser.  Let  me  ask  you  this :  Does  King  and  Spalding — and 
I  assume  t]\at  it  does — operate  in  the  field  of  antitrust  ? 

Judge  Beix.  We  have  nine  lawyers  in  the  antitrust  section  of  the 
firm.  When  a  case  gets  in  litigation,  wlioever  in  that  section  is  work- 
ing on  the  case  moves  over  into  the  trial  department  to  try  the  case. 
They  help  the  trial  lawyers  Avith  the  case. 

So  we  have  a  number  of  lawyers  working  on  ant  itrust. 

AVe  have  only  one  graiul  jury  investigation  tiiat  we  have  nnvtliiiig 
to  do  with,  and  that  is  not  a  regular  client,  but  a  client  from  another 
section  of  the  country. 

['nder  the  statement  I  fded  yesterday,  I  would  be  dis(}ualilied  in 
that  case. 
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The  nine  lawyers  in  the  antitrust  section  spend  their  time  counsel- 
ing with  regular  clients  on  the  antitrust  laws  and  how  to  obey  the 

antitrust  laws.  -     n  i.i     4. 

We  have  a  unit  that  we  can  send  out  to  a  client  and  get  all  the  top 
management  there  and  explain  some  of  the  laws,  such  as  the  Kobmson- 
Patman  Act,  which  very  few  people  can  understand. 

We  think  we  have  a  way  of  explaining  it.  .       ,        •        . 

That  is  the  sort  of  thing  we  do.  We  call  it  "counselmg,"  antitrust 

counseling.  .  , 

Today  you  cannot  represent  a  company  without  having  people  wlio 
understand  the  antitrust  laws. 

Senator  Sasser.  I  assume  that  as  an  appellate  ]udge  on  the  J^ifth 
Circuit  Court  of  Appeals,  on  occasion  you  wrote  opinions  or  heard 
cases  that  dealt  w4th  antitrust  and  antimonopoly  laws  ? 

Judge  Bell.  I  did. 

Senator  Sasser.  Let  me  ask  you  this :  In  view  of  your  experience  in 
the  active  practice  of  law,  advising  clients  with  regard  to  the  anti- 
trust laws,  and  also  your  experience  as  an  appellate  judge  hearing 
antitrust  cases,  is  it  your  view  that  the  present  antitrust  laws  are  what 
are  needed  to  keep  our  free  enterprise  system  healthy  and  to  encour- 
age competition?  Or  do  we  need  additional  legislation  to  restrict  the 
formation  of  monopolies  and  cartels  ? 

Judge  Bell.  The  weakness  in  the  system  is  not  in  the  laws.  We  have 
good  antitrust  laws.  We  have  adequate  laws  in  most  instances. 

The  weakness  in  the  system  is  that  it  is  easy  to  beat  the  system.  The 
court  processes  are  so  complicated,  so  slow,  that  once  a  case  starts,  it 
never  seems  to  end.  All  you  do  is  just  stay  in  court.  You  can  go  on  for 
years  in  court  without  anything  being  done. 

To  really  enforce  antitrust  laws,  we  are  going  to  have  to  do  some- 
thing about  speeding  up  the  processes  of  the  courts.  There  are  a  lot  of 
people  working  on  that  now.  I  know  a  lot  about  that.  I  am  on  three 
or  four  different  groups  studying  that. 

Even  the  American  College  of  Trial  Lawyers  is  working  on  that. 

The  Pound  Conference  had  something  to  say  on  that  subject. 

As  long  as  the  court  system  is  not  adequate  to  finish  a  case  within 
a  reasonable  time,  it  is  difficult  to  enforce  the  antitrust  laws.  That  is 
where  the  problem  is.  That  is  more  so  than  the  laws  themselves. 

Senator  Sasser.  Let  me  ask  you,  sir :  Wliat  would  be  your  view  of 
the  method  with  which  we  should  approach  speeding  up  of  this  proc- 
ess? Is  this  a  procedural  matter  which  addresses  itself  to  the  courts 
and  one  that  the  courts  should  solve  or  do  we  need  legislation  giving 
antitrust  and  antimonopoly  cases  first  priority,  or  do  we  simply  need 
more  courts? 

Judge  Bell.  We  need  judges  who  will  give  their  attention  to  a 
case  of  this  sort.  "W'lien  it  gets  into  court,  we  need  to  follow  it  closely 
and  not  just  let  it  flow  through  the  court. 

If  a  judge  keeps  tight  control  over  discovery  and  sets  the  stages 
where  certain  things  have  happened,  you  can  speed  up  the  cases.  The 
way  the  cases  go  through  the  courts  now,  most  courts  are  very  busy, 
the  judges  are  very  busy,  and  they  have  more  cases  than  they  can 
handle. 
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You  start  filing  motions,  and  that  maj'  take  G  or  8  months.  Then 
you  get  into  discovery.  That  may  take  2  or  3  years.  Fmally,  you 
maybe  get  around  to  having  a  pretrial  conference  and  finally  define 
the' issues.  In  a  rare  case  you  finally  get  around  to  a  trial. 

All  this  is  slow.  You  have  to  have  a  judge  or  a  magistrate  right  on 
to])  of  these  cases.  "We  call  these  complex  cases,  complex  litigation. 

The  manual  that  tells  you  how  to  handle  a  complex  case  itself  is 
very  complex.  They  are  just  now  writing  a  new  manual.  It  seems 
to  he  more  complex  than  the  old  one. 

"We  seem  to  have  lost  our  ability  to  simplify  things. 

I  Iniow  a  lot  about  this.  I  intend  to  get  into  this.  It  will  be  the 
first  time  the  Justice  Department  ever  got  into  this. 

"Wc  have  been  leaving  the  court  rules  to  the  Standing  Committee 
on  Rules  of  the  Judicial  (^onferenco.  They  have  been  sending  rules 
into  the  Congress  under  the  Kules  Enabling  Act. 

I  intend  to  get  the  Justice  Department  to  look  into  the  same  thing, 
sort  of  on  a  parallel  course,  because  something  has  to  be  done  about 
this. 

Think  of  the  expense  and  the  waste  of  resources  that  are  involved, 
aside  from  the  fact  that  the  antitrust  laws  are  not  being  enforced. 

This  is  not  just  in  antitrust.  It  is  in  a  lot  of  areas  where  the  public 
policy  is  concerned. 

Senator  Sasser.  Let  me  say  this,  Judge  Bell:  Is  it  not  reasonable 
to  say  that  if  the  appropriate  lawyers  in  the  Justice  Department 
woidd  push  the  cases  faster  through  the  court,  this  would  put  addi- 
tional pressure  on  the  courts  to  try  to  move  the  litigation  along? 

Judge  Bell.  That  would  help  some,  but  you  finally  have  to  get 
the  judge's  attention. 

I  think  the  only  thing  different  about  me  as  Attorney  General  is 
that  I  miirht  go  to  court.  "When  there  is  a  big  case  on,  it  would  not  be 
unusual  for  me  maybe  to  appear  in  the  case  at  some  stage  in  order 
to  see  if  we  could  expedite  some  of  these  cases. 

I  know  the  judges  of  America  pretty  well.  They  all  want  to  do  a 
good  job.  They  just  have  more  to  do  than  they  can  do. 

We  will  be  going  at  that  from  another  side  trying  to  get  some  relief 
for  the  courts. 

Senator  Sasser.  The  reason  I  have  pursued  this  line  of  questioning. 
Judge  Bell,  is  that  I  think  the  feeling  is  widespread  among  the  people 
of  this  coimtry,  particularly  among  the  people  of  my  State,  that  they 
are  beinjr  victimized.  Tliev  feel,  rii;htlv  or  wronjjlv,  that  thev  are 
being  victmiized  by  price  fixing  and  what  they  view  as  monopolistic 
practices  on  the  part  of  large  concentrations  of  the  economic  power 
in  this  country. 

I  am  hopeful  that  if  you  are  confirmed  as  Attorney  General,  that 
you  Avill  carry  out — and  I  am  confident  that  you  will — ^}'Our  feeling 
that  we  should  come  forward  vigorously  with  antitrust  and  anti- 
monopoly  litigation. 

Mr.  Cliaiidiau.  I  ha\e  no  further  questions. 

I  would  like  to  ofi'cr  .for  the  record  a  clipiiing  fi-om  the  Atlanta 
Constitution  of  December  24.  ir»T(\  T  would  like  to  tender  that  now. 

Chaii-man  Kasti^and.  It  will  be  ndinitted. 

Senator  Sasseh.  Thank  you. 

82-.-iS0— 77 7 
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[The  newsstory  referred  to  follows.] 

[From  the  Atlanta  Constitution,  Dec.  24,  1976] 
Integration  Crisis — Beix  Cited  as  One  Who  Saved  Schools 

(By  Sam  Hopkins) 

Griffin  Bell,  the  Jimmy  Carter  appointee  many  liberals  and  the  NAACP  be- 
lieve is  too  conservative  to  be  attorney  general,  was  cited  Thursday  as  a  key 
figure  in  saving  Georgia's  public  school  system  back  when  desegregation  threat- 
ened to  tear  it  apart. 

The  praise  for  Bell  came  from  the  elite  of  Atlanta's  black  leadership  back 
when  many  feared  public  opinion  would  force  the  legislature  to  abolish  the 
school  system.  ' 

Although  it  has  never  been  publicized,  it  was  learned  that  Bell,  as  Gov.  Ernest 
Vandiver's  chief  of  staff,  not  only  met  privately  with  the  black  leaders  to  help 
preserve  racial  harmony,  but  he  also  conceived  the  idea  of  creating  what  came 
to  be  known  in  1960  as  the  Sibley  Commission. 

The  commission,  headed  by  Atlanta  attorney  John  Sibley,  held  public  hearings 
all  over  the  state  on  whether  Georgia's  schools  should  be  kept  open  if  forced  by 
the  federal  courts  to  desegregate. 

And  it  was  the  commission's  later  recommendation  to  keep  the  schools  open 
at  all  costs  that  led  to  the  legislature  striking  Georgia's  school  segregation  laws 
from  the  books. 

Warren  Cochrane,  who  was  executive  director  of  the  Atlanta  Negro  Voters 
League  back  when  Vandlver  went  in  as  governor,  recalled  blacks  meeting  with 
Bell  in  the  law  offices  of  King  and  Spalding  in  the  Trust  Co.  of  Georgia  building. 
"Bell  was  a  moderate  voice  in  those  meetings,"  said  Cochrane,  who  was  one 
of  the  giants  in  the  black  community  back  then.  "But  that  has  always  been  Bell's 
position.  Anybody  who  says  he's  anti-black  is  wrong.  He's  not." 

T,  M.  Alexander,  another  highly  respected  black  leader  in  the  1950's  and 
1960's,  also  recalled  meeting  with  Bell. 

"It  was  at  a  time  when  it  was  not  too  popular  for  blacks  and  whites  to  meet 
together,  especially  in  downtown  offices,"  Alexander  said. 

"To  me,"  he  added,  "it  was  a  breakthrough  and  laid  the  groundwork  for  the 
Sibley  Commission.  I  think  Bell  represented  a  sort  of  moderate  of  voice  at  a  time 
when  it  wasn't  to  popular  to  be  moderate." 

Alexander  further  said,  "There  was  a  concensus  that  we  would  cooperate 
as  long  as  there  was  a  thorough  understanding  that  we  would  get  in  return  what 
we  were  seeking — and  that  was  complete  and  total  integration  of  the  schools." 

The  black  leaders — and  others  close  to  the  meetings  with  Bell — also  disclosed 
the  apparent  significant,  yet  unpublicized,  role  Sen.  Herman  Talmadge  played  in 
arranging  meetings  between  blacks  and  Bell. 

Two  close  confidants  of  Talmadge — black  undertaker  Robert  Parks  of  Cedar- 
town  and  W.  O.  Brooks,  once  a  research  assistant  for  Talmadge  and  an  aide  to 
Gov.  Vandiver  at  the  time — met  repeatedly  with  Atlanta's  black  leaders  in  an 
effort  to  prevent  racial  flare-ups. 

In  fact,  Talmadge  himself,  through  an  intermediary,  had  a  meeting  of  black 
leaders  at  his  home  in  Love  joy.  Gov.  Vandiver  was  there.  Among  the  others 
present  were  Cochrane;  the  late  A.  T.  Walden;  the  late  Dr.  Rufus  Clements, 
president  of  Atlanta  University,  C.  R.  Yates,  board  chairman  of  black-owned 
Citizens  Trust  Bank ;  L.  D.  Milton,  president  of  Citizens  Trust  Bank ;  and  Dr. 
Harry  Richardson,  president  of  Gammon  Theological  Seminary. 

John  Calhoun,  now  a  City  Covmcilman,  was  another  black  leader  back  then 
who  recalls  his  first  meeting  with  Brooks  on  the  Atlanta  University  campus 
prior  to  meeting  with  Bell. 

Brooks,  who  was  later  named  to  the  State  Pardons  and  Paroles  Board  by 
Gov.  Vandiver,  is  now  a  high-level  official  with  the  State  Labor  Department. 
Brooks  declined  to  comment  about  what  went  on  16  or  17  years  ago. 
Several  participants  in  the  numerous  meetings  back  then  between  black  leaders. 
Bell  and  others,  recalled  Vandiver's  much-publicized  "no,  not  one"  comment  he 
made  during  his  gubernatorial  campaign,  in  reference  to  his  opposition  to  allow- 
ing even  one  black  child  go  to  an  all-white  school. 

"We  didn't  hold  that  against  him  later,"  said  one  black. 
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One  reliable  source  said  that  both  Bell  and  Brooks  had  been  strongly  against 
Vandiver  making  such  a  statement.  Bell  was  reported  to  have  been  "alarmed" 
by  it. 

"I  think  two  people  talked  Ernie  into  making  that  statement,"  one  source  said. 
"I  know  who  they  were,  but  I'm  not  going  to  mention  tlieir  names." 

One  oflicial  who  was  close  to  the  mediation  talks  back  during  Georgia's  school 
desegregation  crisis,  commented  Thursday  : 

"I  guess  Griffin  Bell  had  as  much  or  more  to  do  with  a  responsible  transition 
in  Georgia  than  any  other  person.  He  was  one  of  the  key  persons  in  preventing 
a  confrontation  between  the  races.  His  was  a  moderate  and  responsible  voice.  He 
was  the  right  man  at  the  right  place  at  the  right  time.  I  think  there  could  have 
been  a  damned  holocaust  in  Georgia  if  it  hadn't  been  for  people  like  Griffin  Bell 
during  those  trying  times.  The  man's  been  decent  for  a  long,  long  time." 

Bell,  who  retired  as  a  judge  tliis  year  from  the  Fifth  U.S.  Circuit  Court  of 
Appeals  after  15  years  on  the  bench,  confirmed  in  an  interview  that  it  was  he  who 
first  thought  of  such  a  study  group  as  the  Sibley  Commission. 

"I  thought  up  the  Sibley  Commission  one  night  sitting  at  home,"  he  said.  "I 
wrote  up  the  resolution,  got  Ernie  (Gov.  Yandiver)  to  agree  to  it.  and  then  got 
George  Busbee  (who  was  then  a  young  legislator  in  the  Georgia  House  of  Repre- 
sentatives) to  introduce  it." 

Although  he  initiate<l  the  idea  of  the  commission,  he  said  it  very  well  grew 
out  of  the  concern  both  he  and  blacks  had  expressed  that  there  must  be  some 
way  to  "educate  the  public,  to  change  public  opinion,"  about  the  need  for  saving 
the  public  schools. 

Chairman  Eastland.  Senator  ]\rathiaR? 

Senator  Mathias.  Judge,  ayouIcT  you  put  on  your  chief  of  srtaff  hat 
now? 

When  we  poncliidpd  yesterday.  I  had  jnst  put  into  the  record  a  pack- 
a<re  of  le.o-islation  -u-hich  had  been  offered  by  the  Vandiver  administra- 
tion to  tile  Georgia  legislature.  That  in^^luded  l>il]s  wliicli  nuthorized 
the  Governor  to  close  any  public  school,  in  the  lariguage  of  the  legisla- 
tion, "to  preserve  good  order,  peace,  and  dignity  of  the  State." 

It  authorized  the  Governor  to  close  units  of  the  Georgia  university 
system. 

'  It  authorized  the  Governor  to  appoint  counsel  and  compensate  coun- 
sel for  any  ofTicial  sued  in  State  or  Federal  court. 

It  lowered  the  age  to  21  for  admission  to  the  undergraduate  uni- 
versity system  and  to  25  for  graduate  school. 

It  authorized  municipalities  to  levy  taxes  to  support,  separate  schools 
with  the  j)rovision  that  this  power  would  be  void  if  any  court  ruled 
that  the  separation  of  the  races  was  invalid. 

Judge  Betx.  Is  that  "separate  schools''  or  "private  schools?" 

Senator  Math i as.  I  think  the  language  was  "separate,"  but  I  think 
the  implication  was  "private"  schools. 

There  were  some  other  acts  that  were  passed  in  1959 — one  providing 
tax  credits  for  contributions  to  public  schools,  which  is  not  in  the 
record  yet;  and  an  act  establishing  a  commission  on  constitutional  gov- 
ernment; and  an  act  authorizing  correspondence  courses  as  an  alterna- 
tive to  integrated  schools. 

The  last  three.  I  do  not  have  a  text  of  to  offer,  but  I  do  have  a  syn- 
opsis, Mr.  Chairman,  which  I  offer  for  the  record  from  the  Race 
Kelations  Reporter. 

Chairman  Eastlaxd.  It  will  be  admitted  at  this  point. 

[The  material  referred  to  was  tiled  with  the  committee  and  appears 
at  page  743.] 
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Senator  Mathias,  Was  tliis  the  legislative  package  whicli  the  four 
lawyers  appointed  by  Governor  Vandiver,  of  wliom  you  were  one, 
recommended  to  tlie  Vandiver  administration  ? 

To  refresh  the  committee's  recollection  of  the  testimony  yesterday, 
there  was  a  report  from  the  Atlanta  Constitution  of  November  18  that 
four  lawyers,  yourself,  Mr.  Charles  Block,  M.  B.  B.  Murphy,  and  Mr. 
Carter  Pitman,  had  gone  to  Virginia  to  make  a  study.  I  think  you  said 
that  you  had  traveled  to  some  other  places. 

Judge  Bell.  Right. 

Senator  Mathla.s.  I  might  ask  you  at  that  point  did  you  go  to 
Maryland  ? 

Judge  Bell.  Xo  ;  we  did  not  go  to  JNIaryland.  I  can  only  remember 
going  to  Alabama  and  Virginia.  I  keep  seeing  in  the  papers,  in  the 
clippings  we  dug  out,  something  about  South  Carolina,  but  I  cannot 
remember  going  to  South  Carolina.  It  may  be  that  we  just  studied 
their  laws.  We  probably  studied  all  of  the  laws.  We  may  have  even 
studied  Maryland's  laws.  It  has  been  so  long  ago. 

Senator  Mathl\s.  We  had  separated  schools  in  Maryland.  We  han- 
dled that  problem  without  violence.  We  moved  to  an  integrated  sys- 
tem. I  am  sorry  you  did  not  visit  Maryland. 

Judge  Bell.  What  vear  did  vou  integrate  vour  schools? 

Senator  ]Mathl\s.  We  had  done  it  by  that  time.  We  had  moved  in 
that  direction  by  that  time. 

Judge  Bell.  Well,  you  were  probably  one  of  the  first  States  then. 

Senator  Mathias.  It  might  have  been  a  good  trip  for  you  to  have 
made. 

Judge  Bell.  By  hindsight,  probably  I  should  have  gone  to 
Maryland. 

Senator  Mathias.  We  would  have  welcomed  you. 

Were  these  bills  the  package  which  the  group  of  four  lawyers 
recommended  ? 

Judge  Bell.  Not  all  of  them. 

Senator  Mathias.  Could  you  tell  us  which  you  did  recommend  ? 

Judge  Bell.  I  assume  where  you  say  the  Governor  could  close  the 
schools,  that  must  be  the  bill  where  we  were  going  to  reduce  from  a 
system  to  a  separate  school. 

Senator  ISIathias.  I  do  not  want  to  raise  the  question  of  S.  1  again, 
although  I  take  the  opportunity  to  recommend  the  new  S.  1  to  the  mem- 
bers of  the  committee,  but  this  was  S.  1  in  the 

Judge  Bell.  I  know  that  is  one  we  recommended. 

I  cannot  remember  the  others.  I  remember  discussion  about  the 
lawyers  because  these  little  small  school  districts  would  not  have  the 
money  and  they  would  want  somebody  to  pay  the  lawyers.  Somebody 
had  to  pay  the  lawyers  if  they  were  going  to  litigate. 

I  do  not  know  if  that  was  anything  we  recommended.  That  was  just 
something  that  was  going  on  at  that  time. 

We  may  have  recommended  the  University  of  Georgia  statute. 

We  may  have  recommended  the  tax  credits.  That  sounds  reasonable. 

I  cannot  i-emember  an^^thing  at  all  about  correspondence  courses.  I 
cannot  believe  I  had  anything  to  do  with  that. 

The  taxes  for  private  schools  may  have  been  one. 

I  do  not  remember  anything  about  the  age  limits.  It  sounds  like  the 
age  limits  were  some  sort  of  a  gimmick  to  keep — you  see,  the  NAACP 
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at  tliat  time  would  have  a  hard  time  finding  sombody  to  apply  to  the 
University  of  Georgia.  This  must  have  been  some  sort  of  a  gimmick 
to  bar  some  particular  person. 

Judge  Ward  in  Atlanta,  for  example,  applied  to  the  Georgia  law 
school.  He  was  thwarted  for  3  or  4  years  by  keeping  the  case  in  court. 
I  had  nothing  to  do  with  that,  but  it  was  done.  He  finally  graduated 
from  Northwestern  University  Law  School  while  the  litigation  was 
going  on  about  his  getting  into  the  University  of  Georgia. 

So  this  could  have  had  something  to  do  with  that  tj^pe  of  thing. 

I  do  not  remember  having  anything  to  do  wdth  that  particular  bill. 

The  one  that  I  am  clear  on  was  the  one  going  down  to  one  school, 
and  I  believe  we  may  have  had  something  to  do  with  the  University 
of  Georgia. 

As  I  tried  to  make  clear  yesterday,  Georgia  was  in  turmoil.  "We  had 
205  membei-s  of  the  house,  54  senators.  They  were  dedicated  to  segre- 
gated schools  and  closing  the  school  system.  Everybody  was  getting  up 
ideas  about  what  to  do  Avith  these  things.  Everybody  in  Georgia  was 
sort  of  reconstituted  into  being  constitutional  lawyers.  They  all  had 
answers  to  those  sort  of  things.  It  was  sort  of  chaotic. 

I  do  not  want  you  to  think  that  I  am  denying  that  the  four  lawyers 
got  uj)  some  of  these  bills.  I  just  don't  know  Avhich  ones  we  got  up. 
That  is  what  we  were  asked  to  do.  I  did  the  best  I  could  in  the  repre- 
sentation that  I  had  assumed. 

I  do  not  think  that  whatever  I  did  made  matters  worse  than  they 
were.  If  anything,  it  improved  the  situation.  I  hope  that  is  the  way  I 
am  judged. 

Senator  Mathias.  You  referred  yesterday  to  some  correspondence 
that  you  had  and  to  some  records.  AVould  that  throw  some  light  on  the 
history  of  this  period? 

Judge  Bell.  Xo. 

AVhat  I  have  been  able  to  find  would  not  throw  any  light.  It  would 
be  fragmented. 

I  found  one  letter  that  I  wrote  to  the  Governor  on  behalf  of  the 
lawA'ers"  committee.  It  was  in  tlie  nature  of  an  opinion,  but  it  did  not 
throw  an}'  light  on  any  thing  except  that  one  particular  trip. 

The  rest  of  it  was  copies  of  bills.  I  found  copies  of  some  bills  that 
you  rcfered  to  in  my  file,  but  I  do  not  know  how  they  got  there.  I 
cannot  remember  drawing  them.  I  assume  people  Avere  sending  things 
like  tiiat  to  the  lawyers.  I  was  getting  copies  of  them. 

The  one  thing  in  the  file  that  would  show  anything  was  one  letter 
in  the  nature  of  an  opinion  from  a  lawyer  to  a  client. 

That  is  about  this  one  time. 

I  cannot  find  anything  in  the  file  about  the  Sibley  Commission  other 
than  a  draft  of  it.  1  think  I  probablv  handled  that  by  meetin^:  and 
talking.  A  lot  of  this  time  you  would  Le  having  meetings  and  talking. 

I  rememlxn-  a  good  deal  about  the  Siblc}-  Conunission  and  how  it 
was  enacted,  how  we  set  it  up  by  resolution.  I  know  who  I  went  to  see 
to  get  to  spon^^or  it.  It  is  the  present  Governor  of  Geoigia,  Governor 
Busboe.  He  was  a  yonng  legislator.  He  was  willing  to  t^ponsor  it. 

Senator  Mathlas.  Do  you  consider  that  letter  to  be  a  i>rivileged 
coinnuinication  between  law^'or  and  client  ? 

Judge  Bkll.  I  do  to  the  extent  that  that  is  exactly  what  it  i.-:  bnt 
if  vou  want  to  jret  it  from  Governor  Vandiver  and  if  it  is  in  the 
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State  archives,  you  are  welcome  to  get  it.  I  would  not  want  to  give 
it  myself.  I  do  not  think  a  lawyer  ought  to  do  that.  It  might  be  in 
the  State  archives.  I  do  not  know  where  Governor  Vandiver's  papers 
are.  He  might  make  it  available.  I  do  not  believe  as  a  lawyer  I  would 
have  a  right  to  do  it. 

Senator  Mathias.  You  talked  of  the  context  of  the  times.  I  think 
that  is  important  as  an  element. 

As  we  all  remember,  it  was  in  INIay  of  1954  that  the  Brown  case 
was  decided  in  which  the  court  held  that  the  official  segregation  of 
schoolchildren  in  public  schools  denied  them  the  equal  protection  of 
the  law  in  violation  of  the  14th  amendment. 

The  court  said  in  that  case  that  we  conclude  that  in  the  field  of  pub- 
lic education  that  the  doctrine  of  separate  but  equal  has  no  place. 

Of  course,  the  order  which  followed  that  opinion  required  the  lower 
courts  to  make  a  prompt  and  reasonable  start  toward  full  compliance. 

So  that  is  part  of  the  context  of  the  times. 

I  assume  that  what  was  of  immediate  concern  to  the  court  was  tlie 
decision  in  Cooper  v.  Aren^  which  had  been  handed  down  just  prior 
to  this  period.  Am  I  right? 

Judge  Bell.  I  think  October  1958. 

Senator  Mathias.  Yes ;  it  was  September  29,  to  be  precise. 
^'  ■  Judge  Bell.  I  am  sorr3^ 

Senator  Mathl^s.  In  that  case  the  court  said  that  it  was  made 
plain  that  "the  dela}^  in  any  guise  in  order  to  deny  the  consti- 
tutional rights  of  Negro  children  could  not  loe  countenanced  and  that 
only  a  prompt  start,  diligently  and  earnestly  pursued,  to  eliminate 
racial  segregation  from  the  pul3lic  schools  could  constitute  good  faith 
compliance. 

"State  authorities  were  thus  bound  to  devote  ever}^  effort  toward 
initiating  desegregation,  bringing  about  elimination  of  racial  discrimi- 
nation in  the  public  school  system." 

So  that  was  the  context. 

The  order  of  the  court  or  the  opinion  of  the  court  in  CQOj>er  v.  Aren 
was  very  clear. 

Judge  Bell.  It  certainly  was.  That  is  what  provoked  all  of  this 
activity. 

"We  "had  the  "rock  and  the  hard  place."  We  had  a  man  who  had 
just  been  elected  Governor  who  said  he  would  never  have  desegre- 
gated schools  and  the  Supreme  Court  had  just  said  that  you  will.  That 
is  what  started  all  of  this. 

IVIaryland  was,  no  doubt,  a  tranquil  place,  but  when  the  1954 
decision  was  decided  in  Georgia,  all  the  people  running  for  Governor 
tried  to  outdo  each  other  on  who 'would  be  the  most  defiant  of  the 
Supreme  Court. 

The  winner  was  a  man  who  said  he  would  go  to  Fulton  Tower. 
That  is  a  jail.  He  said  he  would  be  honored  to  be  put  in  the  Fulton 
Tower  to  show  that  the  schools  would  never  be  integrated  in  Georgia. 

This  is  4  years  later.  The  same  political  climate  is  going  on.  There 
were  a  lot  of  people  in  Georgia  who  wanted  to  save  the  public  school 
system.  Some  moderation  was  setting  in.  Forces  were  building  up. 

That  was  the  time.  All  of  that  is  the  time. 

If  the  Supreme  Court  had  not  put  in  the  Brotmi  decision  that  you 
had  to  do  this  with  "all  deliberate  speed,"  it  would  have  been  like 
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any  other  court  order.  It  would  have  been  carried  out  long  before  it 
was. 

But  when  you  get  that  language  ''all  deliberate  speed"  and  you  have 
people  who  are  in  control  of  the  vote — bear  in  mind  that  the  blacks 
did  not  have  a  right  to  vote  then  except  in  the  urban  areas  in  Georgia, 
in  Atlanta  and  a  few  other  large  cities. 

The  people  in  power  did  not  want  to  integrate  the  schools.  The 
masses  of  the  people  did  not  want  to  do  it.  They  had  this  umbrella  to 
got  under :  ''all  deliberate  speed."' 

"When  Cooper  v.  Aren  came  along,  it  was  obvious  something  had 
to  be  done  pretty  fast,  but  it  was  10  more  years  before  the  South  hnally 
desegregated.  They  finally  desegregated  in  the  cases  that  the  chairman 
knows  about,  the  30  cases  I  had  in  Mississippi  where  the  Supreme 
Court  said,  "You  have  to  desegregate  these  schools  at  once,"  and  they 
were  desegregated  in  6  weeks. 

That  was  the  first  time  that  it  had  ever  been  put  to  the  courts  or 
to  the  Soutii  cold  turkey,  that  they  had  to  do  it  at  once.  It  was  done. 

It  took  a  long  time.  I  remember  Senator  Russell  said  after  the  Brown 
decision  that  it  would  take  25  vears  to  deseirregate  the  schools  in  the 
South.  Well,  it  took  15  3'ears.  That  is  what  it  took. 

In  other  parts  of  the  country,  I  don't  know  about  Maryland,  the 
schools  never  have  been  desegregated ;  but  they  did  not  have  segrega- 
tion required  by  law,  which,  of  course,  is  a  thing  which  is  another 
subject. 

Senator  ^NIatiiias.  Feelings  were  not  all  that  calm  in  Maryland 
either  at  that  time.  I  am  proud  to  say  we  had  a  Governor  at  that  time, 
I  respect  his  memory,  Theodore  Iloosevelt  McKeldin,  and  just  by 
chance  he  was  a  Republican. 

Judge  Bell.  Do  you  think  that  made  all  the  difference  ? 

FLaughter.] 

Senator  Matiiias.  But  when  this  court  order  w^as  issued,  he  said, 
""We  will  obey  the  law."  I  think  that  is  what  made  the  difference  in 
Mai  viand.  It  was  leadership. 

Judge  Bell.  I  am  sure  it  did. 

Senator  Matiilvs.  He  said,  ""We  will  obev  the  law." 

Judge  Beli-.  He  did  not  want  to  go  to  the  Fulton  Tower.  That  is 
the  difference.  You  were  lucky  that  you  had  a  Governor  like  that. 

AVhat  we  did  in  Georgia — some  people  do  agree  with  me,  I  think — 
we  did  the  best  we  could  under  the  circumstances. 

I  do  not  want  you  to  think  that  I  was  out  making  S]ieoches  that  we 
wanted  to  integrate  the  schools.  I  did  not  make  any  s])eeches  that  I 
can  recollect.  But,  in  my  own  way.  I  thought  I  was  doing  pretty  good. 

Chairman  EastTxAnd.  Your  time  has  expired. 

Senator  ^NIattilxs.  Our  chairman  has  lowered  the  boom  on  me. 

Chairman  Eastmax.  Senator  Bayh? 

Senator  T^ayu.  Judge  Bell,  I  was  looking  at  the  record  last  night. 
I  would  like  to  perhaps  get  a  little  refinement  or  touch  on  a  couple 
of  issues  that  were  bi'ought  up  in  our  give  and  take  yesterday  where 
I  had  intended  to  ask  ((uestions  and  did  not. 

We  got  into  an  extended,  and  I  thought  satisfactorv.  discussion  of 
the  whole  area  of  equality  for  women  as  well  as  minorities. 
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We  now  have  one  constitutional  amendment  out  in  the  field.  Prob- 
ably at  this  very  hour  it  is  being  voted  on  in  the  Indiana  House  of 
Representatives.  I  hope  it  is  voted  on  favorably. 

You  express  support  for  that  amendment.  There  are  laws  that  need 
to  be  strengthened,  but  it  seems  to  me  that,  despite  all  of  this,  even 
if  we  passed  the  equal  rights  amendment  and  it  becomes  the  27th 
amendment  of  the  Constitution,  one  of  the  most  important,  in  fact, 
I  think  the  most  important  area  that  will  lead  to  results  for  women 
and  minorities  is  to  enforce  the  laws  that  we  have  on  the  books. 

It  has  been  a  very  frustrating  experience  for  me  in  dealing  with 
certain  officials  in  this  last  administration  too,  in  essence,  see  the  en- 
forcement procedures  come  to  a  standstill.  The  claim  is  that  the  case- 
load is  great.  It  is  great.  But  in  several  instances  in  various  depart- 
ments slots  are  vacant  which  are  not  now  filled  in  the  enforcement 
area. 

I  happen  to  laiow  as  a  member  of  the  Appropriations  Committee 
that  no  requests  have  been  made,  despite  suggestions  that  I  made,  in 
a  special  hearing  right  in  this  room,  that  such  request  be  made  if  the 
laws  were  not  being  enforced  because  of  lack  of  facilities,  because  of 
lack  of  personnel  or  resources.  Ask  for  what  you  need,  and  the  Congress 
will  give  you  the  money  to  enforce  these  laws  to  see  that  the  rights  of 
American  citizens  are  protected. 

It  seems  to  me  that  makes  a  lot  more  sense  than  passing  a  whole 
bunch  of  new  laws. 

I  just  would  like  to  get  your  feeling  as  Attorney  General ;  in  your 
relationship  with  this  committee,  as  well  as  the  Appropriations  Com- 
mittee, would  you  pledge  to  make  sufficient  requests  to  have  the  per- 
sonnel necessary  to  strengthen  your  enforcement  arm  clown  there  at 
Justice,  to  enforce  the  rights  through  the  laws  which  are  now  on  the 
books  ? 

Judge  Bell.  We  will.  I  will  pledge  that. 

Senator  Bayh.  I  think  that  is  critical. 

Judge  Bell.  I  think  it  is  also  critical  to  the  country  that  we  not  have 
laws  that  we  do  not  carry  out. 

If  we  have  bad  laws,  they  ought  to  be  repealed.  If  they  are  on  the 
books,  they  ought  to  be  enforced. 

So  if  you  will  give  me  a  memorandum  about  some  of  the  areas  you 
have  in  mind,  I  will  be  glad  to  see  it. 

Senator  Bath.  I  would  be  glad  to  do  that.  I  do  not  think  it  is  neces- 
sary to  get  into  details.  I  know  you  would  not  make  your  general 
pledge  if  you  did  not  mean  to  fulfill  it. 

Eight  now  there  is  a  contest  between  the  women  who  want  their 
rights  protected,  on  one  hand,  and  minority  groups  who  want  their 
rights  protected,  on  the  other. 

People  in  the  administration  are  making  a  trade-off  that  they  are 
going  to  use  limited  resource — just  enforce  one  group  or  some  here  and 
some  there. 

It  seems  to  me  we  should  not  have  a  situation  where  groups  of 
Americans  who  are  denied  equal  opportunity  are  vying  for  their  day 
in  court,  so  to  speak. 

I  will  be  glad  to  submit  a  memorandum  like  that  to  you. 


99 

Judge  Bell.  I  ran  toll  you  that  if  yon  will  visit  with  the  Mexican 
Americans,  yon  will  luive  a  third  o:ronp  who  think  they  are  not  getting 
their  rights. 

Senator  Bayii.  Tliat  was  one  of  the  minority  groups  that  I  have  been 
considering.  That  is  certainly  very  important. 

AVe  discussed  yesterday  the  responsibility  that  you  will  have  in  the 
battle  arainst  crime.  You  seem  to  share  my  conviction  that  we  need  to 
emphasize  preventative  techniques  and  programs  and  that  the  Juvenile 
Ju-tice  Act  holds  a  great  deal  of  merit  with  early  attention  to  children's 
l^roblems. 

Lot  me  bring  to  your  attention,  so  that  you  might  for  the  record  give 
"US  your  thoughts  on  this:  Our  connnittee  has  given  special  attention 
to  the  problems  of  vandalism  and  violence  in  our  public  schools  where 
hundreds  of  millions  of  dollars  are  wasted  needlessly  that  could  be 
better  used  in  i)ositive  educational  programs. 

The  present  Office  of  Juvenile  Justice  is  in  the  process  of  com- 
mencing, in  conjunction  with  the  Office  of  Education  of  IIE"\V,  a 
special  pilot  program  which  will,  I  think,  have  80  connnunities. 

There  will  be  a  joint  effort  between  school  officials,  teachers,  parents, 
children,  law  enforcement  officials,  and  conmiunity  leaders  to  try  to 
really  concentrate  on  this  area. 

In  fact,  I  think  in  the  next  week  or  two  the  NEA  is  holding  its 
special  convention  giving  special  attention  to  this. 

I  just  would  like  to  get  your  opinion  as  to  whether  this  kind  of  pro- 
gram should  be  pursued  until  we  see  whether  special  attention  might 
deal  with  that  problem  which  is  very  critical  whore  the  halls  or  many 
of  our  classrooms  really  are  not  safe  for  teachers  or  students. 

Judge  Bell.  That  is  the  most  critical  problem  there  is  in  public 
education. 

AVliorever  you  will  go.  you  will  find  that  this  is  a  problem.  It  is  not 
only  in  violence;  it  is  also  other  forms  of  disorder.  It  is  impeding 
education. 

All  school  teachers  and  school  administrators  will  say  this. 

It  is  a  problem  that  has  to  be  dealt  with.  It  has  to  be  brought  under 
control. 

I  do  not  know  of  anybody,  any  citizen,  who  is  not  in  favor  of  doing 
this. 

It  is  like  so  many  other  things — nobody  is  doing  anything  about  it. 
Wo  are  going  to  get  started. 

Senator  Bayh.  You  would  be  willing  to  proceed  to  see  if  you  can 
find  an  answer? 

Judge  Bell.  Yes. 

I  would  want  to  look  for  an  answer.  This  is  something  I  would  be 
•pledged  to  do. 

I  have  made  speeches  on  this  subject  to  school  groups. 

It  is  a  serious  problem  in  Ameiica. 

Senator  Bayif.  Thank  you  very  nuich. 

I  happen  to  have  had  the  privilege  to  have  been  this  committee's 
representative  on  the  Select  Committee  on  Intelligence. 

There  have  been  questions  directed  at  you  in  this  area.  T  would  like 
to  expand  those  ({uestions  a  bit.  so  that  that  soloot  couunittee,  wliich 
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is  going  to  have  to  work  closely  with  you  as  we  have  your  predecessor, 
will  have  the  benefit  of  your  knowledge  now. 

I  wonder  how  we  can  balance  the  U.S.  need  to  know  information  to 
protect  all  of  our  citizens  and  to  protect  our  country,  on  one  hand, 
with  the  rights  of  individual  American  citizens  to  have  their  rights 
protected,  on  the  other  hand. 

There  are  about  three  general  areas  that  we  are  considering  right 
now. 

You  have  discussed,  I  think,  rather  fully  at  least  part  of  the  first 
area,  which  involves  the  Presidential  use  of  authority  under  the  na- 
tional security  guides  where,  really,  the  Supreme  Court  has  left  a 
vacuum. 

They  have  spoken  rather  eloquently  and  specifically,  as  we  have 
discussed  here,  in  the  area  of  domestic  surveillance ;  but  they  have  left 
open  the  area  of  the  national  security  question. 

There  are  two  cases  which  you  know  very  well :  the  case  that  you 
have  written  in  Brown  and  the  Ziuihon  case,  which  takes  a  contrary 
point  of  view. 

Early  before  the  committee  I  think  you  said  that  your  views  had 
changed  on  this  in  light  of  vvhat  has  happened  sulr.sequent  to  tlie 
Brown  decision. 

I  would  just  like  to  ask  you  to  consider  that  we  are  talking  about 
legislation  to  protect  individual  rights.  So  far  our  discussion  has  been 
confined  almost  completely  to  electronic  surveillance.  I  would  like 
you  to  give  your  thoughts  "as  to  whether,  perhaps,  we  should  also  in- 
clude in  this  other  violations  of  individual  rights,  which  are  also_  in 
the  province  of  intelligence  gathering,  such  as  mail  openings,  entries, 
illegal  or  surreptitious  searches,  and  this  kind  of  thing. 

judge  Bell.  I  think  they  ought  to  be  included  under  the  warrant 
procedure. 

Senator  Bath.  I  am  glad  to  hear  you  say  that. 

As  I  recall,  you  have  said  that  you  will  assist  Congress  in  passing 
legislation  which  will  provide  the  guidelines  for  President  to  protect 
the  rights  of  individual  citizens. 

Judge  Bell.  Kight. 

I  think  if  you  are  going  to  open  somebody's  mail,  there  is  no  reason 
why  you  cannot  get  an  order  through  the  Federal  court  that  you 
would  get  to  surveil. 

Senator  Bath.  I  feel  very  strongly  about  this. 

You  said  you  would  trust  the  Federal  judges  to  make  this  decision. 
Frankly,  I  would,  too. 

I  understand  that  there  is  a  counter  thought  that  the  President  has 
the  right.  I  cannot  answer  that  question.  The  Supreme  Court,  despite 
all  of  our  pronouncements,  is  going  to  decide  that. 

Judge  Bell.  Going  back  to  what  I  said  to  Senator  Abourezk,  I 
think  there  can  be  an  accommodation. 

Of  course  we  want  to  protect  the  country,  protect  society;  at  the 
same  time,  I  think  we  can  protect  the  individual  rights. 

Senator  Bayh.  Another  field  that  has  not  been  discussed  here  is  the 
responsibility  that  is  presently  being  undertaken  by  the  Intelligence 
Committee  to  establish  charters  for  the  various  intelligence  gathering 
agencies. 
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There  are  the  guidelines  for  informers.  Tliorc  is  the  basic  effort  to 
try  to  determine  what  the  limits  of  the  authority  of  the  different  agen- 
cies are.  There  is  the  question  of  what  tools  can  be  used  and  under 
■Nvhat  circumstances.  There  are  the  general  charter  provisions  for  each 
of  the  intelligence  gathering  agencies. 
Would  you  support  that  kind  of  effort? 
Judge  Bkll.  I  would. 

One  problem  the  FBI  has  is  that  they  have  not  had  a  clear  charter. 
I  think  it  is  important,  though,  not  to  get  into  too  much  detail  on  a 
charter,  I  think  you  have  to  have  a  combination  of  charter  and  guide- 
lines. 

Attorney  General  Levi  has  been  working  on  guidelines.  I  think  if 
we  can  lit  those  in  with  a  charter,  you  are  on  the  right  track.  I  think 
it  might  help  some  other  agencies  besides  the  FBI  to  have  a  clear 
charter. 

Senator  Bayii.  We  are  talking  about  all  of  the  intelligence  gather- 
ing agencies.  Unfortunatelv,  few  of  them  have  been  free  from  abuse. 
That  is  past  history.  The  question  is  how  we  deal  with  it  in  the  future, 
which  leads  to  the  third  area  that  I  would  like  to  get  your  opinion  on. 
There  has  been  a  great  deal  of  criticism  directed  at  the  executive 
branch,  which  I  think  is  certainly  "vvell  founded,  and  the  intelligence 
gathering  agencies  themselves,  which  are  part  of  the  executive  branch. 
I  do  not  think  we  can,  in  all  honesty,  as  ^lembers  of  the  Congress, 
say  that  we  were  not  at  least  partially  to  blame  because  we  did  have 
an  oversight  committee  which  was  not  functioning  for  various  reasons. 
There  is  no  need  to  go  into  those. 

Senate  Resolution  400  establishing  the  select  committee  certainly 
determined  that  the  Congress  should  reassert  itself.  We  should  perform 
an  oversight  function. 

If  we  are  going  to  make  this  oversight  function,  we  are  going  to 
have  communication. 

It  seems  to  me  this  also  has  to  be  established  through  a  procedural 
structure,  so  that  there  can  be  an  ongoing,  continual  communication 
bet.Aveen  the  agencies  and  the  select  committee. 

We  are  in  the  process  of  trying  to  put  this  together.  In  fact,  the 
chairman  and  vice  chairman  of  the  select  committee  have  written  to 
the  Justice  Department  asking  them  to  respond  and  help  in  the 
structuring  of  this  iirocedure.  So  far  there  has  not  been  an  answer 
forthcoming. 

I  would  like  to  ask  j'ou,  sir,  if,  when  you  get  in  the  seat  down 
there,  will  you  look  at  that  letter,  will  you  give  us  an  answer,  and 
will  you  help  us  put  together  the  formalized  kind  of  reporting-com- 
munications  system  that  will  make  oversight  meaningful^ 
Judge  Bell.  I  will. 

Senator  Bayh.  I  appreciate  that  because  I  think  it  is  important. 
The  last  area,  which  I  think  you  have  spoken  to  earlier,  if  not  in 
this  hearing,  at  least  to  some  of  us  personally,  and  I  think  really 
the  most  important,  is  that  the  control  or  check  on  these  various 
intelligence  gathering  agencies  should  bo  an  Attorney  General  who 
will  be  determined  to  put  liiinself  in  a  position  where  he  is  not  going 
to  let  those  aireiieies.  with  all  "ood  intentions,  run  helter-sheltrr  out 
of  hand  pursuing  goals  which  they  feel  arc  in  the  best  interests  of 


102 

their  particular  mission,  but  \yhicli  indeed  violate  the  rights  of  indi- 
vidual American  citizens. 

Could  you  tell  us  briefly  what  role  you  feel  that  you  as  Attorney 
General  should  play  to  protect  the  rights  of  individual  Americans 
on  one  hand  and,  at  the  same  time,  provide  reasonable  opportunity 
for  intelligence  gathering  agencies  to  do  their  job? 

Judge  Bell.  I  am  much  impressed  with  the  job  that  Attorney 
General  Levi  has  done  in  this  area,  I  plan  to  pursue  the  same  policy 
he  has.  That  is  to  spend  a  good  portion  of  my  time  on  these  matters 
and  proceed  with  extreme  caution  and  care  whenever  there  is  some 
effort  or  attempt  to  request  to  surveil. 

Senator  Bath.  I  think  you  play  a  critical  role  there. 

Judge  Bell.  I  think  I  have  learned  that  from  talking  to  Attorney 
General  Levi.  The  Attorney  General  is  the  key  in  this  area. 

Senator  Bayh.  I  certainly  share  that  belief.  That  is  why  I  asked 
the  question  for  tlie  record. 

Let  me  move  into  another  area,  if  I  might. 

During  the  campaign  period.  Governor  Carter  expressed  concern 
in  a  couple  of  areas  which  I  feel  are  important. 

Many  of  us  on  this  committee  have  played  a  significant  role  in  this. 

One  involves  the  consumer  class  action  area  in  which  Governor 
Carter  mentioned  that  he  would  like  to  see,  and  I  quote.  "I  would  like 
to  see  legislation  passed  to  overthrow  the  Supreme  Court  rulings  that 
in  the  past  have  blocked  consumer  actions." 

He  then  went  on  to  refer  to  the  present  limitation  of  $10,000  dam- 
ages which  must  be  suffered  individually  by  any  one  member  before 
they  can  bring  an  action  and  also  the  very  strict  notification  provision. 

In  one  case,  as  I  recall,  the  court  ruled  that  you  had  to  inform  2i^ 
million  stockholders  before  a  class  action  suit  could  be  pursued. 

Do  you  have  any  suggestions  as  to  how  we  can  do  what  Governor 
Carter,  now  President-elect  Carter,  soon-to-be  President  Carter, 
wants  to  do,  and  which  many  of  us  in  this  Congress  would  like  to  see 
done,  to  protect  the  rights  of  individual  consumers  to  sue  ? 

Judge  Bell.  I  have  been  criticized  for  a  speech  I  made  at  the 
Pound  Conference  in  St.  Paul  because  I  said  that  we  ought  to  have 
an  opt-in  procedure  in  class  actions  rather  than  the  j)resent  opt-out 
system. 

I  think  that  is  widely  misunderstood  because  it  is  probably  mis- 
understood by  people  who  do  not  understand  the  class  action 
13rocedure. 

Most  class  actions  go  out.  That  is  through  failure  of  the  district 
court  to  certify  the  case  as  a  class  action. 

They  do  it  on  manageability.  The  court  will  conclude  that  the  case 
is  not  manageable. 

For  example,  there  was  a  case  in  the  ninth  circuit  where  the  ninth 
circuit  decided  it  would  take  242  years  to  try  the  case  if  they  gave 
every  plaintiff  10  minutes  apiece  to  prove  his  damages. 

It  is  not  helping  anybody  to  file  a  class  action  that  is  so  big  that  it 
cannot  survive  in  court. 

If  you  opt-in,  you  cut  down  the  class.  That  also  cures  a  lot  of  the 
problems  of  notice  in  the  Eisen  case  that  you  have  in  mind. 

I  do  not  favor  what  a  lot  of  people  favor — that  is,  to  make  every 
class  action  an  opt-in. 
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I  would  do  it  >vithm  the  discretion  of  tlie  district  court.  "Whatever 
the  district  court  thinks  that  avouKI  cuuIjIc  them  to  handle  a  case,  I 
would  give  them  tJiat  discretion  to  do  that. 

On  ago:i'egation  of  claims  to  get  jurisdictional  amounts,  the 
Supreme  tourt  has  held  that  under  the  Federal  rules  you  cannot 
aecreirate,  Thev  have  never  said  that  Congress  could  not  change  the 
jurisdictional  statute. 

Now  there  are  only  two  kinds  of  jurisdiction.  That  is,  diversity  and 
the  Federal  question  jurisdiction  where  you  have  to  have  $10,000. 

Congress  could  legislate  on  that.  It  might  be  Avorth  doing  to  help 
to  give  people  access  to  the  courts. 

Most  of  these  consumer  suits  are  coining  under  a  special  statute 
where  the  court  has  jurisdiction  anyway. 

There  are  some  problems  in  this  area  but  they  are  not  great. 

The  greatest  one,  I  tliink,  is  on  bringing  a  lawsuit  that  is  of  a  size 
that  it  can  be  processed  through  the  courts  within  a  reasonable  time. 
If  we  take  that  as  our  target  or  our  goal,  work  toward  that,  we  will 
help  a  lot  of  people. 

Senator  Bayii.  So  would  you  work  with  us  to  try  to  meet  that  goal, 
so  we  can  make  consumer  action  more  eft'ective  ? 

Judge  Bell.  Yes,  I  would. 

Chairman  Eastland.  Your  time  is  up. 

Senator  Heinz  ? 

Senator  Heixz.  Judge  Bell,  I  would  like  to  clarify''  in  my  own  mind 
your  views  on  the  role  you  j^layed  when  you  were  chief  of  statf  in 
Governor  Vandiver's  administration. 

I  guess  I  can  best  focus  our  thinking  on  that  question  by  asking  you 
whether  the  Griflin  Bell  who  seiTed  as  chief  of  staff  to  the  Governor 
is  the  same  Griffin  Bell  who  sits  before  us  here  today. 

Have  your  views  on  race  relations  changed  over  the  past  IS  years? 
Totlay  do  you  acknowledge  that  you,  back  then,  were  somewhat  less 
sj'mpathetic  to  the  need  for  equr.lity  than  you  are  today  ? 

Or  is  it  your  contention  that  you  have  always  been  sympathetic  to 
the  civil  rights  movement  and  that  your  activities  as  chief  of  staff  are 
reflective  of  that  sympathy  ? 

Another  way  of  asking  that  question,  I  suppose,  is  to  say:  Do  you 
have  any  regrets  about  your  participation  in  the  Vandiver  administra- 
tion ? 

Judge  Bell.  Well,  that  is  a  long  question.  I  will  start  backwards 
and  take  the  last  thing  you  asked  first. 

I  do  not  have  any  regrets  alx)ut  my  participation  in  the  Vandiver 
administration.  I  think  I  made  a  valuable  contribution  in  the  time  that 
I  was  in.  I  think  T  was  a  moderate  when  there  were  not  many  mod- 
erates. I  think  I,  maylje  more  than  any  other  i>erson,  kept  the  school 
system  open. 

That  does  not  mean  that  my  views  about  discrieiination.  Avhatever 
kind  of  discrimination,  ha\e  not  changed.  I  hope  T  have  grown  some. 
I  am  ()l<l(>r.  I  have  been  in  3.000  Federal  cases.  I  do  not  know  of  any- 
one who  has  been  in  as  many  civil  rights  cases  as  T  have  been  in.  If  I 
have  not  <Mown — well,  I  have  irrown.  Xobodv  could  go  throuirh  what 
I  haAc  been  through  sim-o  then  without  growing  a  lot.  T  e.xpect  I  know 
asnmch  constitutional  law  as  most  anvone  in  this  area. 
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I  have  made  many  speeches  on  the  need  for  the  full  implementation 
of  the  equal  protection  laws. 

I  have  had  an  opportunity  to  grow  through  learning  and  through 
being  where  the  action  was  going  on. 

Somebody  else  could  judge  me  better  than  I  can  judge  myself  on 
this,  but  I  know  I  am  a  much  broader  person  than  I  was  when  I  was 
younger. 

But  I  do  not  want  to  say  that  what  I  did  during  the  Vandiver  ad- 
ministration was  some  sort  of  a  crime  that  I  committed  or  that  I  have 
to  admit  some  kind  of  a  guilt. 

In  the  time  that  I  lived  in  then,  I  did  something  worthwhile.  I  did 
something  a  moderate  person  would  have  done. 

Since  then,  I  have  done  the  same  thing.  I  do  not  have  any  worry. 
I  expect  that  my  attitude  on  sharing  power  and  letting  everyone  into 
the  system  is  one  that  can  be  demonstrated,  whereas  most  people  have 
never  had  the  chance  to  prove  what  they  can  do. 

Most  people  that  you  would  have  here  examining  would  be  some- 
body tliat  you  would  take  a  guess  on.  I  have  a  record,  a  proven,  writ- 
ten record.  Whether  it  is  good  or  bad,  I  do  have  a  record. 

I  think  it  shows  that  I  am  a  person  who  believes  in  civil  rights,  con- 
stitutional rights,  the  Bill  of  Rights,  and  I  am  also  a  person  who  has 
demonstra.ted  he  knows  how  to  carry  out  the  law  and  enforce  the  law. 

Senator  Heinz.  Would  it  be  fair  to  summarize  what  you  have  said 
by  saying  that  you  do  not  characterize  yourself  in  the  late  1950's  as 
a  person  insensitive  to  the  civil  rights  movements,  but  you  also  would 
say,  by  virtue  of  your  services  as  judge,  that  you  have  grown  more 
sensitive?  Is  that  an  accurate  characterization  of  what  you  are  saying? 

Judge  Bell.  I  think  that  is  accurate.  I  was  not  young  then,  but  I  was 
muf^h  younger.  I  was  called  on  as  a  lawyer  to  do  somethin<r.  I  did  it. 

Everybody  insists  on  using  the  term  "chief  of  staff,"  but  T  say  it  was 
an  honorary  thing.  Nevertheless,  I  had  that  title.  I  was  thrown  into 
something  t  had  never  been  in  before.  Most  lawyers  my  age  would  have 
never  been  in  that.  It  just  happened  that  I  turned  out  on  what  I  tliink 
is  the  right  side.  Thai:  was  operating  out  of  maybe  an  icrnorance.  If  I 
did  something  wrong  now,  you  could  not  charge  it  to  ignorance  be- 
cause I  have  been  through  the  mill.  I  have  been  through  every  kind  of 
case  you  can  be  in. 

Senator  Heinz.  This  is  an  important  question  because  as  Attorney 
(reneral  you  obviously  will  be  in  a  different  position  than  that  as  a 
judge.  You  will  be  deciding  what  actions  to  bring  to  enforce  our  civil 
rights  laws.  Therefore,  it  is  very  important,  it  seems  to  me.  that  the 
committ-ee  have  a  clear  idea  of  how  aggressive  you  will  be  in  enforcing 
our  Nation's  civil  rights  laws. 

You  mentioned  your  record.  In  the  course  of  your  service  on  the 
Federal  bench  you  have  ruled  on  discrimination  in  the  distribution  of 
public  services. 

In  reviewing  some  of  your  opinions,  it  seems  to  me  that  you  have 
been  a  strict  constructionist  as  far  as  defining  discrimination  is  con- 
cerned. You  stated,  and  correct  me  if  I  am  wrong,  that  in  one  of  your 
decisions,  "Plaintiff  must  prove  overt  bias  before  their  claims  are 
actionable  in  court." 
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In  the«o  ?amp  ca?p?.  howovor.  your  collcniriio.s  on  tlio  fifth  circuit  have 
F;aid  that  discriininatiou  should  he  judged  in  its  effects,  not  by  the 
intention  of  the  accused. 

You  M-ere  somewhat  on  the  other  side.  You  said  tliat  the  intentions 
of  tlie  accused  were  quite  important  in  defining  whetlier  discrimina- 
tion, in  fact,  did  exist. 

My  question  to  you,  therefore,  is,  as  Attorney  General,  will  your 
decision  on  whether  to  prosecute  in  civil  rights  cases  be  determined 
by  the  definition  you  used  as  a  judge?  If  not,  how  Avill  you  define  dis- 
crimination? ITow  broadly  or  narrowly  will  you  define  it?  "Wliat  will 
be  your  views  of  the  question  of  intentions  versus  effects  where  dis- 
criininatiou is  concerned? 

Judge  Bkij..  Well,  would  you  mind  giving  me  the  name  of  the  case 
yon  are  reading  from? 

Senator  Hkixz.  The  Jackson,  Miss.,  swimming  pool  decision. 

Judge  Bell.  If  T  am  not  mistaken,  what  I  said  there,  and  I  do  not 
know  if  I  was  in  the  majority  or  in  dissent,  but  what  I  said  there  is 
now  the  law  by  virtue  of  what  the  Supreme  Court  has  held.  You  have 
to  show  intent  in  most  instances  now. 

So  M'hether  I  was  in  the  majority  or  in  dissent  at  that  time,  that  has 
now  become  the  law. 

I  am  not  trying  to  be  technical  about  it. 

As  I  told  Senator  Kennedy  yesterday  in  answer  to  a  question,  you 
cannot  find  anybody  for  Attorney  General  who  has  already  enforced 
tlie  law  as  much  as  I  have.  I  am  a  law  enforcer. 

T  have  desegregated  schools.  I  have  put  a  school  system  in  receiver- 
ship once. 

The  only  criminal  contempt  on  a  labor  order  case — I  tried  the  State 
court  clerk  in  Mississippi  a  week  for  not  letting  a  black  register  to 
vote. 

All  I  can  say  to  you  is  if  you  can  find — I  do  not  think  you  can  find 
anybody  else  who  has  a  record  like  that.  I  enforce  the  law.  I  understand 
the  law.  I  understand  civil  rights  and  constitutional  rights.  I  think  I 
have  an  appreciation  for  rights. 

Senator  Heinz.  There  is  no  question  in  my  mind  that  you — but  I  am 
asking  you  a  question  relating  to  how  you  will  act  as  Attorney  General, 
not  as  a  judge. 

Mv  question  specifically  was  directed  at  your  definition  of 
discrimination. 

You  will  take  action  on  civil  rights  laws  when  you  see  there  is 
discrimination? 

Just  so  you  are  clear  on  my  question,  mv  question  is:  All  right,  if 
that  is  the  trigger  of  the  intervention  of  the  Justice  Department  in  a 
case,  then  what  is  your  definition  ? 

Judge  I5ei>l.  You  cannot  see  intent.  You  have  to  prove  intent.  You 
see  a  result.  That  is  where  you  start. 

If  you  see  something  that  looks  like  it  is  discriminatory,  then  you 
st.iit  out  to  investigate  it. 

I  am  not  trying  to  be  humorous,  ])ut  Justice  Stewart  said  that  some- 
body commented  that  they  could  not  define  obscenity,  and  he  said: 
"Well,  you  cannot  define  it,  but  you  know  it  when  you  see  it." 
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That  would  be  discrimination.  Most  of  the  time  you  know  it  wliei> 
Tou  see  it.  You  look  at  the  effects,  at  the  result,  and  then  you  start  from 
there  to  see  if  there  is  real  discrimination,  and  then  you  have  a  case. 

Senator  Heinz.  Do  you  believe  that  in  starting  a  civil  rights  action: 
of  some  kind  that  you  must  allege  intention  ? 

Judge  Bell.  It  goes  to  what  sort  of  a  case  it  is. 

This  is  even  too  technical  for  me.  There  are  some  cases  where  you 
have  to  show,  in  some  school  cases  the  Supreme  Court  has  said  that 
you  have  to  show  segregatory  intent.  That  is  something  you  have  to. 
prove.  That  is  in  a  de  facto  school  system  and  not  de  jure. 

If  you  can  show  that  the  school  board  operated  with  a  segregatory- 
inteni",  then  you  make  them  desegregate  that  school  or  that  district.. 
That  is  something  new  that  has  come  on  the  scene. 

The  Jackson  swimming  pool  case  was  a  long  time  ago.  I  cannot 
remember  what  was  in  it.  I  don't  think  I  wrote  that  opinion.  I  may 
have  concurred  in  it.  I  do  remember  the  Supreme  Court  affirmed  it. 

The  best  answer  I  can  give  you  is  that,  if  you  see  a  place  where  there- 
are  no  minorities  employed,  or  no  minorities  in  the  schools,  or  where 
there  seems  to  be  some  exclusion  going  on.  then  that  would  alert  you 
to  the  fact  that  something  may  be  wrong.  That  is  where  you  start. 

I  would  not  be  technical  about  it.  You  do  not  get  anj- where  in  life 
by  being  too  technical  anyway.  We  want  to  get  results.  We  are  after 
results. 

Senator  IIeixz.  Let  me  ask  you  a  question  in  a  different  area  regard- 
ing antitrust  enforcement. 

You  know,  today  a  thief,  if  he  is  caught,  can  go  to  jail  for  2,  3,  4, 
5  years  under  State  law. 

Until  recently,  if  a  price  fixer  was  caught,  it  was  a  slap  on  the  wrist 
and  a  maximum  of  1  year.  It  was  a  misdemeanor,  not  a  felony. 

That  law,  of  course,  has  been  changed.  There  is,  I  understand,  an 
effort  in  the  final  davs  of  this  administration  to  try  and  really  use  the 
new  authority  effectively. 

My  question  to  you  is  this:  In  the  case  of  price  fixing,  that  kind  of- 
white-collar  crime  where  you  can  talk  about  somebody  who  has  stolen 
$100  million  from  the  public  by  price  fixing,  will  you  seek  strong  penal- 
ties, maximum  penalties,  against  price  fixers  ? 

Judge  Bell.  I  not  only  will  seek  them,  I  will  go  to  court  myself  at 
the  time  of  the  sentencing  to  ask  the  court  to  impose  severe  sanctions. 

I  have  said  that  publicly. 

I  think  that  the  greatest  service  we  can  do  for  the  free  enterprise 
system  is  to  prosecute  the  price  fixers. 

Most  businessmen  are  honest.  They  are  not  engaged  in  price  fixing. 
It  harms  the  system  which  I  believe  in  to  condone  price  fixinir. 

So  I  will  not  condone.  I  will  do  my  best  to  go  get  something  done 
about  it. 

Senator  IIeixz.  So  any  dishonest  businessmen  had  better  know  that, 
if  you  become  Attorney  General,  he  is  facing  3  years  in  jail  and 
$500,000  or  $1  million  worth  of  fines? 

Judge  Bell.  Whatever  the  judge  would  give  him,  but  I  would  be 
there  asking  for  a  heavy  sentence. 

I  think  if  he  gives  them  heavy  sentences,  the  price  fixing  would  come 
to  an  end. 
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Senator  Heixz.  I  think  that  is  the  right  attitude.  T  commend  you  on 

thflt  attitude.  ^r     /-,i    •  +        .-4. 

I  do  not  know  if  I  will  have  enoujih  tnne.  Mv.  Chairman,  to  fret  into 
another  line  of  inquirv,  so  1  ^viU  reserve  that  until  another  opportunity. 

I  Avould  like  to  follow  up  on  one  question  discussed  yesterday  involv- 

iiiir  the  14tli  amendment.  -,..11 

We  talked  ahoiit  sex  discrimination  and  your  views  on  the  equal 

rijrhfs  amendment.  ...        m^      c^  r^       .  i 

;Mv  (juestion  <;oes  to  ap:e  discrimination.  Ihc  bupremc  Court  iias 
ruied  that  a<re  is^not  a  constitutionally  suspect  classification  under  the 

14th  amendment.  ,     .  ,     .  .      .         ,. 

Do  you  think  Con«ri-oss  oujrht  to  pass  legislation  outlawing  dis- 
crimination on  the  basis  of  age  in  employment  and  other  fields  ? 

Judge  Bell.  Congress  has  already  legislated  to  some  extent  in  the 
field  oi  age  discrimination.  There  are  many  cases  pending  in  court 
now  under  that  statute. 

I  am  not  saying  how  broad  it  is.  I  would  be  glad  to  look  at  it  again. 
That  is  an  active  area  right  now.  There  are  a  good  numlx^r  of  cases 
pending  in  the  district  court  in  Atlanta  on  the  Age  Act,  as  we  call  it. 
There  are  some  interlocutory  appeals  that  have  been  allowed  to  the 
fifth  circuit  to  pass  on  some  of  the  questions  which  are  unresolved  as  to 
whether  you  are  entitled  to  a  jury  trial  and  that  sort  of  thing.  They 
are  pending  now. 

Cluiirman  Eastl-vxh.  Your  time  is  up. 

Senator  Kexxpujy.  I  apologize  for  not  being  here  when  you  covered 
a  number  of  areas  that  I  am  interested  in.  I  had  to  be  at  some  other 
committee  meetings  this  morning. 

You  are  quite  correct  that  the  legislation  which  exists  on  the  books 
at  the  present  time  under  the  Older  Americans  Act  is  quite  clearly  a 
legislative  mandate  to  prohibit  discrimination  on  the  basis  of  age. 

I  think  all  of  us  have  seen,  particularl}'  some  of  the  States  with  older 
l)opulations. — mine  included — that  that  has  not  been  an  area  where 
the  Department  has  been  strong  in  pursuing  enforcement. 

The  Congress  has  spoken  on  that  issue.  I  certainly  welcome  the  op- 
portunity to  liave  your  strong  support  in  working  in  that  area. 

If  I  could,  Judge  Bell,  let  me  ask  you  what  your  current  intention 
is  regarding  the  Director  of  the  FBI — do  you  intend  to  reappoint 
Mr.  Kelly?  Do  you  intend  to  replace  him?  Have  3-ou  given  thought 
what  the  administration's  position  would  be? 

I  would  also  like  to  ask  a  followup  question  in  terms  of  what  you 
think  the  priorities  of  the  FBI  ought  to  be  in  terms  of  a  new  adminis- 
tration. Have  you  given  thought  to  that? 

Vv'e  have  seen  what  I  think  generally  has  been  the  perversion  of 
FBI  authority  and  power  in  some  important  areas. 

I  would  bo  interested  in  what  your  views  are,  both  with  regard 
to  the  Director  us  well  as  what  you  think  ought  to  be  the  priorities  of 
the  liureau  in  carrying  forward  its  responsibilities. 

Judge  Bell.  "With  regard  to  the  Director,  as  you  know,  lie  is  serving 
under  a  10-year  term  and  can  be  removed  for  cause.  Tlie  legislative 
histoi'v  is  not  too  clo;ii-on  what  cause  is. 

1  Juive  met  with  Director  Kelly.  He  is  Gl  years  old.  He  is  a  Director 
at  a  time  when  many  of  the  top  |jeople  in  the  Bureau  will  be  retiring 
over  the  next  year  or  so. 

82  -oSO- 
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We  have  had  a  very  ^ood  meetino;.  He  wants  to  assist  in  the  transi- 
tion which  will  have"  to  come  because  of  his  age  and  the  retirements 
in  the  management  of  the  FBI. 

I  do  not  know  whether  we  will  come  to  the  point  where  Director 
Kelly  would  do  anything  more  than  at  some  appropriate  time  ask  that 
he  be  permitted  to  assist  in  the  transition  period. 

So  I  think  we  will  look  forward  to  having  a  now  Director  of  the 
FBI  before  too  long.  That  is  the  Avay  I  see  it  now.  This  is  after  having 
met  with  him  and  having  talked  with  him. 

With  regard  to  the  resources 

Senator  Kennedy.  Let  me  be  somewhat  more  specific. 

I  know  there  are  a  number  of  factors  which  you  have  commented 
on.  Can  you  give  us  any  sort  or  general  time  frame  as  to  when  you 
feel  a  transition  would  take  plice? 

Judge  Bell.  The  change  in  Directors  ? 

Senator  Kennedy.  Yes. 

Judge  Bell.  I  cannot  give  you  a  time  frame. 

As  I  have  been  interviewing  people  for  deputy,  and  I  have  inter- 
viewed a  number  for  solicitor  general  and  other  positions  in  the 
Department,  I  have  been  also  thinking  about  these  people  as  to  how 
they  would  fit  in  as  Director.  So  there  are  other  people  to  be 
interviewed. 

As  soon  as  I  can  get  on  the  job — in  fact,  I  have  told  Director  Kelly 
that  one  of  the  first  things  I  want  to  do  is  to  have  a  meeting  indepth 
with  him  on  some  of  the  FBI  problems. 

So  I  would  not  want  to  give  a  time  frame.  It  would  not  be  long. 

Senator  Kennedy.  On  the  second  question,  in  terms  of  priorities  of 
the  FBI,  have  you  given  thought  to  urging  greater  effort  by  the  FBI 
in  areas  of  white  collar  crime  and  organized  crime  and  Government 
corruption  as  distinct  from  car  thefts  and  other  crimes? 

Judge  Bell.  I  have  given  a  good  deal  of  thought  to  that  and  I  plan 
to  upgrade  the  activities  and  escalate  the  activities  into  more  difficult 
investigative  areas.  That  would  include  white  collar  crime  and  price 
fixing. 

I  would  leave  as  much  as  we  can  to  the  State  forces  in  the  stolen 
automobile  areas  and  that  sort  of  thing. 

Director  Kelly  and  I  have  talked  about  that. 

Let  me  say  about  Director  Kelly  that  he  has  made  some  improve- 
ment in  this  area.  He  has  already  made  some  changes.  He  is  on  top  of 
that  problem  but  we  will  want'  to  expand  what  he  has  been  doing. 

Senator  Kennedy.  What  kind — how  do  you  view  the  current  threat 
of  organized  crime  in  the  country  ?  How  significant  is  it  and  how  per- 
vasive and  how  powerful  and  how  important  is  it  in  terms  of  your 
priorities  ? 

You  talked  on  this  briefly  in  responding  to  a  question  yesterday, 
but  I  would  be  interested  in  your  views  on  this. 

Judge  Bell.  We  have  had  very  little  organized  crime  in  Atlanta. 
We  have  some.  We  have  not  had  anything  of  the  so-called  mafia,  as 
maybe  some  other  parts  of  the  country  have. 

I  think  organized  crime  has  gotten  so  big  that  it  is  almost  like  a 
government  itself.  It  obeys  such  laws  as  it  wishes  to  obey.  It  seems  to 
have  unlimited  resources. 
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There  is  a  vorv  <rrave  problem  in  the  country  I  think. 

It  has  another  side  ellWt.  and  tliat  is  that  we  condone  local 
organized  crime  sometimes  just  by  virtue  of  the  fact  that  we  are  jrlad 
Ave  do  not  have  some  nationv.ide  type  of  organized  crime.  That  is  bad. 

So  I  think  it  is  entitled  to  a  high  priority;  that  is,  bringing 
organized  crime  under  control.  I  think  it  is  a  very  diflicult  thing  to 
do.  I  think  it  is  something  the  FBI  needs  to  direct  its  eti'orts  to. 

Senator  Kkxxedv.  Coukl  I  turn  your  attention  to  the  issue  of  gun 
conti'ol? 

AVliat  general  comments  would  you  malce  on  tliat  issue? 

Judge  Bell.  I  have  long  thought  that  we  ought  to  have  handgun 
control  as  distinguished  from  sportsmen's  weapons. 

We  do  not  seem  to  be  making  as  much  progress  in  that  area  as  we 
should.  AVe  probal)ly  should  ha\e  some  national  programs  with 
leadership  that  would  let  the  handgun  control  be  acbninistered  on  a 
local  level.  That  encourages  States  to  get  into  this  activity  through 
some  Federal  process  and  maybe  even  cities. 

It  woidd  take  a  monstrous  bureaucracy  just  to  administer  a  hand- 
gun law  if  we  start  to  do  it  on  a  national  level.  But  I  think  we  can  do 
it  by  getting  the  States  to  do  it. 

I  think  we  are  past  time  having  a  handgim  control. 

Many  of  the  cities  already  have  it,  as  you  know.  States  do,  too.  But 
we  need  to  get  a  national  policy  on  this. 

Senator  Kexxedy,  Would  you  be  willing  to  work  with  us  on  this 
committee,  with  Senator  Bayh  and  myself  and  others  on  this  commit- 
tee who  have  been  interested  in  this  question  of  handguns? 

I  think  particuhirly  of  the  area  of  the  Saturday  night  specials, 

I  must  say  that  over  the  period  of  the  recent  past  we  have  had  very 
little  cooperation  by  administrations  in  trying  to  work  out  a  sensible 
and  responsible  policy  on  this, 

T  think  it  would  be  very  reassuring  to  know  that  you  would  be 
willing  to  work  with  us  in  this  area. 

Judge  Bell.  What  I  stated  is  the  promise  of  Governor  Carter.  That 
is  essentially  what  T  have  said. 

So  I  think  we  will  have  good  cooperation  on  this. 

Senator  Kexnedy.  Another  areas  that  this  committee  is  very  inter- 
ested in  is  the  Freedom  of  Information  Act. 

T  know  the  President-elect  has  committed  the  administration  to  a 
strong  policy  of  openness.  I  also  realize  there  are  special  needs  for  the 
Justice  Department  with  the  privacy  rights  tied  up  in  law  enforce- 
ment incpiiries  and  the  need  to  seek  secrecy  in  investigations. 

The  Attorney  (Toneral  can  still  play  the  key  role  in  the  adminis- 
tration of  the  whole  issue  of  opemiess  in  Government. 

I  do  not  know  whether  you  have  given  any  thought  to  any  specific 
plans  regaiding  openness  in  your  decisionmaking  jn-ocess  or  in  com- 
plying Avith  the  Freedom  of  Information  Act  or  the  requirement  of 
Department  ojlicials  to  keep  logs  of  outside  contacts  or  the  like, 

I  think  it  would  be  very  reassuring  to  know  that  this  is  a  matter 
that  you  would  be  interested  in  and  working  on. 

Some  of  the  regulatory  agencies  do  extremely  well  on  it.  They  have 
logjring  provisions. 

The  Consumer  Products  Safety  Commission  does  this  and  there 
are  others. 
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I  would  be  interested  in  whether  in  carrying  forth  President- 
elect Carter's  commitment  on  openness  we  could  look  to  you  for  some 
leadership  in  this  area. 

Judge  Bell.  You  could.  I  plan  to  carry  it  forward. 

I  told  Senator  Mathias  earlier  that  I  plan  to  have  a  logging  system 
not  only  to  comply  with  the  Freedom  of  Information  Act  but  as  a 
matter  of  self  preservation. 

Senator  Kexxedy.  We  understand  that  you  will  have  it. 

Judge  Bell.  And  throughout  the  Justice  Department,  not  just  me. 

Senator  Kennedy.  That  is  very  reassuring. 

I  hope  that  example  will  be  replicated  by  the  other  agencies.  Some 
do,  but  many  do  not. 

I  think  that  would  be  very  reassuring. 

I  do  not  think  any  of  us  are  expecting  something  that  is  going  to 
be  so  laborous  and  such  a  burden  as  to  be  unworkable,  but  there  are 
impoitant  examples  of  how  it  is  working  in  agencies  of  Government 
now.  I  think  that  is  important. 

I  am  interested  in  the  issue  of  the  access  to  the  courts  in  class 
actions. 

I  know  you  commented  just  briefl}'  on  this  in  response  to  some  of 
the  other  questions. 

Some  critics  have  said  that  recent  Supreme  Court  decisions  have 
unduly  limited  or  foreclosed  access  to  the  Federal  court,  I  am  talking 
here  about  those  decisions  related  to  standing,  the  eastern  Kentucky 
welfare  rights  case  in  class  actions  and  the  civil  rights  cases,  the  Eizzo 
case,  habeas  corpus  cases. 

I  do  not  know  whther  you  have  had  a  chance  to  give  thought  about 
what  the  need  might  be  "for  fashioning  legislation  on  these  topics  or 
what  views  you  might  have  in  terms  of  access  to  the  courts,  particu- 
larly, I  think,  by  people  who  are  poor,  elderly,  and  needy  who  are 
attempting  to  assure  that  their  rights  are  going  to  be  carried  forward. 

Judge  Bell,  I  do  not  know  all  of  those  cases,  but  the  Snyder  case 
is  an  aggregation 

Senator  Kennedy.  I  am  really  interested.  Judge  Bell,  in  a  general 
kind  of  comment  on  it  rather  than  the  specific  references. 

Judge  Bell.  I  believe  in  the  law  being  a  workable  institution.  I 
know  a  lot  about  class  actions.  I  will  be  working  to  give  people  access 
to  the  oourts.  I  believe  in  that,  but  within  a  frame  of  having  the 
courts  handle  those  matters  that  they  can  successfully  handle.  That 
is  the  wav  I  would  go  about  it.  That  would  not  keep  anybody  out. 

It  might  be  that  instead  of  having  2  million,  the  class  action  might 
end  up  with  100,000  in  the  class ;  but  under  my  system  you  would  file 
and  you  would  get  a  judgment  rather  than  having  something  just  in 
the  courts  that  everybody  is  talking  about  but  nothing  ever  is 
happening. 

Senator  Kennedy.  What  I  am  driving  at  is  whether,  in  the  general 
public  recognition  of  the  overloading  of  the  courts,  we  are  going  to 
preclude  some  rights  for  individuals,  class  actions,  which  should  have 
access  to  the  courts. 

I  think  we  want,  at  least  I  would  hope,  to  insure  that  in  our  concern 
about  overloading  the  courts,  we  insist  and  insure  that  individuals 
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and  class  «i:roups.  particularly  the  needy,  are  still  going  to  have  access 
to  the  courts. 

Wt'  will  want  to  woi-k  with  you  in  this  area. 

.Jud«re  liKLL.  1  liave  been  working  in  the  area  of  providing  access 
to  the  courts.  I  call  it  delivery  of  justice.  That  is  the  same  thing. 

Senator  Ken'nkdy.  In  a  more  particular  area,  as  you  know,  in  the 
Alyeska  case,  it  said  that  the  courts  do  not  have  broad  equitable  discre- 
tion to  award  attorney's  fees  in  the  absence  of  legislation  or  authoriza- 
tion. 

We  have  now  a  number  of  the  regulatory  agencies  which  permit 
the  awarding  of  attorney  fees  under  very  specific  guidelines  and 
ri'(|uirements — that  it  has  been  in  the  public  interest,  that  the  issues 
they  are  raising  are  broad  context,  and  that  the  individual  or  indi- 
vidual group  they  are  representing  do  not  have  the  financial  ability 
to  raise  these  ])ai'ticular  issues. 

Tiie  Federal  Trade  Commission  ajid  other  agencies  have  been 
willing  to  provide  attorney's  fees,  and  the  courts  have  in  some  in- 
stances. I  would  be  interested  in  whether  you  believe  that  the  CongTCSS 
should  continue  to  authorize  attorney's  fees  in  cases  where  the  promo- 
tion of  the  litigation  is  to  secure  rights  under  a  private  Attorney 
General  theory,  as  the  objective  of  the  bill  ? 

Judge  Bell.  Before  the  Alyeska  case  was  decided,  there  were  many 
awards  of  attorney's  fees  under  the  private  attorney  general  theor\', 
many  in  the  fifth  circuit. 

Also  theie  Avas  another  way  of  doing  it.  That  was  where  you  could 
show  bad  faith. 

I  think  there  are  many  cases  where  the  case  could  not  be  brought 
unless  you  made  some  provision  for  attornej^'s  fees.  I  think  it  is  in 
the  national  interest  to  do  that. 

You  have  to  be  careful  to  draw  a  line  between  cases  that  are  gener- 
tited  for  the  l)onefit  of  the  lawyer  rather  than  the  class.  That  is  the  only 
demurrer  that  T  would  add. 

Senator  Kexxkov.  On  thi<  issue,  where  we  can  establish  veiy  strict 
legislative  requirements  to  provide  protection  against  that  kind  of 
abuse  of  attorney's  promoting  their  own  interest,  but  under  strict 
r('(|uiroments  regarding  need:  the  impoHance  of  the  case  in  terms  of 
pul)lic  policy:  and  the  importance  raising  issues  which  would  not 
otherwise  be  raised. 

You  are  aware  of  the  importance  of  providing  the  fees  in  those 
areas? 

Judge  Bell.  T  am. 

Senator  Kexxedy.  Thank  you  very  much. 

Chairman  Eastiaxd.  We  "will  recess  until  2  o'clock. 

[Recess  taken.] 

Afterxoox'  Sessiox- 

Chairman  EAsrr.AX'n.  Tlie  committee  will  come  to  order. 

Senator  Abourezk? 

Senator  Arott^ezk.  !Mr.  Bell,  durinir  the  period  of  time  T  had  this 
morning  we  discussed  in  kind  of  a  brief  way  the  question  of  national 
security  wiretapping.  I  think,  to  summarize,  you  agreed  that  we  ought 
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not  to  touch  in  legislation  the  question  of  whatever  constitutional 
powers  the  President  might  have.  That  ought  to  be  left  as  it  is,  without 
trying  to  interfere  with  it. 

In  that  legislation  that  was  offered  last  year,  most  of  the  areas 
covered,  so  far  as  national  security  wiretapping,  involved  allegations 
or  the  showing  of  probable  cause  of  a  crime  about  to  be  committed 
or  in  the  process  of  commission  before  a  warrant  can  be  obtained. 

There  was  one  area  that  did  not  require  the  allegation  of  a  crime 
for  a  warrant  to  be  obtained  under  that  provision.  That  was  if  the 
Attorney  General  or  the  President  believed  that  intelligence  gathering 
per  se  was  necessary  to  wiretap  or  to  conduct  some  kind  of  electronic 
surveillance,  that  no  crime  need  be  alleged. 

That  was  a  kind  of  a  sore  point  with  many  of  us  who  wanted  to 
sponsor  this  sort  of  a  bill.  During  the  questioning  of  Attorney  General 
Levi,  his  responses  generally  came  down  on  the  side :  well,  we  cannot 
give  you  many  examples  of  where  we  would  need  to  wiretap  when  no 
crime  is  being  committed  or  one  is  not  being  alleged ;  however,  there 
is  certain  to  be  something  that  will  come  up. 

Our  response,  then,  to  the  Attorney  General  was  this :  why  not,  if 
you  can  think  of  an  example,  make  that  a  crime  so  that  it  will  fall 
under  the  provisions;  so  we  do  not  have  that  little  bit  of  an  area  of 
total  freedom  on  the  part  of  the  President  and  the  Attorney  General 
to  wiretap  the  American  citizen. 

]\fy  question  now  to  you  is  this:  Do  you  believe  that  that  provision 
ought  to  be  included  in  any  national  security  wiretap  law?  By  "that 
provision"  I  mean  that  thero  must  be  the  allegation  or  the  showing  of 
probable  cause  of  a  crime  to  be  committed  ? 

Judge  Bell.  I  can  see  some  areas  that  would  be  of  compassionate 
concern  to  the  country.  It  might  not  be  a  crime  in  the  sense  of  what 
we  think  of  a  crime. 

I  think,  rather  than  approaching  it  from  a  standpoint  of  whether 
there  is  a  crime  involved  or  not,  the  emphasis  ought  to  be  put  on 
probable  cause.  Lawyers  and  judges  understand  that;  and  laymen,  too, 
understand  what  probable  cause  is.  There  could  be  probable  cause  if  a 
crime  is  about  to  be  committed  or  something  else  under  the  guidelines 
that  would  be  against  the  national  interest. 

There  is  where  the  guidelines  are  important;  in  delegation  by  the 
President  to  the  Attorney  General  to  others,  it  is  important. 

Senator  Aboitrezk.  To  be  more  specific,  under  the  statute 

Judge  Bell.  Some  things  might  be  so  sophisticated  that  it  would 
not  be  a  crime  in  the  sense  that  people  understand  crimes,  such  as 
the  national  interest. 

Senator  Akottrezk.  Are  von  saying;  that  vou  would  1w  willing  to 
givp  the  President  authority  to  wiretap  without  the  potentiality  of 
a  crime  beimr  committed  ? 

That  is  really  the  specific  question. 

Wliat  I  am  saving  is  that  I  think  there  ousfht  to  be  the  potentiality 
of  a  violation  of  law  before  a  warrant  can  be  requested,  and  probable 
cause  to  be  shown  for  the  violation  of  that  law. 

My  question  is:  Do  you  agree  or  disagree  with  me? 

Judge  Bell.  It  is  hard  to  disagree  with  you,  but  it  is  also  hard  to 
agree  with  you. 
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I  can  foresee  some  terrible  tliin<r  that  mi^lit  come  up  against  our 
country.  I  would  not  want  to  go  through  and  look  through  all  the 
Unitod  States  Code  to  iind  a  crime,  if  there  is  some  probable  harm 
imminent  to  the  country. 

Senator  Abourezk.  By  this  time,  after  200  years  of  our  existence, 
have  we  not  pretty  well  covered  in  the  criminal  law  statutes  just 
about  everytlung  that  could  be  of  harm  to  our  country? 

Judge  Bkll.  Well,  you  would  tliink  so. 

I  am  just  being  cautious  in  my  answer. 

Senator  Abourezk.  I  want  to  finish  this  one  line,  and  then  I  will 
be  happy  to  yield. 

If  you  do  not  make  sure  that  there  is  a  potential  violation  of  the 
law  before  you  issue  a  wiretap  warrant,  then  you  are  allowing  an 
open  hunting  license.  I  am  sure  you  see  the  danger  in  that. 

Judge  Bell.  I  would  not  do  that. 

I  think  there  is  some  jniddle  between  hunting  license  and  always 
finding  a  crime  as  a  condition  precedent  to  surveillance. 

I  am  just  being  cautious.  I  do  not  want  to  overpromise,  because  you 
will  be  in  touch  with  me.  You  will  say,  "That's  not  wliat  you  said 
yon  would  do."'  I  do  not  want  to  say  I  will  do  something.  I  think 
probably  you  are  right,  but  I  have  not  studied  it  enough  to  be  certain 
of  it,  I  know  that  you  would  not  want  me  to  overpromise. 

Senator  Abourezk.  I  do  not  want  you  to  overpromise. 

If  you  think  for  a  minute  that  if  you  do  not  put  some  kind  of  re- 
striction on  how  you  obtain  a  warrant,  then  all  there  is  left — there  can 
be  no  middle  ground — all  there  is  left  is  a  Inmting  license  for  the 
President  to  wiretap  whom  he  sees  fit. 

Judge  Bell.  I  am  absolutely  100  percent  against  tliat. 

I  think  you  and  I  are  probably  in  agi-eement.  I  want  to  be  certain 
of  that  ])efore  I  say  so. 

If  you  can  just  take  the  answer  that  I  do  not  believe  in  a  hunting 
license  approach;  most  likely,  there  will  alwjiys  be  a  crime  involved. 
That  should  be  a  condition  precedent  and  probable  cause. 

Senator  Abourezk.  Is  there  a  way  tliat  you  can  think  of  that  you  can 
deprive  an  administration  af  a  Hunting  license  without  putting  it 
in  the  statute? 

Judge  Bell.  Yes.  I  can  think  of  an  expressed  allegation  of  autliority 
from  the  President  to  the  Attorney  General  which  has  the  effect  of 
statute  because  it  has  the  same  limitations. 

Senator  Aboltiezk.  And  what  if  the  President  does  not  create  that 
limitation? 

Judge  Bell.  That  would  be  a  different  question. 

Senator  Abourezk.  That  is  what  I  mean. 

"We  are  not  talking  about  this  President  necessarily  or  this  Attorney 
General.  We  are  talking  about  a  statute  that  will  l)o  introduced  this 
year  that  you  will  have  to  pass  on  one  way  or  the  other;  and  we  are 
talking  about  the  future. 

Judge  l^Fj.L.  That  is  riglit.  If  that  time  comes  to  pass  on  the  statute. 
I  want  to  work  with  you  on  it.  T  would  have  in  mind  that  delega- 
tion there  had  been.  We  could  work  this  out,  I  think.  This  gets  back 
to  the  accommodation  and  to  protect  the  rights  of  the  American  citi- 
zens, while  at  the  same  time  being  careful  to  protect  the  securit}-  of 
the  Xation. 
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Senator  Abourezk.  I  want  to  come  right  back  to  that,  but  I  want 
to  yield  to  Senator  Mathias  now. 

Senator  Mathias.  I  have  a  very  brief  observation. 

"When  the  judge  said  he  was  rekictant  to  impose  a  statutory  pro- 
hibition, it  flashed  through  my  mind  at  the  moment  that  when  the 
Houston  plan  was  written  and  adopted  there  may  have  been  a  very 
genuine  apprehension  that  a  danger  existed.  In  the  minds  of  the  peo- 
ple that  wrote  and  executed  the  plan  dangers  existed.  Acting  in  the 
real  belief  that  such  dangers  existed,  they  said  that  they  were  going 
to  do  such  things  as  wiretap,  open  mail,  and  do  all  that  stuff. 

It  leads  you  back  to  Thomas  Jefferson,  who  said :  Put  not  your 
trust  in  men,  but  bind  them  down  by  the  chains  of  the  Constitution. 

Thank  you  for  yielding. 

Senator  Abourzek.  I  associate  myself  with  those  remarks. 

It  is  to  me  a  very  serious  and  important  question.  Judge  Bell,  to 
allow  any  administration — I  do  not  really  worry  about  you  or  Gov- 
ernor Carter,  to  be  honest  with  you.  We  are  talking  about  a  bill  that 
will  be  in  effect  for  a  long-  time  to  come. 

O  

There  might  be  a  future  Richard  Nixon.  God  forbid.  The  power  of 
the  Presidency  does  funny  things  to  people,  as  we  have  seen.  I  think 
it  is  very,  very  important  for  the  protection  of  the  rights  of  the 
American  people  that  a  President  is  not  given  the  authority  to  go 
out  in  his  discretion;  and  if  you  do  not  put  it  in  statutory  form, 
it  is  at  his  discretion.  It  is  extremely  important. 

Judge  Bell.  The  only  hesitancy  I  have  about  agreeing  with  you 
is  that  I  never  thought  about  it  in  terms  of  an  expressed  crime  being 
involved  as  a  condition  precedent.  I  am  sure  you  can  appreciate  the 
fact  that  I  have  never  been  into  this  area.  My  total  exposure  has  been 
in  the  few  cases  that  I  have  seen  in  court.  I  am  almost  a  neophyte,  but 
I  am  studying  it. 

Senator  Abourzek.  In  the  area  of  criminal  wiretap,  everything  must 
be  covered  by  the  potentiality  of  violating  the  law.  We  just  want  to 
close  that  particular  loophole  in  national  security. 

"\'\nicn  you  are  talking  about  dissident  groups  and  those  that  dis- 
agree with  the  government  in  power,  there  is  a  great  capability  for 
the  President  to  wiretap  those  j)eople  just  to  destroy  political 
opposition. 

Judge  Bell.  I  assume  your  reference  is  to  foreign  intelligence? 

Senator  Abourzek.  Yes. 

Judge  Bell.  And  involved  with  American  citizens  ? 

Senator  Abourzek.  That  is  right. 

Judge  Bell.  The  position  I  would  take  would  be  the  same  as 
yours,  but  I  want  to  be  certain  about  it.  I  am  99.9  percent  certain. 

Senator  Abourzek.  OK,  but  you  want  to  reserve  that  other 

Judge  Bell.  One-tenth. 

I  reserve,  I  suppose,  out  of  ignorance. 

Senator  Abourzek.  I  have  another  question  on  antitrust  that  I  did 
not  get  around  to  asking  this  morning. 

You  talked  about  the  length  of  time  it  takes  to  make  final  antitrust 
lawsuits  and  litigation.  It  is  very  complex  and  very  long.  Do  you 
believe  that  in  any  cases  it  would  be  proper  for  the  Congress — would 
you  support  legislation  that  would  make  a  certain  size  of  the  com- 
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pany  per  se  a  violation  of  tlie  antitrust  laws?  I  am  speaking  of 
divestiture  legislation. 

Judge  Bell.  Monopoly  ? 

Senator  Abourzek.  That  is  right. 

Judge  Bell.  I  have  to  think  about  that.  You  know,  a  lot  of  regu- 
lated industries  are  huge.  "We  do  not  say  anything  about  them  because 
they  are  regulated.  Some  of  tlie  largest  companies  are  regulated 
companies. 

It  may  be  that,  once  3'ou  developed  the  line  of  commerce  that  you 
are  talking  about,  a  certain  size  might  be  some  per  se  indication.  I 
never  thought  about  approaching  it  that  way. 

Senator  Abourezk.  The  purposes  the  antitrust  division  have  pur- 
sued for  a  long  time  haA'e  kind  of  been  made  futile  by  the  length  of 
time  it  takes  to  litigate  a  lot  of  those  cases.  Justice  Department  at- 
torneys leave,  and  they  como  in  :  you  know  how  that  works. 

To  try  to  prevent  that  kind  of  thing  from  happening,  what  would 
be  wrong  with  this:  Say,  if  an  oil  company  reaches  a  certain  size,  it 
Mould  have  to  start  divesting  some  of  its  marketing  functions,  refin- 
ing functions,  transportation  functions,  and  so  on  ? 

Judge  Bell.  I  think  the  end  you  seek  is  finality  of  cases.  I  think  you 
can  do  it  other  than  by  per  se  method.  If  you  had  a  per  se — when  you 
say  per  se,  you  mean  something  like  a  rebuttable  presumption.  You 
would  make  a  prima  facie  case  by  size  alone.  Then  it  would  be  up  to 
the  defendant  corporation  to  show  that  they  were  not  monopolizing? 

Senator  ABOLitEZK,  Xo ;  I  would  not  base  it  on  any  kind  of  presump- 
tion, rebuttable  or  not. 

I  would  say  that,  if  an  oil  company  produces  300,000  barrels  a  day 
or  more — to  take  an  example — then  they  could  no  longer  own  more 
than  one  phase  of  the  entire  oil  corporation. 

It  is  legislation  that  we  have  had  in,  and  we  will  go  into  it  again 
this  year. 

Judge  l^ELL.  I  would  want  to  look  at  that. 

You  are  just  looking  at  the  oil  indtistrv  ? 

Senator  Abourezk.  Xot  specifically,  but  that  is  one  example. 

Judge  liELi-.  You  ha^e  got  the  conglomerate  problem.  You  would 
have  to  wonder  what  the  efi'ects  of  the  spinoff  would  be.  Then  you  have 
got  the  regulated  industries;  some  of  them  are  huge. 

I  think  it  is  worth  looking  at.  I  would  be  glad  to  look  at  it.  It  is  a 
good  idea.  I  have  not  thoutrht  of  it  before. 

Senator  Abourezk.  Do  you  have  a  position  on  the  legislation  pro- 
moted last  year — and  probably  will  be  again  this  year — by  the  Amer- 
ican Telephone  and  Telegraph  Co.,  that  would  legislatively  restrict 
their  competition  in  the  long-line  part  of  the  business  ? 

Judge  Bell.  I  road  about  that  in  some  business  periodical.  That 
legislation  includes  spinning  off  or  divesting  AVestern  P21ectric 

Senator  Abourezk.  Xo:  that  is  ditl'eront. 

They  aio  sponsoring  this.  American  Tolophone  and  Telegraph  is 
behind  this  legislation  that  would  provont  smaller  outlits  from  toming 
in  and  competing  with  thenL 

Judge  BELr>.  Of  course,  there  is  an  antitrust  suit  going  on  which  in- 
volves that  nnd  some  other  things  against  A.T.  &  T. 

Senator  Abourezk.  Xot  that. 

Chairman  Eastland.  Your  time  is  up. 
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Senator  Abotjeezk.  I  wonder  if  I  could  get  a  response,  Mr.  Chair- 
man? 

Chairman  Eastland.  Yes. 

Judge  Bell.  At  any  rate,  I  have  not  studied  that.  I  will  look  at  that. 
That  is  something  I  would  have  to  study. 

Senator  Abourezk.  Thank  you. 

Chairman  Eastland.  Senator  Kiegle  ? 

Senator  Riegle.  Thank  you,  Mr.  Chairman. 

We  ran  out  of  time  the  last  time ;  we  were  right  in  the  middle  of  a 
question.  I  was  just  reconstructing  for  the  record  the  process  by  which 
the  search  had  gone  on  for  an  Attorney  General-designate  in  tliis 
administration. 

I  believe  I  recall  your  saying  before  the  time  expired  that  you  had 
recommended  several  people.  Is  my  recollection  correct  ? 

Judge  Bell.  I  do  not  mean  to  say  that  I  am  the  only  one  that  rec- 
ommended people.  There  are  a  number  of  people  on  the  list,  and  there 
is  probably  more  than  one  list.  I  only  say  one  list. 

I  also  added  some  people,  and  I  sent  in  a  list  of  my  own.  The  list  I 
saw,  I  guess,  was  an  accumulation  of  names. 

What  I  wanted  to  say  to  you,  as  I  said  yesterday,  there  were  many 
qualified  in  my  judgment. 

Senator  Eiegle.  Had  you  been  asked  to  submit  names?  Were  you 
part  of  a  process  or  part  of  a  group  effort  to  actually  screen  candi- 
dates and  come  up  with  prospective  nominees,  or  did  you  just  do  this 
on  your  own  initiative  ? 

Judge  Bell.  Well,  I  was  not  asked  by  any  transition  group  to  do 
this.  The  President-elect  asked  me. 

Senator  Riegle.  He  asked  you  personally  to  do  this  ? 

Judge  Bell.  Some  time  ago ;  before  the  election. 

Senator  Riegle.  Before  the  election  ? 

Judge  Bell.  Before  the  election. 

I  was  to  keep  in  mind  anyone  I  thought  would  be  a  good  person  to 
be  in  tlie  Cabinet.  I  thought  about  it  a  good  while,  and  I  finally  de- 
cided I  did  not  have  enough  expertise  to  recommend  anyone  except 
in  the  areas  of  the  law.  That  is  all  I  ever  did. 

Senator  Riegle.  So  then  you  just  w^ent  through  this  process  in  your 
own  mind  and  put  some  names  together  and  forwarded  those  names  ? 

Judge  Bell.  Right. 

Senator  Riegle.  Then  I  gather  that  there  was  another  list  circu- 
lated which  you  then  had  a  chance  to  see  and  that  you  also  made  com- 
ments on  it.  Is  that  right  ? 

Judge  Bell.  That  is  right. 

Later  on,  as  I  would  check  out  somebody,  some  other  name  would 
come  up.  I  know  a  number  of  people  were  considered ;  they  were  good 
people. 

Senr«tor  Riegle.  I  know  from  your  earlier  testim.ony  that  you  lost 
out  on  the  job  j^ou  wanted  most  to  Wade  McCree. 

Judge  Bell.  Well,  I  did  not  want  a  job.  The  longer  I  am  up  here, 
the  more  doubt  I  have  about  that. 

[Laughter.] 

Judge  Bell.  "Wliat  I  said  was  this:  Had  I  wanted  a  job,  I  would 
have  sought  the  job  of  Solicitor  General. 
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Senator  Riegle.  You  may  or  may  not  want  to  respond  to  tliis,  but 
the  list  that  was  being  circulated  had  how  many  names — a  half  dozen 
or  a  dozen  or  what  ? 

Judge  Bell.  There  were  12  or  15  names  on  the  list  that  I  saw.  There 
were  some  other  names  floating  around  besides  that  list. 

Senator  Riegle.  Was  your  name  on  that  list,  I  wonder? 

Judge  Bell.  I  am  told  by  the  transition  that  it  was.  I  saw  in  tlie 
paper  last  night  th.-'.t  tlie  transition  liled  some  kind  of  a  memorandum 
opposing  me.  I  found  out  from  a  person  who  wrote  the  memorandum 
that  that  was  not  so. 

I  saw  what  they  wrote.  It  was  not  any  great  shakos  of  a  thing  in 
opposition. 

The  first  time  I  saw  my  name  was  before  the  election  in  "U.S.  News 
and  World  Report." 

Senator  Riegle.  You  montionod  that  yesterday. 

Judge  Bell.  That  was  the  lirst  time.  Later  on,  somebody  told  me 
they  saw  it  in  the  ''New  York  Times*'  that  I  had  been  dropped  because 
I  was  too  close  to  the  President-elect.  I  do  not  lead  the  "Times"  very 
often  because  it  does  not  got  to  Atlanta  until  a  little  late.  I  did  not 
see  that  article.  I  was  not  keeping  up  with  it  really. 

Senator  Riegle.  In  forms  of  the  names  that  you  put  forward  and 
the  ones  that  you  had  a  chance  to  render  judgment  on,  there  were  a 
number  of  qualified  people  that  you  felt  comfortable  in  endorsing  or 
felt  would  do  a  good  job  ^ 

Judge  Bell.  Exactly. 

Senator  Rie(;le.  But  somehow  or  anotlicr,  none  of  those  folks  were 
selecLcd;  you  were  selected. 

Judge  Bell.  That  seems  to  be  the  case.  I  do  not  mean  to  be  flippant 
about  it. 

Senator  Riegle.  I  just  want  to  get  it  straight. 

fludge  Bell.  I  just  got  a  call  one  day  and  was  asked  if  I  could  come 
to  the  Governor's  mansion  in  Atlanta.  I  went  ovvv  there  the  next  morn- 
ing at  T  o'clock.  I  was  asked  to  be  the  Attorney  General.  It  took  several 
days  to  work  it  out. 

Senator  Riegle.  There  are  thice  other  things  I  want  to  touch  on  in 
addition  to  that.  They  are  unrelated  topics. 

In  your  colloquy  with  Senator  Kennedy  on  the  FBI  and  the  possi- 
bility of  a  change  in  the  directorship,  you  talked  l)ack  and  forth  about 
the  timing  of  that.  You  said  it  was  not  precise.  I  understood,  I  think, 
fully  what  you  were  driving  at. 

I  want  to  get  some  kind  of  a  general  framework  around  that.  I  got 
the  impression  that  we  are  talking  about  something  that  might  talce 
]:)lace  within  the  next  6  months  or  so.  Do  you  feel  comfortable  with 
that,  or  not  l 

.hidgo  r>ELL.  Since  the  morning  session  I  have  had  a  number  of  calls 
from  supporters  of  the  Director.  The  calls  came  from  the  Congress. 

I  expect  if  I  could  just  stand  on  what  I  said  this  morning,  it  would 
make  me  a  lot  more  comfortable.  I  realize  I  caTinot  always  l»e  com- 
fortable in  life,  but  I  am  working  this  out  as  best  I  can. 

Senator  Riegle.  As  you  will  fuid  out.  tlie  calls  will  come  in  waves. 
You  will  get  (me  side  and  thi'u  the  otluT.  There  aiv  otliers  of  us  \\h<> 
feel  stroiiijlv  that  there  needs  to  be  a  new  direitor. 
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We  have  no  particular  disrespect  for  the  present  Director,  but  the 
point  is  tliat  the-re  is  a.  very  strong  feeling  on  the  part  of  people  in 
and  out  of  the  Congress  that  there  is  a  need  for  a  house  cleaning.  That 
probably  takes  a  fresh  person  at  the  top. 

So  you  are  not  comfortable  with  the  notion  of  a  6-month  time 
period  ? 

Judge  Bell.  If  I  can  finish  these  confirmation  hearings,  then  I  can 
go  back  to  studying  the  Justice  Department  and  meeting  with  people. 
I  said  I  did  not  want  to  announce  any  appointments  until  I  was  con- 
firmed. The  time  is  getting  so  close  that  I  might  have  to  announce 
some  after  the  committee  votes,  as  soon  as  I  am  recommended  for 
confirmation  by  the  committee. 

I  told  Director  Kelley  that  I  would  be  back  to  see  him  just  as  soon 
as  I  could  have  some  authority.  I  will  go  back  to  see  him  to  finish  the 
conversation  that  I  started  with  him. 

What  I  said  this  morning  was  based  on  my  fii'st  conversation.  That 
is  about  all  I  can  say  about  it  now  because  I  have  not  finished  talking 
with  him,  nor  do  I  have  anyone  lined  up  to  take  his  place. 

That  is  about  the  shape  of  the  matter.  I  have  got  to  develop  both 
those  things.  If  I  could  just  leave  it  like  that,  it  would  help  me ;  but 
that  does  not  mean  that  I  will  not  keep  you  fully  advised.  I  will  do 
that.  In  fact,  I  want  to  keep  the  entire  Judiciary  Committee  advised 
as  we  go  lalong  on  this  matter.  It  is  something  we  ought  to  handle. 

Senator  Riegle.  Let  me  think  about  that.  Let  me  go  on  to  the  next 
one. 

With  respect  to  the  task  force  that  you  served  on  for  Governor  Van- 
diver,  I  understand  that  there  were  really  two  groups.  The  first  group 
was  a  four-person  group.  You  headed  it.  Senator  Mathias  mentioned 
the  names  a  couple  of  times. 

As  nearly  as  I  oan  find  out,  two  of  those  people  'have  passed  away ; 
and  one  is  not  in  good  shape  and  not  necessairily  a  person  that  could  be 
approa{ihed  or  spoken  with. 

Judge  Bell.  There  is  one  who  was  on  the  committee ;  I  think  it  is 
Harkum  Perry  who  took  Pittman's  place.  He  is  living  and  practices 
law  in  Albany. 

Senator  Riegle.  Apparently  there  was  a  second  group  that  convened 
at  a  somewhat  later  time  with  different  membership.  I  do  not  know 
whether  those  other  members  are  still  around  or  not,  but  if  they  are 
I  would  like  to  suggest  that  the  committee  staff  at  some  point  quickly 
make  an  effort  to  talk  with  them  and  try  to  reconstruct  better  what  the 
history  of  that  time  was. 

As  you  have  indicated,  your  own  recollection  on  a  lot  of  these  things 
is  not  clear.  It  was  a  long  time  ago.  Your  records  are  not  complete  in 
this  area. 

Did  you  want  to  add  something  ? 

Judge  Bell.  I  was  going  to  say  the  other  group — according  to  a 
story  in  the  paper,  there  were  17  lawyers  that  met  at  one  point  in  the 
Governor's  mansion.  Some  of  those  people  were  legislators  who  were 
lawj'^ers. 

Senator  Eiegle.  I  see. 

Judge  Bell.  But  the  same  basic  group  was  still  operating  from  tlie 
beginning  to  the  1961  session  when  the  law  was  finally  changed.  It  was 
the  same  group. 
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Mr.  irai-kum  Perry  lives  in  Albany,  Ga.,  and  has  a  law  firm  there, 
lie  would  know  something:  about  it. 

;Mr.  Murphy  is  living,  but  lie  is  in  his  eighties.  The  others,  I  believe, 
have  passed  away. 

There  will  be  a  witness  here  later  on  in  the  day,  "Warren  Cochran, 
you  may  have  seen  his  name  on  the  list.  He  is  an  Atlanta  man  who  was 
the  loader  of  a  black  group  that  met  during  this  time.  He  remembers  a 
great  deal  about  it.  I  think  if  vou  examine  him  you  will  be  able  to  find 
out  what  it  was  like  and  what  was  going  on  at  that  time. 

Senator  Eikgle.  It  just  seemed  to  me  that,  if  we  could  track  down 
the  other  members  of  that  working  committee,  that  might  be  a  way 
to  fill  out  this  history  a  little  more  clearly. 

Judge  Bell.  Mr.  Perry  is  a  lawyer  in  Alban}',  Ga.  I  am  sure  he  is 
there  now. 

Senator  Rikgle.  Do  you  recall — at  that  time  I  know  you  made 
speeches  at  different  times  because  you  have  been  asked  to  by  local 
sei'vice  clubs  and  what  have  you.  Do  you  suppose  there  would  be  any 
speeches  that  you  might  have  made  at  that  time  or  around  that  time 
in  local  Rotary  clubs  or  whatever  that  would  bear  on  this  kind  of 
subject  matter  when  you  were  serving  as  legal  adv^iser  to  the 
Governor  ? 

Judge  Hell.  T  do  not  belie^■e  so.  T  doubt  seriously  that  I  would 
make  a  speech.  You  see.  1  was  a  lawyer.  Even  though  I  was  chief 
of  staff.  I  was  a  lawyer  in  this  lawyers*  group.  I  cainiot  believe  that 
I  would  have  made  a  speech  on  this  subject. 
Senator  Ripxjle.  You  do  not  recall  any? 
Judge  Bell.  T  do  not  recall  any. 

I  have  had  some  of  my  staff  go  through  all  my  speeches.  In  fact, 

they  have  been  through  all  my  opinions,  all  my  speeches,  every  Law 

Review  article  I  have  ever  written.  AVe  do  not  have  anything  on  that. 

It  i>  highly  unlikely  that  a  lawyer  would  have  made  a  speech 

quoting  what  his  client  was  going  to  say  or  do. 

Senator  Riegle.  Except,  as  ycu  say,  there  was  a  lot  of  feeling  and 
public  passion  about  these  issues  at  that  time.  I  assume  that  people 
who  were  ])aiticipants  w(>re  being  called  upon  to  make  comment.  I 
just  thought  thai  tlicre  might  liave  been  an  occasion  where  you  had 
had  an  opportunity  to  speak  on  this  topic. 

Judge  Bell.  Don't  let  me  mislead  you.  It  was  a  speaker's  field  day 
for  peo])le  that  were  holding  office  or  seeking  office. 
I  wa^  Jiot  holding  oflice  and  did  not  care  to  hold  office. 
Senator  Rtegle.  So,  the  long  and  short  of  it  is  that  you  do  not  recall 
any  occasion  where  you  would  have  made  any  public  statements  at 
that  time? 

Judge  Bell.  I  do  not.  and  I  do  not  believe  that  I  did.  I  have  not 
been  able  (o  find  where  I  did. 

Senator  Riegle.  The  last  thing  I  want  to  get  into  now  is  this.  There 
has  also  been  some  contro\ersy  early  afliM-  your  nomination  was  put 
forward  Avith  i('Sj)ect  to  youi-  membeiship  in  some  of  these  pri\ate 
clubs  in  and  aionnd  the  Atlanta  area.  I  am  not  completely  familiar 
with  that  history.  If  you  could.  I  think  it  would  be  useful  for  the 
record  and  also  so  tliat  evcryono  is  deal-  on  it,  would  yon  i-oininent 
on  it  here  as  part  of  this  record.  It  has  not  come  up  pre\  iou>-Iy  in  these 
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hearings  to  my  knowledge,  and  I  have  been  here  virtually  all  the 
time. 

What  is  the  situation  ?  I  know  you  joined  this  club  at  one  point.  Can 
3^ou  tell  us  what  you  have  elected  to  do  now  and  what  your  history  was 
and  what  your  intentions  are  with  respect  to  the  clubs  that  have  been 
mentioned  ? 

Judge  Bell.  I  believe  it  was  1955  that  I  joined  the  Capital  City 
Club  in  Atlanta,  It  is  a  downtown  business  club  and  social  club  where 
you  have  luncii  and  dinner.  They  also  have  something  called  Capital 
City  Country  Club,  which  is  out  on  the  edge  of  Atlanta.  They  have 
a  golf  course.  I  play  golf. 

In  1956  I  joined  a  club  called  Piedmont  Driving  Club,  which  is 
probably  the  oldest  club  in  Atlanta. 

Senator  Riegle.  IMay  I  interrupt.  When  you  say  you  joined  it,  you 
mean  you  actually 

Judge  Bell,  I  paid  a  membership  fee.  and  joined,  and  paid  dues, 
and  became  a  regular  member  just  like  anj'body  else  that  was  a 
member. 

I  think  1956  was  the  driving  club.  I  was  a  member  of  both  clubs 
until  I  was  appointed  to  the  court.  At  the  time  I  was  appointed  to 
the  court,  I  was  made  an  honorary  member  like  nonmember  judges, 
ministers,  a  few  other  groups,  and  the  Governor. 

Notwithstanding  the  fact  I  wa  s  a  member,  they  put  me  in  an  honor- 
ary member  status.  The  whole  time  I  was  on  the  court,  I  was  an  hon- 
orary member.  That  means  you  can  use  the  facilities,  but  you  pn^v  no 
dues  in  one  of  the  clubs;  in  the  other  club  you  pay  small  dues.  You 
cannot  vote  or  anything  like  that. 

Somewhere  along  the  line,  while  I  was  on  the  court — there  is  a  club 
in  Savannah ;  it  is  just  an  eating  club.  It  started  just  after  the  Civil 
War.  It  is  in  an  old  home  downtown  in  Savannah  called  the  Ogle- 
thorpe Club.  I  joined  that  as  a  nonresident  member. 

My  son  is  a  lawyer  in  Savannah.  When  I  go  down  there  to  see  him, 
and  my  grandchildren,  I  find  this  to  be  a  nice  place  to  eat  sometimes. 

There  are  other  clubs  there,  too,  but  I  joined  this  club. 

I  w^as  in  that  club,  and  I  paid  nonresident  dues  there.  It  was  not 
an  honorary  thing. 

When  I  resigned  from  the  bench,  I  became  a  dues-paying  member 
again  in  the  Piedmont  Driving  Club  and  the  Capital  City  Club. 

"WHien  I  was  asked  to  be  the  Attorney  General,  [  had  a  lot  of  things 
to  decide,  including  things  like  conflict  of  interest,  or  whether  I 
wanted  to  do  it,  or  could  afford  to  do  it,  or  not.  I  had  really  not  gotten 
around  to  thinking  about  the  clubs. 

I  do  not  know  what  I  would  have  done  had  I  thought  about  it. 

Bur  once  it  cnme  out  in  the  papers  I  was  a  member  of  the  Driving 
Club,  I  immediately  called  the  press  to  tell  them  I  was  also  a  member 
of  two  other  clubs,  I  did  not  want  to  be  accused  of  withholding 
information  in  some  way. 

Within  about  1  day  or  2,  I  was  tossing  over  in  my  mind  what  I 
ought  to  do.  I  finally  decide  that — I  remembered,  or  my  wife  remem- 
bered, that  during  the  Kennedy  administration  there  was  some  great 
complaint  raised  against  Robert  Kennedy  for  being  a  member  of  a 
club  here  in  Washington.  She  remembers  that.  Whether  it's  true  or 
not,  I  do  not  know. 
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Senator  Kknx'Cdy.  He  resioriied. 

Jii(]£ro  J5i:li,.  That's  what  sho  icniombc rod. 

We  decided  that  inasiimcli  as  the  Attorney  General  is  so  symbolic 
of  equal  justice  under  tJie  law,  then  I  ought  to  resign  from  tlie  clubs. 

I  then  issued  a  statement  saying  that  I  should  and  would  resign 
from  the  clubs :  and  I  intend  to  do  that. 

Let  me  add  one  other  thing,  because  tliere  has  been  a  lot  said  about 
this  ajid  a  lot  written  about  it. 

I  don't  judge  other  people  about  this.  "\"\Tien  I  went  on  the  court — 
I  grew  up  in  a  segregated  society — when  I  went  on  the  court,  I  was 
a  member  of  a  segregated  churcli.  I  wns  a  member  of  a  seirreirated 
State  bar  association.  I  was  a  member  of  a  segregated  Atlanta  Bar 
Association  and  the  Lawyers'  Clul).  They  all  integrated. 

Tlitse  clubs  now  would  permit  you  to  bring  black  guests.  They 
don't  have  any  black  members,  but  thc'i;>  has  been  a  slight  change. 

I  was  at  a  Lawyers*  Club  and  at  a  meeting  when  they  debated  bring- 
ing in  a  black  member.  There  was  a  lot  of  resistance  to  it. 

I  expressed  myself.  That  is  that  I  thought  it  was  wrong  for  the 
Lawyers'  Club  not  to  bo  integrated.  I  never  went  to  a  meeting  for  3 
years  there.  I  helped  some  lawyers  propose  a  person  who  is  now  a  black 
judge  in  Atlanta.  That  is,  to  get  into  the  Lawyers'  Club.  Now  there 
are  a  number  of  blacks  in  the  Lawyers'  Club. 

T  drew  a  difference,  though,  in  my  mind,  between  the  social  club 
and  the  Lawyers'  Club,  because  I  thought  the  Lawyers'  Club  was 
vested  with  the  public  interest.  Lawj^ers  ought  not  to  be  kept  out  of  a 
lawyer's  group. 

As  for  social  clubs,  I  thought  that  you  had  a  right  under  the  free- 
dom of  association  to  be  a  member  of  a  social  club  if  I  ever  did  think 
about  it  very  much. 

I  never  even  though  about  it  from  the  time  I  was  designated  and 
when  the  publicity  started. 

Senator  Riegle.  You  have  reached  a  judgment  that  you  think  it 
would  bo  inapporpriate  for  the  Attorney  General  of  the  country  to 
belong  to  a  private  club  which  has  a  restrictive  covenant  with  respect 
to  excluding  people  ? 

Judge  Bklt..  I  do.  But  these  clubs  don't  have  restrictive  covenants. 

Senator  Ru:gle.  ITow  does  it  work  ? 

Judge  Bf.ij..  I  don't  think  you  will  find  any  private  club  in  America 
now  with  a  restrictive  covenant.  The  Internal  Revenue  Code  was 
changed  2  or  3  years  ago  to  where  they  lose  their  tax  exemption  if 
they  wore  a  restrictive  covenant. 

Senator  Riegle.  But  it  is  my  assumption  that  if  the  mayor  of 
Atlanta,  for  example,  wanted  to  belong  to  the  Piedmont  Club  that 
he's  not  really  welcome  to  belong  to  it. 

Judge  Bell.  He  would  be  voted  on. 

I'm  not  sa3'ing  he  would  get  in.  He  could  be  proposed  and  voted 
on. 

Senator  Riegle.  I'm  not  proposing  that  he's  interested  in  joining 
either. 

]iut  the  thing  that  does  concern  me  is  that  I  think  your  judgment 
that  it  would  be  inappropriate  for  an  Attorney  General  to  belong 
to  a  olub  Ihat  has  that  type  of  practice  is  an  appropriate  judgment. 
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I  guess  I'm  still  troubled  in  my  own  mind,  because  I  think  that 
likewise  ought  to  apply  to  somebody  who  is  a  Federal  judge. 

Judge  Bell.  That  is  probably  true.  That's  the  only  thing  I  can  say 
on  that — that  I  hardly  know  a  judge  who  is  not  a  member  of  a  private 
club. 

AVe  once  debated  this  on  the  fifth  circuit  at  a  court  m'eeting  as  to 
whether  we  ought  to  continue  in  private  clubs.  We  decided  to  con- 
tinue in  social  clubs.  That's  all  I  can  say  about  it. 

That  is  a  hard  decision  to  make,  but  we  did  discuss  it. 

Senator  Riegle.  Have  you  made  a  decision  3'et,  assuming  that  you 
are  confirmed. 

Judge  Bell.  We  stayed  in. 

Senator  Riegle.  Have  you  made  a  decision  yet,  in  terms  of  what  you 
might  do  upon  leaving  the  term  of  office  as  Attorney  General,  with 
respect  to  a  club  of  this  sort  ? 

Judge  Bell.  No;  I  have  not.  It  may  be  that  these  clubs  would  be 
integrated  by  that  time.  That  would  be  hypothetical. 

Senator  Eiegle.  If  you  and  I  both  work  on  that,  the  chances  of 
that  being  so  are  greater  than  less.  I  hope  we  can. 

Judge  Bell.  I've  seen  a  lot  of  other  things  change  in  my  lifetime. 

Senator  Riegle.  That's  all  I  liaA'e,  Mr.  Chairman. 

Chairman  Eastlaxd.  Senator  Sassar,  any  further  questions? 

Senator  Sasser.  Mr.  Chairman,  I  have  no  further  question  for 
Judge  Bell. 

Chairman  Eastland.  Senator  ]\Iathias  ? 

Senator  Mathias.  Judge,  I  reflected  over  the  lunchtime  period  on 
what  you  said  about  us  having  to  put  ourselves  in  the  context  of  a 
different  time  and  a  changing  time.  I  had  that  experience  myself 
recently. 

On  the  2d  of  January  of  this  year,  I  was  the  liberal  Senator  from 
Maryland.  On  the  4th  of  January,  I  was  the  conservative  Senator 
from  Maryland.  [Laughter.] 

So  the  situation  has  changed  and  changed  the  kind  of  position  in 
which  you  find  yourself. 

Your  testimony  has  been  that  you  feel  that  you  were  a  moderate 
force  and  that  through  your  efforts  you  were  keeping  the  schools 
open  in  Georgia. 

Did  you  ever  ask  yourself  in  this  period  of  time  what  kind  of  schools 
you  were  keeping  open? 

Judge  Bell.  What  do  you  mean  by  that  ? 

Senator  Mathl\s.  They  were  segregated  schools  that  were  being 
kept  open  weren't  they  ? 

Judge  Bell.  That  is  not  exactly  so. 

If  they  were  going  to  be  kept  open,  they  would  be  integrated  schools 
eventually.  That  was  the  whole  issue.  That's  why  they  wanted  to  close 
the  schools.  That  is,  to  keep  from  having  to  integrate  the  schools. 

Senator  Matiiias.  This  is  the  issue  I  think  we  have  to  grapple  with 
here.  What  was  the  purpose  of  keeping  these  schools  open?  Was  it 
ultimately  to  integrate  them,  or  was  it  to  maintain  them  as  segregated 
schools? 

Judge  Bell.  Mv  purpose  in  keeping  the  schools  open  was  to  educate 
the  children  of  Georgia.  I  thought  it  would  be  terrible  not  to  have 
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schools.  That  was  what  I  was  working  on.  I  think  both  sides  were 
lined  up  on  tliat  basis.  I  don't  think  you  could  find  very  many  people, 
black  or  white,  who  were  worried  at  that  time  about  the  integration 
process  as  they  wore  woi-riod  about  having  education. 

I  see  what  you're  driving  at.  If  we  could  go  back  to  that  time,  the 
simplest  thing  to  have  done  would  have  been — if  we  would  have 
Jcnown  what  the  law  would  have  developed  to  be — would  have  been 
to  have  one  law  for  the  whole  State.  AVe  would  not  Inue  had  all  of 
this  travail  for  2  years. 

That  was  not  the  way  the  law  was  progressing  at  that  time.  "We 
•see  now  that  it  would  have  been  a  much  simpler  way  to  handle  it. 

Senator  ^Iatiiias.  Senator  Kiegle  raised  the  question  of  member- 
ship in  the  various  conunittees. 

As  I  understand  it,  in  the  summer  of  1959,  there  was  a  court  order 
vrhich  ordered  the  integration  of  the  schools  in  Atlanta. 

Judge  Bell.  Riglit. 

Senator  Mathlis.  Then,  in  July,  the  Governor  named  another  group 
of  lawyers  to  advise  him  on  the  situation  which  developed  from  this 
court  order. 

I  know  that  the  fellows  who  wi-ite  headlines  do  not  always  reflect 
the  stories.  I  have  had  that  experience  in  my  own  life.  The  Atlanta 
Constitution  reported  on  the  14:th  of  July  that  Vandiver  "Names 
Anti-Integration  Team  of  LaAvyers." 

That  is  the  second  list  that  Senator  Riegle  referred  to:  Gene  Cook. 

Judge  Bell.  He  was  the  attorney  general  of  the  State. 

Senator  ]Mathias.  Whom  I  knew  at  one  time. 

Judge  Bell.  He  is  now  deceased. 

Senator  Mattttas.  Yourself  and  Mr.  Buck  Murphy  and  Holcombe 
Perry  and  Peter  Zach  Geer. 

Judge  Bell.  Geer.  lie  was  the  Governor's  executive  secretary. 

Senator  Mathias.  Was  this  the  successor  group  to  the  first  group,  or 
was  it  sort  of  a  continuation  of  the  first  group  ? 

Judge  Bell.  I  do  not  know  what  that  was. 

At  that  point — I  don't  know  what  the  lawyer's  group  did,  the  ones 
you  have  named,  there  is  no  way  to  come  up  with  a  consensus,  so  I 
•don't  imagine  we  did  anything. 

At  the  time  this  happened — I  read  some  articles  in  the  last  2  or  3 
days.  I  don't  loiow  whether  that's  the  particular  one.  But  does  this 
say  we  met  at  the  mansion,  and  they  had  a  lot  of  segregationists 
chanting  in  the  front  of  the  mansion  and  that  the  Governor  issued  a 
guarded  statement  and  for  the  first  time  didn't  say  anything  about 
what  he  was  <roing  to  do? 

Senator  MATnL\s,  I'll  be  glad  to  offer  it  for  the  record,  !^^r. 
Chairman. 

[The  newsstory  referred  to  from  the  Atlanta  Constitution  of  Jul}'  14, 
1959,  follows.] 

[From  the  Atlanta  Constitution,  July  14,  lOoO] 
VANDIVf3    NAMES    AXTI-INTEGRATIOX    TEA^f    OF   LAWYEKS 

(By  Gene  Britton) 

Gov.  Yiindiver  Monrlny  niirht  nnnied  n  tonm  of  live  l;iwyrrs  to  ndviso  liini  on 
possible  new  legislation  for  roinforcing  Georgia's  anti-intogration  armor. 
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Vandiver  picked  his  committee  after  a  council  of  22  aides  and  legal  experts 
went  over  with  him  federal  integration  decisions  in  Little  Rock  and  Norfolk. 

EXPERTS    SUMMONED 

He  summoned  the  experts  by  personal  invitation  last  week  after  U.S.  District 
Judge  Frank  A.  Hooper  ordered  the  Atlanta  School  Board  to  submit,  by  Dec.  1,  a 
plan  for  breaking  down  racial  barriers  in  the  city's  public  schools. 

The  experts  reviewed  the  federal  rulings  in  other  states  in  an  effort  to  find  new 
defenses  for  Georgia. 

A  small,  orderly,  hymn-singing  crowd  of  segregationists  "demonstrated"'  on 
The  Prado  outside  the  executive  mansion  during  part  of  the  two-and-a-quarter- 
hour  huddle.  The  governor  said  later,  however,  that  he  and  his  conferees,  closeted 
in  a  closed-in,  second-floor  sunporch,  could  hear  nothing  of  the  demonstration. 

LEGISLATION    EYED 

After  the  meeting,  Vandiver  told  newsmen  the  lawyers  went  carefully  over  the 
federal  edicts  and  then  suggested  he  appoint  a  "special  group"  to  "assay  care- 
fully Georgia's  present  position  and  to  make  recommendations  to  me  for  possible 
legislation,  if  it  develops  that  any  is  needed,  to  be  presented  at  the  1960  or  at 
other  sessions  of  the  General  Assembly." 

He  named  Atty.  Gen.  Eugene  Cook;  Griffin  Bell,  his  chief  of  staff;  B.  D.  (Buck) 
Murphy;  Albany  attorney  Holcombe  Perry  and  Peter  Zack  Geer,  his  executive 
secretary. 

He  said  no  final  decision  was  reached  Monday  night  on  any  possible  laws  that 
might  be  enacted  "at  the  next  session  of  the  General  Assembly  or  at  any  future 
regular  or  special  session  of  that  body." 

At  his  news  conference  Monday  morning,  Vandiver  indicated  he  was  not,  at 
that  time,  considering  a  special  session. 

"A  special  session  is  not  anticipated  at  this  time."  he  said. 

The  governor  met  reporters  with  a  prepared  statement  at  the  end  of  the  con- 
ference. He  would  not  permit  questions  and  said  he  didn't  want  to  make  any  fur- 
ther comment.  But  he  did  say  rumors  that  he  might  seek  out-of-state  legal  assist- 
ance— possibly  from  Little  Rock — were  "ridiculous." 

The  conferees  scattered  quickly  after  the  meeting,  leaving  the  governor  to  face 
iiewsmen  alone. 

Earlier  in  the  day,  however,  one  of  the  invited  lawyers  said  he  wasn't  sure 
what  could  be  accompli.shed  by  the  gathering,  if  anything.  He  called  the  meeting 
a  good  move  on  Vandiver's  part,  however,  because  it  showed  his  "desire  and 
willingness  to  do  something." 

He  suggested  that  formulation  of  advice  to  the  Atlanta  School  Board  on 
whether  to  appeal  the  local  federal  ruling  might  be  a  major  target  of  the 
conferees. 

Vandiver  didn't  mention  anything  about  that,  though. 

As  he  arrived  at  the  meeting,  Macon  segregation  lawyer  Charles  Bloch  said 
he  doubted  the  group  would  attempt  to  offer  any  advice  to  the  Atlanta  board. 

READY   TO  LISTEN 

But  B.  D.  (Buck)  Murphy,  one  of  the  board's  defense  attorneys,  said  he  was 
ready  to  listen  if  some  advice  were  to  be  handed  out. 

Vandiver's  House  floor  leader  and  one  of  bis  top  aides,  Rep.  Frank  Twitty  of 
Camila,  said  if  the  lawyers  and  the  governor  should  agree  on  new  legislative 
proposals  he'll  do  his  best  to  get  them  passed  by  the  General  Assembly. 

There  was  considerable  effort  at  screening  persons  admitted  to  the  Mansion. 
State  troopers  checked  of  names  of  invited  lawyers  and  a  group  of  state  capitol 
reporters  who  had  been  cleared  for  admittance  to  the  Mansion  as  they  arrived. 

TEXT   OF    MEETING 

The  following  is  a  complete  text  of  Vandiver's  statement  following  the  meeting : 
"At  my  request  a  grotip  of  distinguished  Georgians  have  met  with  the  me  the 
Governor's  mansion  tonight  (Monday)  for  the  purpose  of  studying  recent  federal 
court  rulings,  decisions  and  orders  regarding  segregated  education  and  for  the 
purpose  of  reviewing  Georgia's  constitution  and  laws  pertaining  to  that  subject 
in  light  of  these  decisions. 
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'We  have  reviewed  the  rnlint:  in  tlie  Little  Rock  case,  in  the  Norfolk  case  and 
ill  other  recent  federal  decision.s.  No  final  deci-sion  was  reached  at  this  nieetin:; 
as  to  any  potential  laws  which  nii^'ht  be  recommended  for  tnactment  at  the  next 
session  of  the  General  Assembly  or  at  any  future  regular  or  special  session  of 
that  body. 

"The  group  present  at  the  mansion  suggested  the  appointment  of  a  special 
group  of  attorneys  to  assay  carefully  Georgia's  j)resent  position  and  to  make  rec- 
ommendations to  me  f(ir  possible  legislation,  if  it  develops  that  any  is  needed,  to 
be  presented  at  the  I'JGO  or  at  other  sessions  of  the  General  Assembly. 

"To  make  this  study  I  have  appointed  to  this  special  group  the  following:  Hon. 
Eugene  Cook.  Hon.  Griffin  Bell,  flon.  B.  D.  Murphy,  Hon.  Ilolcombe  Perry  and 
Hon.  Peter  Zach  Geer." 

Senator  Mathias.  It  starts  out : 

Gov.  Vandiver  ^Monday  night  named  a  team  of  five  lawyers  to  advise  him  on 
possible  new  legislation  for  reinforcing  Georgia's  anti-integration  armor. 

Then  it  comments  on  the  fact  that  it  resulted  from  Judge  Hooker's 
order,  and  it  refers  to  a  small,  orderly  hymn-singing  crowd  of  seg- 
regationists that  demonstrated  on  the  prado  outside  of  the  executive 
mansion  during  a  part  of  the  2V4-hour  huddle. 

The  Governor  said  later,  however,  that  he  and  his  conferees  closeted 
in  a  closed-in,  second-floor  sunporch  could  hear  nothing  of  the  dem- 
onstration. 

Judge  P>KLL.  I  do  not  know  if  that  committee  ever  did  anything. 
I  <lon*t  think  we  could  liave  ever  agreed  on  anything.  That  was  prob- 
ably some  publicity  at  that  time. 

That  is  sometimes  called  "rhetoric." 

Senator  Matiitas.  I  know  a  little  bit  about  that. 

Judge  Bell.  That  was  near  the  end.  That  order  had  been  entered. 

Senator  Matiil\s.  Did  this  committee  or  did  the  original  committee 
meet  because  of  the  fact  that  Thurgood  ^Marshall  had  come  down  to 
make  some  speeches  on  the  school  question  in  August  1960  ? 

rludge  Bell.  Xot  that  I  know  of. 

Senator  ^Iatiiias.  That  was  August  of  1959,  excuse  me. 

Judge  Bell.  I  don't  know  about  that. 

Senator  ;Matiil\s,  You  don't  recall  any  such  meetings  ? 

Judge  Bell.  Did  I  meet?  I  don't  know  anything  about  a  meeting 
like  that,  no.  I  went  to  a  lot  of  meetings  with  lawj'ers,  but  I  do  not 
know  about  Justice  Marshall. 

Senator  Matiil\s.  Apparently  his  visits  stirred  tip  .-onie  fui'ther 
public  interest.  As  a  result  of  that,  there  was  another  committee.  I 
don't  know  whether  you  were  a  member  of  that  committee  or  not,  but 
there  was  another  committee  which  drafted  a  barratry  law  and  made 
it  illegal  to  stir  up  litigatioji.  which  on  the  surface,  at  least,  was  in- 
tended to  keep  Thurgood  Marshall  from  making  any  speeclies  in 
Georgia. 

Judge  Bell.  I  don't  know  anything  about  that,  but  I  know  we  al- 
readv  had  a  ban-atry  law.  I  don't  know  why  we  di'ew  :inothei-  one. 
"We  iiavc  a]w;iys  had  a  barratry  law.  T  hupi)0se  we  had  a  lian-atry  law 
when  we  adopted  the  common  law.  You  are  probably  right. 

Senator  Matiil\s.  There  is  an  antibarratrv  slatulo  enartod  l>v  the 
logislntuT-o.  whir-h  was  signed  by  Governor  A'andiver.  in  early  1000 — 
llie  17th  of  March.  I  believe. 

Bnt  you  had  no  recollection  of  playing  any  role  in  that  ? 

Judge  Br.LL.  I  do  not  deny  it.  but  I  just  don't .remenibor  all  of  (hesc 
details  of  that  lonir  aL'o.  T  mav  have.  T  niav  not  have. 
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Senator  Mathtas.  Before  Tve  put  the  Vandiver  administration  to 
rest,  what  about  the  Sibley  report  ?  You  mentioned  that  earlier  in  your 
report. 

Judo-e  Bell.  Let  me  tell  you  one  other  thins:  that  you  left  out,  be- 
cause this  will  not  look  too  good  either  when  you  find  out.  These  news- 
])aper  articles  'disclose  it.  Somewhere  alono^  there,  the  legislature 
created  a  committee  on  constitutional  government. 

Senator  Matittas.  I  have  that. 

Judge  Bell.  But  you  haven't  asked  me  about  it. 

Senator  Mathias.  Since  you  brought  it  up,  I'll  be  glad  to  get  into 
it. 

It  was  similar  to  the  commissions  formed  in  a  number  of  States  at 
that  period. 

Judge  Bell.  That's  what  somebody's  testimony  is.  I  do  not  know 
that. 

They  passed  this.  I  was  appointed  to  it.  If  it  ever  met,  I  cannot 
remember.  I  doubt  if  it  ever  met.  We  had  something  else  called  a 
State's  Bi<rhts  Council  going  in  Georgia.  It  was  something  like 
Citizen's  Councils  in  other  States. 

I  refused  to  join  the  State's  rights  council  and  Governor  Vandiver 
asked  me  whv  and  I  said:  Well,  I  don't  join  things.  I'm  a  member  of 
the  Baptist  Church  and  the  Rotary  Club.  And  that's  about  the  only 
thinjT  I've  ever  joined. 

I  let  it  go  at  that,  and  he  later  told  me  he  was  sorry  he  joined. 

At  any  rate,  this  thing  is  different  from  that.  If  it  was  a  sovereignty 
commission,  as  somebody  said  in  their  testimony,  I  would  not  deny 
that.  That  might  be  so.  I  don't  know  what  they  have  in  other  States 
along  that  line,  but  I  do  not  think  this  group  ever  met. 

Now,  other  than  that,  we  come  to  the  Sibley  commission.  That's  all 
I  can  remember. 

The  Sibley  commission  was  designed,  as  I  said  yesterday,  to  let  the 
people  have  some  voice  in  whether  they  wanted  to  save  the  schools. 

The  general  assembly  was  pledged  to  close  the  schools  rather  than 
integrate  them. 

We  thought  that  if  we  could  build  on  top  of  the  elected  officials 
some  voice  of  the  people,  we  might  get  somewhere.  I  drew  the  Sibley 
commission  resolution.  It  has  a  lot  of  rhetoric  in  it. 

It  had  to  be  passed  by  the  same  general  assembly  that  was  pledged 
to  close  the  schools. 

"V^Hien  you  get  down  to  about  the  second  page  of  it,  it  gets  down  to 
just  tliat.  That  is,  what  the  issues  are  to  be  presented  to  the  people. 

If  you  will  notice  the  way  it  is  set  up,  the  membership  represented 
an  organization.  Mr.  Sibley  had  some  office.  I  think  I  told  you  about  it 
yesterday. 

I  think  we  got  him  because  he  was  a  strong  leader  to  be  the  chair- 
man. He  had  all  these  hearings  and  had  1,800  witnesses,  and  this  did 
have  an  effect  on  the  legislature. 

It  did  finally  convince  them  that  the  people  would  rather  save  the 
schools  and  have  schools,  altliough  they  were  integrated  schools.  They 
would  rather  do  that  than  have  no  schools  at  all. 

Tliat  was  the  end  of  the  approximately  2-year  period  where  all  of 
the  travail  was  taking  place. 

Senator  Mathias.  Although  j^ou  drew  this  report,  you  weren't  a 
member  of  the  commission  ? 
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Jiidf^e  Bei,l.  I  was  not  a  member. 

Senator  Mathias.  Did  you  sit  with  them  in  any  of  the  hearings  thev 
had? 

Jiidfre  Bf.ix,  I  never  did. 

Mr.  Sibloy  was  a  former  partner  in  Kino^  and  Spalding  who  liad 
left  to  jro  and  be  chairman  of  tlie  board  of  a  bank — tho  Trust  Com- 
pany of  Gooroia. 

rtis  office  was  ju<=t  down  the  l);ill  from  mine.  TTo  had  left  the  bank 
and  retired  and  was  back  there  joined  to  our  suite  of  offices,  so  I  did 
not  need  to  pro  to  any  meetinjrs.  I  would  see  him  every  day,  except  when 
he  was  off'  on  the  i-oad. 

Mr.  Sibley  at  this  time  was  about  70  years  old.  Tins  was  a  remark- 
able thinpf  that  he  did  to  got  on  the  road,  and  3'ou  cannot  imagine  the 
abuse  he  took  at  some  of  these  meetings. 

llo  held  u])  and  finally  made  the  public  voice — the  voice  of  the  people 
finally  got  into  the  act. 

Senator  Matiiias.  The  report  says  that : 

As  a  result  of  the  hearinjrs  held,  we  find  virtually  unanimous  sentiment  anion? 
the  i)eopIe  of  this  state  of  all  races  for  continiied  maintenance  of  separate  educa- 
tion as  in  the  best  interests  of  all  our  citizens. 

You  were  not  a  member  of  the  commission.  We  can't  cliarge  you 
with  who  they  heard,  or  who  they  cliose  to  hear,  and  that  sort  of  thing. 
But  do  you  know 

Judge  Bell.  Xor  with  the  drafting. 

Mr.  Sil)iey  was  such  an  independent  man  that  he  wouldn't  let  any- 
body else  have  anything  to  do  with  the  drafting.  lie  fired  the  lawyer 
that  they  started  out  Avith.  He  was  trying  to  tell  him  what  to  do,  and 
he  brought  in  another  lawyer. 

Senator  ^Matiiias.  Did  he  ever  discuss  with  you  whether  prointegra- 
tion  witnesses  were  interviewed  by  the  commission  ? 

Judge  Bell.  Oh,  they  had  many  prointegration  witnesses.  That  was 
the  purpose  of  it. 

This  divided  families.  It  divided  communities. 

It  was  the  first  time  people  ever  had  a  chance  to  speak  up. 

Senator  Matiijas.  You  said  you  did  not  draft  it,  but  what  was  ac- 
tually your  role? 

Judge  Bell.  In  the  Sible}-  commission  ? 

Senator  Matihas.  Yes. 

Judge  Bell.  I  got  it  up.  I  thought  of  it. 

Senator  ^Tatjiias.  You  were  tlio  author  of  the  idea  of  the  commis- 
sion but  not  t lie  report  ? 

Judge  Bell.  I  didn't  have  anything  to  do  with  it  after  that. 

Mr.  Sibley  asked  me — I  asked  him  if  ho  would  be  the  chairman.  He 
said  lie  vrould  think  al^out  it,  and  he  thought  about  it  overnight.  The 
next  day  he  asked  me  if  it  was  political,  and  if  somebody  was  gi)ing 
to  try  to  use  liim  for  political  purposes. 

I  said:  Xo.  You  are  absolutely  independent.  If  you  do  it,  you're  on 
your  own. 

He  decided  he  woidd  do  it,  and  he  did  it.  I  never  had  any  more  to 
do  with  it.  I  tiilked  with  him  from  time  to  time.  I  knew  he  was  having 
a  terrible  time  at  some  of  these  heai'ings  out  over  the  State. 

I  think  he  rather  enjoyed  it.  He  liUed  a  tough  light,  as  a  lot  of  us  do. 

Finally,  that's  the  way  it  worked  out. 
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Senator  ^VIathias.  My  time  is  up. 

Senator  Kennedy,  judge  Bell,  how  important  do  you  believe  that 
the  Voting  Rights  Act  is  ? 

President  Carter  has  spoken  about  that  legislation  as  being  the  most 
important  single  civil  rights  legislation  that  brought  black  Americans 
into  the  process  in  the  South  and  other  parts  of  the  country. 

I  am  interested  in  your  reaction  to  that. 

Judge  Bell.  I  think  that  is  the  most  important  civil  and  political 
right  that  we  have.  I  always  said  that  we  got  the  cart  before  the  horse. 
If  the  blacks  could  have  gotten  the  right  to  vote  to  begin  with  first, 
then  we  would  never  haA^e  had  a  lot  of  the  other  problems  we  had. 

I  believe  in  the  Voting  Rights  Act.  But  long  before  the  Voting 
Rights  Act  was  passed,  I  was  over  in  Mississippi  and  Alabama  and 
south  Georgia  on  voter  cases,  vindicating  the  rights  of  the  blacks  to 
vote. 

So  I  believe  that  very  strongly.  I  think  every  American  ought  to 
have  the  right  to  vote. 

Senator  Kennedy.  You  are  aware  that  there  are  challenges  as  to  the 
constitutionality  of  that  legislation  and  that  they  are  finding  their 
way  up  through  the  court  system  and  may  verj''  well  go  to  the  Supreme 
Court  itself. 

Are  you  prepared  to  indicate  to  us  that  you  are  going  to  exercise 
every  degree  of  power  and  influence  that  you  possibly  can  if  you  are 
approved  as  Attorney  General?  That  is,  to  support  that  legislation 
and  its  constitutionality  ? 

Judge  Bell.  I  am,  but  I  want  to  be  candid  with  you.  Senator. 

It  was  a  hard  thing  for  the  South  to  swallow — that  is,  the  fact  that 
we  were  singled  out  of  the  whole  Nation.  It  was  restricted  to  a  few 
States.  Justice  Black  wrote  very  eloquently  on  that  subject  in  the 
Supreme  Court.  Justice  Powell  has  since. 

The  last  time  the  act  was  extended.  Congress  did  spread  it  some. 
It  has  now  spread,  and  it  includes  some  Mexican  American  areas.  I 
think  it  is  one  of  those  cases  where  some  court  has  probably  held 
unconstitutional  part  of  it  that's  on  the  way  to  the  Supreme  Court. 

I  am  in  favor  of  the  Voting  Rights  Act.  t  am  also  in  favor  of  ex- 
tending it  to  wherever  anybody's  right  to  vote  might  be  interfered 
with.  This  includes  the  whole  country.  That's  the  basic  right  in  the 
country — the  right  to  vote.  That  would  be  the  only  fault  I  would  have. 

If  I  were  a  Senator — I  cannot  do  that  as  Attorney  General — I  would 
spread  it  even  farther  than  it  is  now. 

I  don't  say  take  it  off  the  South.  I  would  not  ask  for  that.  I  would 
not  try  to  take  it  off  the  South.  It  is  a  safeguard  that  we  need. 

Senator  Kennedy.  Certainly  in  terms  of  your  understanding  of 
legislation  at  the  present  time,  you  have  no  hesitancy  whatsoever  in 
terms  of  supporting  vigorously  its  constiutionalitv  before  the  Supreme 
Court? 

I  understand  that  to  be  your  position. 

Judge  Bell.  It  is. 

Senator  Kennedy.  Second,  I  understand  that  you're  going  to  try 
to  see  liow  it  can  be  expanded  in  terms  of  protecting  those  same  basic 
and  fundamental  rights  to  other  Americans  in  other  parts  of  the 
country. 

Do  I  understand  that  to  be  correct  ? 
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Judge  Bell.  That  is  correct. 

Senator  Kexxedy.  On  another  issue,  Judge  Bell,  in  the  next  few 
days  President  Carter  is  going  to  issue  his  statement  on  amnesty, 

I  am  wondering  if  he  had  consulted  with  you  on  that  particular 
question  and  how  you  view  the  Justice  Department's  role  in  terms  of 
that  particular  onlor  and  what  degree  of  support  are  you  prepared  to 
give  to  that  particular  order  should  you  be  confirmed. 

President-elect  Carter  has  spoken  about  it.  I  think  he  has  spoken 
courageously  and  frankly.  It  has  certainly  been  a  view  that  I  have 
supported. 

I  am  interested  as  to  how  you  intend  to  implement  that  order  and 
how  important  you  think  this  particular  issue  is. 

Judge  Bell.  I  know  what  the  substance  of  the  plan  is.  I  have  seen 
it.  I  know  what  role  the  xVttorney  General  would  play  in  the  plan,  and 
I  am  prepared  to  carry  that  out.  I  think  it  is  a  reasonable  plan  from 
v»-]iat  I  have  seen. 

It  may  be  changed,  but  I  have  seen  drafts  two  or  three  times  over 
the  past  month. 

The  Attorney  General  will  have  some  role  in  the  overall  plan. 

I  do  not  foresee  any  problem  at  all  in  implementing  the  plan. 

Senator  Kexxedy.  Is  there  anything  you  can  tell  us  about  it  at  this 
time  ? 

Judge  Bell.  I  could  not  because  I  am  not  certain  that  they  have 
finalized  the  plan. 

I  could  say  generally  that  it  includes  pardons  for  those  who  have 
been  convicted.  It  includes  a  way  of  dropping  the  dead  cases  which 
involve  fugitives.  It  has  some  change  in  the  immigration  laws.  It 
deals  with  the  military.  It  has  some  expedited  forms  of  reviews  in 
some  instances.  That's  the  last  plan  I  saw. 

I  was  mainly  looking  at  what  the  Justice  Department  had  to  do. 
I  have  seen  the  rolls  and  records  in  the  Federal  courts  where  they 
carry  all  these  fugitives.  "\"\'Tien  you  get  a  computer  printout  on  the 
pending  cases  in  the  district  courts,  in  the  fifth  circuit  they  have 
himdreds  of  these  fugitive  cases  on  there.  Those  are  the  cases  we  will 
dispose  of. 

Senator  Kexxedt.  Does  it  apply  as  well  to  deserters  or  just  to  con- 
scientious objectors? 

Judge  Bell.  You  mean  deserters  who  are  really  in  the  military? 

Senator  Kexx'edy.  Yes. 

Judge  Bet  J..  There  is  some  sort  of  review  system  for  them  T  bolioA-e. 

The  plan  I  saw  seemed  to  me  to  be  an  equitable  approach  to  the 
problem. 

Senator  Kexxedy.  Let  me  get  back  to  the  Law  Enforcement  Assist- 
ance Administration. 

I  apologize  for  moving  back  and  forth,  but  our  time  is  limited. 

T  think  many  of  us,  having  been  on  this  committee  since  the  time 
that  legislation  was  first  implemented,  were  used  to  the  time  when  all 
that  any  public  official  had  to  sav  was  law  and  order  and  Coniiross 
would  empty  the  pockets  of  the  taxpayer  in  order  to  provide  billions 
of  (lollars  into  the  LEAA  system. 

In  too  manv  instances,  it  was  without  direction  and  without  reevalu- 
ation  and  without  careful  review. 
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We  had,  under  Chairman  ISIcClellan,  extensive  subcommittee  hear- 
ings last  year.  One  of  the  most  compelling  areas  was  in  the  support 
and  assistance  for  the  courts  and  the  speeding  up  of  the  trials. 

Judge  Bell.  Right. 

Senator  Kennedt.  And  also  the  importance  of  trying  to  bring  some 
kind  of  sense  and  consistency  to  sentencing. 

Justice  Burger  has  talked  about  that,  and  I  have  introduced  sen- 
tencing legislation. 

Could  you  briefly  comment  on  the  importance  you  place  on  a  speedy 
trial,  and  also  trying  to  get  some  uniform  sentencing  standards? 

Judge  Bell.  The  Speedy  Trial  Act  helps  the  accused.  It  also  helps 
society.  Eather  than  being  on  bail,  you  finalize  the  trials  and  people 
are  either  incarcerated  or  they  are  freed.  So  both  sides  are  helped  by 
the  speedy  trial. 

The  review  of  sentences  has  become  a  big  problem  in  the  Federal 
system.  A  lot  of  the  State  courts  have  sentencing  review  in  the  ap- 
pellate courts.  The  Federal  courts  have  never  had  that. 

We  are  now  working  on  some  rules  with  the  Supreme  Court  to  do 
it  by  rule,  but  it  would  not  be  as  satisfactory  probably  to  do  it  by  rule 
as  to  do  it  by  statute. 

The  appellate  courts  resisted  that,  and  the  district  courts  have  also 
resisted  appellate  review,  because  they  would  rather  review  their 
own  sentences. 

In  some  States  you  have  sentence  review  panels  of  trial  judges.  I 
think  the  Federal  system,  and  I  think  it's  best  to  perhaps  do  it  in  the 
appellate  courts,  but  it's  needed. 

But  I  think  it's  a  good  thing  that  Congress  is  working  on  that  and 
the  Rules  Committee  too. 

Senator  Kennedy.  You  will  work  closely  with  us  on  sentencing 
unif  ormit  V  ? 

Judge  Bell.  Yes. 

Senator  Kennedy.  Before  we  leave  the  speedy  trial  and  the  help 
and  assistance  to  the  court  issue,  the  LEAA  has  some  broad  authority 
to  provide  assistance  through  various  State  plans  to  the  courts  to 
speed  up. 

We  have  seen,  for  example,  in  Alabama  under  Judge  Heflin,  how 
effectively  it  can  be  done. 

I  am  interested  in  whether  you  think  that  ought  to  be  an  important 
area  or  a  priority  area  for  LEAA  as  well. 

Judge  Bell.  It  ought  to  be  and  it  will  be  after  the  new  legislation 
is  passed  to  which  you  refer. 

The  courts,  whether  true  or  not,  thought  that  they  were  being  short- 
changed by  LEAA.  They  were  not  getting  the  resources  that  they 
needed. 

Under  your  legislation  that  you're  talking  about,  they  would  get 
more  money. 

People  like  Chief  Justice  Heflin  in  Alabama  have  built  a  fine,  uni- 
fied court  system.  He  would  be  making  good  use  of  that  monev.  He 
was  representing  the  Conference  of  C^hief  Justices  of  the  United 
Stntes,  which  is  the  50  chief  justices.  They  are  all  interested  in  this. 

T  have  tnlked  to  many  of  them. 

SenatoT-  Kennedy.  You  are  interested  in  this  also? 

Judge  Bell.  Yes. 
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Senator  Kkxxedt.  You  ■would  ^ive  it  j^riority  ? 

.Fudc^e  Bell.  Yes,  I  Avould  give  it  priority. 

Senator  Kexxeoy.  An  area  tliat  T  tliiiik  is  important  is  the  role  of 
the  Justice  Department  in  protecting  the  rights  of  Indians. 

In  many  instances,  we  have  seen  that  wliere,  within  the  Justice 
Depai'tment,  regarding  Indian  matters,  that  those  responsibilities 
have  been  disbursed  ])etween  the  Criminial  Division,  the  Lands  Divi- 
sion, tlie  Civil  Ivights  Division,  and  even  the  Tax  Division. 

Recently,  the  Department  has  worked  out  a  procedure  whereby — 
when  they  are  called  upon  to  represent  an  agency  of  government  and 
where  Indians  will  be  parties — or  at  least  their  interests  will  be  at 
issue — they  Avill  express  both  sides  of  the  issue  to  the  court  in  a  case 
where  Justice  and  Interior  might  have  conflicting  positions. 

While  this  is  an  unusual  procedure,  the  Indian  tribes  are  in  support 
of  continuing  it. 

I  would  like  to  knoM'  whether  you  would  look  into  this  procedure, 
and  whether  you  think  it  has  worked  in  the  recent  past,  and  whether 
you  will  continue  it. 

Judge  Bell.  It's  a  puzzle  to  me.  I  want  to  look  at  it.  Hoav  do  you 
avoid  a  conflict  of  interest  in  a  situation  like  that?  I  want  to  look  at 
that. 

I  also  want  to  get  some  emphasis  on  Indian  rights.  I  will  look  at 
that. 

I  particularly  want  to  look  at  the  case  in  Maine  which  I  know  I 
have  to  look  at  in  the  next  few  days. 

Senator  I\j:xnedy.  We  have  one  in  IMassachusetts,  too.  It  is  a  some- 
what different,  but  similar. 

Under  the  Xon-Intercourse  Act,  the  States  liave  to  get  the  approval 
for  the  grants  of  land.  Most  of  the  Western  States  complied  with  it. 

As  a  matter  of  fact,  it  was  carte  blanche.  Anything  the  States 
wanted,  tlie  Federal  Government  or  Congress  went  along  with. 

The  State  of  Maine  failed  to  comj)ly  with  those  various  provisions. 
That's  the  basis  of  the  challenge  in  Elaine. 

In  Massachusetts,  we  have  a  small  but  important  area  that  is 
affected.  There  were  a  number  of  other  areas  in  tlie  east  that  are 
affected  as  well  aiul  disputed.  It  is  a  complex  but  important  issue. 

We  will  be  talking  to  you  about  that. 

In  the  basic  kinds  of  conflicts  which  we  have  seen  the  Justice  De- 
partment may  differ  with  BIA  in  the  Department  of  Interior  and 
witliin  Interior,  in  many  instances,  BIA  is  competing  with  the  Bureau 
of  Land  Management  whenever  their  interests  are  conflicting. 

In  too  many  instances  in  the  past,  the  Department  has  represented 
the  Bureau  of  Land  ^fnnatrement  or  Land  Claims  and  not  the  Indian 
issues.  And  having  your  interest  in  this,  I  think  will  be  important. 

If  you  would  review  that  procedure  which  has  been  established 
recently  it  woidd  be  helpful.  It  seems  to  be  working  quite  well.  I  will 
wiite  you  a  note  on  that. 

Judge  Bell.  That  will  l)e  fine.  I  want  you  to  do  that. 

Senator  Kexxedv.  Thank  you.  T  appreciate  your  cooperation. 

I  have  no  further  questions,  ISIr.  Cliairman. 

Chairman  Eastlaxd.  Senator  Ileinz? 

Senator  TIeixz.  At  the  outset.  I  would  like  to  make  clear  for  the 
record  that  in  our  colloquy,  which  we  had  this  morning,  the  case  that 
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I  think  we  were  both  talking  about  involved  tlie  city  of  Jackson,  IMiss.^ 
and  was  the  case  of  Palmer  v.  Thompson.  I  think Ve  both  are  aware 
of  that. 

Judge  Bell.  That's  the  swimming  pool  case.  That  involved  the 
closing  of  a  swimming  pool  ? 

Senator  Heixz.  Yes. 

The  question  was  whether  to  operate  swimming  pools  or  not. 

I  would  like  to  briefly  return  to  the  question  of  age  discrimination. 
Senator  Kennedy  correctly  pointed  out  this  morning  that  the  Older 
Americans  Act  does  have  antidiscrimination  provisions.  But,  in  a 
sense,  they  only  apply  to  middle-aged  Americans. 

The  cutoff  on  that,  as  I  recollect,  is  either  age  62  or  65. 
^  People  over  that  age  do  not  have  any  protections  against  discrimina- 
tion in  employment. 

I  have  a  very  strong  bias  in  this  area,  I  think  that  the  law  should 
apply  to  people  over  age  62  or  65.  But  I  Avould  like  to  know  youi 
feeling  about  it. 

Judge  Bell.  Perhaps  the  Congress,  I  don't  know  what  the  Congress 
thought,  but  perhaps  they  thought  most  people  over  that  age  would  not 
be  emploj^ed.  Social  security  laws  being  what  they  are.  and  most  pen- 
sion plans  being  what  they  are,  maybe  they  did  not  think  there  was 
a  need. 

But  I  have  a  keen  interest  in  old  people.  My  mother  was  in  a 
nursing  home  for  Si/^  years.  I  know  something  about  the  geriatric 
problems  of  the  Nation.  1  would  have  an  interest  in  it. 

It  would  not  be  something  I  would  be  generating,  because  I  would 
be  enforcing  the  law.  And  if  Congress  passed  it,  I  would  enforce  it. 

Senator  Heinz.  As  a  matter  of  personal  view,  do  you  think  that  a 
person's  right  to  a  job  should  not  be  abridged? 

Judge  Bell.  What? 

Senator  Heixz.  Abridged.  Should  not  be  abridged. 

Judge  Bell.  Do  you  mean  that  you  don't  think  people  should  be 
compelled  to  retire  ? 

Senator  Heinz.  Right . 

Judge  Bell.  I  don't  know  about  that. 

I  think  there  are  a  lot  of  employment  j^lans  where  you  have  to  retire 
at  a  certain  age.  I'm  not  certain  that  I  think  you  ought  to  be  allowed 
as  long  as  you  want  to  work,  if  that's  what  you  mean. 

Senator  Heinz.  That's  what  I'm  asking  you. 

Just  because  there  are  employment  plans  of  that  nature,  do  you 
feel  that  that  is  necessarily  the  determining  factor? 

Judge  Bell.  I  have  not  really  thought  about  it.  Maybe  I  should 
sav  that.  I  have  never  thought  about  it. 

It  sort  of  blows  my  mind  to  think  what  would  happen  if  suddenly 
everybod}^  was  told  that  they  never  had  to  retire. 

Senator  Heinz.  How  old  did  you  say  you  were  ? 

Judge  Bell.  Fifty-eight.  I  would  like  to  retire  now.  [Laughter.] 

But  I  would  have  to  think  about  it,  you  know.  I  don't  know  if  the 
economy  of  the  country  could  stand  it. 

But  I  think  there  would  be  a  lot  of  things  that  would  have  nothing 
to  do  with  the  ecoiiomy  that  would  involve  the  rights  of  the  older 
people.  These  are  probably  not  being  looked  into  so  much. 
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If  you  know  anythiiifr  about  niirsine;  homes  and  retirement  homes 
and  that  soit  of  thin£r<  then  you  would  know  about  it. 

Senator  Heixz.  Let  me  return  to  something  we  discussed  yesterday, 
conflict  of  interest. 

"Wliat  are  the  terms  of  your  withdrawals  from  King  &  Spalding, 
assuming  you  have  equity  in  the  firm  ( 

Judge  Bell.  You  mean  will  I  be  paid  anything? 
Senator  IIeixz.  I  Avant  to  know  Avhether  you  will  retain  an  equity, 
or  whether  you  will  have  any  settlement  with  the  law  firm. 

Judge  Bell.  It  will  be  a  complete  severance.  I  retain  no  equity  in 
the  firm.  I  will  be  paid  nothing. 

Senator  Heinz.  You  will  receive  nothing  in  terms  for  giving  up 
your  equity  in  the  firm  ? 

Judge  Bell.  Zero.  That's  the  partnership  agreement  we  operate  on. 
If  I  am  confirmed  in  a  few  days.  I  will  leave  there,  and  I  will  leave 
with  nothing.  I  will  not  get  any  kind  of  payment.  I  will  have  no  agree- 
ment to  go  back. 

Senator  IIeixz.  I  would  say  that  that  is  as  severe  a  settlement  as 
you  could  ask  for. 

Judge  Bell.  Unless  I  paid  them  to  leave.  [Laughter.] 

Senator  Heinz.  During  the  time  that  you  served  on  the  fifth  circuit, 

did  you  disqualify  yourself  as  a  matter  of  course  from  cases  being 

argued  by  King  &  Spalding,  which  you  had  been  a  partner  of  before  ? 

Judge  Bell.  I  did  for  many  years  and  finally  decided  I  could  sit 

on  some  of  those  cases,  because  I  had  no  plans  to  go  back. 

I  never  sat  on  one  where  anything  was  in  the  office,  of  course,  when 
I  was  there.  I  imagine  4  or  5  years  went  by  maybe  before  I  ever  sat 
on  one  of  their  cases. 

Just  by  the  luck  of  the  draw.  I  don't  think  I  ever  sat  on  about  two 
or  three  the  whole  time  I  was  on  the  fifth  circuit. 
It  just  worked  out  like  that. 

Senator  IIeixz.  You  mentioned  yesterday  that  as  a  judge  you  have 
had  occasion  to  rule  against  your  friend  and  former  boss,  Governor 
Vandiver. 

Why  wouldn't  you  have  excused  yourself  from  sitting  on  a  case  in- 
volving someone  with  whom  you  closely  worked? 

Judge  Bell.  Well,  I  could  have.  I  was  not  disqualified.  I  could  have 
refused  and  escaped  my  duty. 

This  was  the  biggest  case  that  there  had  ever  been  in  Georgia  in- 
volving the  ]iolitical  system.  Probably  if  I  was  as  old  as  I  am  now,  I 
would  have  been  glad  to  excuse  myself.  But  at  that  time  I  thought 
it  was  my  duty  which  compelled  me  to  sit  on  the  case.  It  was  a  three- 
judge  district  court. 

I  sat  on  it,  and  Avrote  the  opinions. 

You  have  to  be  very  careful  in  the  judiciary  not  to  excuse  yourself 
to  cscay)e  hard  cases.  In  the  trade,  you  are  not  looked  on  with  favor 
if  you  do  that. 

Senator  IIeixz.  To  summarize  the  standards  that  you  applied  to 
yourself,  how  would  you  summarize  them  in  terms  of  the  stamlards 
you  applied  for  disqualifying  youi-self? 

Judge  Bell.  Tliere  are  some"  legal  disqualifications,  I  followed  tliose 
strictl3\ 
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Then  2,  3,  or  4  years  aero,  Congress  passed  an  expanded  disqualifica- 
tion statute  where  there  is  somethincr  that  appears  proper  which  is  a 
Standard.  It  is  hard  to  measure,  but  you  can  do  that.  wi  „+  t 

I  excused  myself  on  two  cases  where  I  was  not  disqualified  that  1 
1-ecall.  One  was  a  case  inyolying  a  huge  claim  against  an  oil  company. 
A  man  claimed  that  a  fraud  was  committed  on  him  by  the  court  yeai-s 
an-o—long  before  I  was  on  the  court— because  the  ludge  who  tried  his 
case  owned  the  company  that  did  a  lot  of  business  with  this  oil  com- 
pany. ,  _  ,  tf 

So  when  the  case  came  up  to  the  court  en  banc,  I  excused  myselt— 
and  I  was  critizcd  for  doinc  it,  because  it  was  a  hard  case— because 
when  I  had  been  in  the  law  firm  before,  we  represented  a  small  pipeline 
company  that  was  owned  by  three  or  four  oil  companies,  including 

one  of  tiiese.  i  ^     j.        i  ■-     1 1 

And  I  thought  that  this  man.  who  already  thought  a  fraud  nad  been 
committed  upon  him.  if  he  found  out  I  was  sitting  on  the  case  and 
then  he  found  out  I  had  been  with  the  firm  that  represented  the  pipe- 
line company,  he  would  think  for  sure  he  wasn't  getting  a  fair  hear- 
ing. So  I  refused  that.  _  ,    ,   ,      , 

When  the  book,  "Kennedy's  Justice"— Victor  :Navasky's  book— was 
written,  he  once  asked  me  about  that  case  and  how  I  happened  not  to 

sit  on  it. 

Another  time,  a  man  in  the  Butts  case,  you  remember  Mats  r.  i  he 
Satnrdm/  Evemng  Post.  A  man  came  in  my  office  to  discuss  the  case 
with  me  between  tile  trial  and  the  appeal. 

He  had  an  interest,  a  monetary  interest.  He  mentioned  it.  So  when 
the  case  came  up.  I  drew  it,  and  1  was  supposed  to  sit  on  it.  And  I  did 
not  sit  on  it.  You  don't  have  to  giye  a  reason.  You  just  approach 
it  on  the  basis  if  it  looks  right. 

That's  what  I  will  haye  to  do  in  the  Justice  Department.  If  I  do 
not  do  that,  it  will  not  be  long  before  there  will  be  no  lawyer  from 
the  joriyate  sector  wlio  can  go  into  go^^ernment.  I  haye  to  work  out  a 
Avay  for  that  to  be  done,  or  we're  going  to  lose  a  lot  of  talent — with 
me  excluded. 

We  ought  to  be  able  to  draw  on  that  for  the  Goyernment.  I'm  going 
to  try  to  do  a  good  job  on  that. 

Senator  Heinz.  One  of  the  questions  raised  here,  and  to  which  you 
haye  giyen  certain  answers,  is  your  membership  in  certain  private 
clubs. 

Am  I  correct  that  you  sat  on  the  case  of  Bhcayiie  Bay  Yacht  Chib^ 
et  al.,  A])ril  15,  1976?  Which  involved,  as  I  understand  it,  a  question 
of  whether  a  private  club  should  be  entitled  to  be  an  exclusive  club? 
Is  that  correct  ? 

Judge  Bell.  No,  sir. 

Senatoi-  Heixz.  All  right.  Would  you  care  to  tell  us  about  that  case? 

Judge  Bell.  Let  me  tell  you  about  that. 

The  law  of  the  country  is  based  on  the  Supreme  Court  case  decided 
several  years  ago  called  the  Moose  Lodge  that  you  can  have  a  private 
club  so  long  as  it  does  not  have  what  we  in  the  judiciary  call  a  nexus 
Avith  the  State.  If  it  has  any  connection  with  a  State,  or  a  significant 
connection  with  the  State,  then  you  cannot  maintain  it  as  a  private  club. 

Biscayne  Bay  involved  the  use  by  the  club  of  Biscayne  Bay.  They 
had  a  dock  built  on  Biscayne  Bay. 
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The  city  chargod  tlieiii  $1  a  year  license  for  putting  a  dock  out  on 
the  bav.  It  niav  have  been  a  rent. 

The^quebtioii  was  not  whetlier  they  could  have  a  private  club.  Ihat 
is  conceded  that  they  couhl.  'Hie  ([uestion  was  whether  they  had  lost 
their  status  of  a  private  chib  because  they  were  using  State  land  and 
Stale  water.  That  was  the  question. 

That's  the  same  as  the  Buiiiiigton — some  case  in  Delaware — where 
they  built  a  restaurant  in  a  buihlinir  owned  by  the  Stale.  It  was  in 
Wilmington.  Del.,  I  think.  They  luul  such  a  nexus  with  the  State,  be- 
cause they  rented  from  the  State  and  they  could  not  run  it  as  a  private 
place.  That  was  the  point  in  that.  I  sat  on  that  case  en  banc.  Not  in 
the  origial  case.  But  I  did  sit  on  it. 

Senator  Heinz.  So  in  this  case,  you  feel  that  your  haying  been  a 
member  of  clubs  which  did  not  have  a  nexus  with  a  municipality  then 
did  not  in  any  way  dis(|ualify  you? 
Judge  Bell.  That's  not  the  same  issue. 

If  somebody  had  sued  the  driving  club,  or  the  Capital  City  Club 
or  any  club  like  that,  then  I  would  have  been  disqualihed. 

Senator  Heinz.  I  have  one  other  area  that  I  would  like  to  discuss 
■with  you. 

You  are  the  appointee  of  someone  who  is  quite  famous  for  a  saying : 
"Why  not  the  best  ?" 

The  other  day  in  our  hearings,  in  the  discussion  between  you  and 
Senator  Bayh,  you  said  that  you  thought  that  if  a  Supreme  Court 
nominee — and  this  was  with  res])ect  to  Harold  Carswell — had  made 
racist  statements  in  the  past  it  should  create  a  presumption  against 
him.  I'm  not  talking  about  racist  statements.  I'm  not  aware  of  any 
that  you  have  made. 

Judge  Bell.  T  don't  thiidv  you  will  fiiul  that  I  have  made  any. 
Senator  Heinz.  I  do  agiee  with  your  statement  yesterday  that  such 
statements  would  create  a  presumption  against  the  individual. 

But  I  would  like  to  propose  an  analog}'  and  see  whether  you  agree 
witli  me. 

The  analog\'  comes  from  our  experience  of  recent  years  that  we  nnist 
recognize  how  important  it  is  for  the  Justice  Department  to  be  above 
and  out  of  ]>olitics  anrl  paitisansliiji. 

The  analogv.  therefore,  is:  Sliould  tliere  lie  a  presumption  against 
somebody  who  h.as  been  active  in  politics  when  that  person  is  being 
co'^^idered  for  Attorney  General? 

The  rer'ord  is  that  you  Mere  \ory  active  on  behalf  of  President  John 
F.  Kennedy  in  his  19G0  campaign,  and  tliat  you  had  some  relations — 
which  were  detailed  yesterday  on  the  record — with  Covernor  Carter 
during  the  course  of  this  year. 

Should  there  be  a  i)resumption  of  this  connnittee  against  vou  be- 
cause you  have  had  some — once  10  years  ago  which  was"  quite  intense, 
and  once  this  year  which  was  less  intense-apolitical  involvement  witli 
a  candidate  for  hi'di  political  office? 

Do  you  believe  the  analogy  holds?  Shoidd  we  as  n  conniiittee  set  an 
exti-eniely  hioji  standard  of  saying  that  in  the  case  of  an  Attornev 
General,  we  have  to  seek  the  best,  and  the  best  is  somel)odv  with  no 
political  ties?  Should  we  set  that  standard? 

Ju'lge  BrLL.  AVonld  this  presumption  you  propose  l>e  conchisive  ot' 
rebuttable  ? 
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Senator  Heixz.  I  would  think  it  would — that  would  be  the  decision 
of  each  member  of  the  Judiciary  Committee.  I  know  of  nothino-  that 
takes  place  here  that  is  not  rebuttable. 

Judge  Bell.  If  it  is  conclusive,  I  might  better  go  back  to  Atlanta. 
If  it  is  rebuttable,  then  I  think  you  will  have  to  consider  my  record. 
You  will  have  to  decide  if  I  am  independent  enough  and  have  suf- 
ficient integrity  to  do  what  Governor  Carter  agreed  I  should  do.  That 
is  to  depoliticize  the  Justice  Department,  and  to  professionalize  it  and 
to  run  it  as  an  independent  law  department  of  the  Nation. 

If  you  think  I  can  do  that,  then  I  think  you  will  have  decided  that 
such  presumption  as  you  raise  has  been  rebutted.  Otherwise,  you  ought 
to  vote  against  me. 

Senator  Heixz.  The  question  I'm  raising  is  simply :  What  kind  of 
standard  should  we  set  for  you  ? 

Judo-e  Bell,  I  think  it  would  be  a  mistake  to  set  a  standard. 

Senator  Heinz.  It's  somewhat  of  a  rhetorical  device  to  get  you  to 
think  of  it  clearly  as  well  as  to  inform  my  other  colleagues  that  it  is 
something  we  will  be  discussing,  I  am  sure. 

Judge  Bell.  If  I  may  say  so,  I  do  not  believe  that  we  are  going  to 
be  able  to  run  the  Government  if  we  get  everybody  in  the  Government 
on  the  condition  that  they  have  led  some  kind  of  cloistered  life,  that 
they  are  absolutely  broke,  and  that  they  can  never  have  any  kind  of 
conflict  of  interest. 

If  that's  the  way  we're  going  to  run  the  Government,  I  think  the 
Government  will  fail.  That  doesn't  mean  that  people  who  meet  those 
terms  couldn't  run  the  Government.  But  I  think  you  ought  to  get  all 
kinds  of  people. 

I  think  it  might  not  be  a  bad  thing  to  have  an  Attorney  General 
who  knows  something  about  courts  and  who  knows  something  about 
politics  and  something  about  life  and  business.  Maybe  that  would  be 
a  good  thing. 

Maybe  you  will  have  to  take  a  chance  on  me  to  see  how  it  comes  out. 

I  think  I've  had  the  experience  that  will  enable  me  to  be  a  good 
Attorney  General. 

Chairman  Eastland.  Senator  Heinz,  your  time  is  up. 

Senator  Bnyh? 

Senator  Bath.  Judge  Bell,  you  have  been  patient.  I  hate  to  belabor 
you  further. 

T  would  like  to  pursue  that  question  jnst  a  bit.  if  I  might. 

I  do  not  know  of  any  litmus  test  on  which  we  can  rely  to  guarantee 
what  kind  of  Attorney  General  or  wliat  kind  of  Senator  or  President 
or  State  legislator  we  get.  We  look  at  all  the  facts.  In  the  final  analysis, 
it's  the  cut  of  the  hmnan  being.  It  is  the  individual.  It  is  the  character 
of  the  man  involved. 

Suppose  vou  would  get  a  call  from  the  President  of  the  United 
States — and  I  establish  this  as  a  hvpothetical.  I  don't  think  we  expect 
that  khid  of  call  from  President  Carter — but  sunposp  vou  would  sret 
a  call  to  be  a  party  to  a  conversation  the  likes  of  which  we  have  had 
disr-losed  which  actuallv  took  place  in  the  recent  past,  asking  vou  to 
undertake  and  to  fulfill  a  mission  or  missions  or  carrv  ont  certain  re- 
sponsibilities in  the  name  of  the  President,  as  Attornev  General,  which 
you  felt  were  wrong.  Wliat  recourse  would  you  have? 
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Judge  Bell.  If  one  of  his  people  called  me,  I  would  refuse  to  do  it 
an*.!  report  it  to  him.  And  tell  him  1  did  not  appreciate  it.  Ii  he  a.-sked 
me  to  do  it,  and  it  was  something  I  should  not  do,  then  I  would  refuse 
to  do  it.  If  necessar}',  I  would  resign. 

"Wlien  I  say  "necessary,''  it  would  not  take  much  effort  or  much  cause 
to  get  me  to  resign.  I  intend  to  be  independent. 

1  would  have  to  say  this.  If  Governor  Carter — I  think  he  laiows 
I'm  independent.  lie  has  made  a  mistake  if  he  doesn't  know  I'm 
independent. 

I  have  my  own  reputation  to  worry  about.  As  a  good  lawyer  and  a 
good  person,  I  have  my  reputation  to  think  about. 

That's  the  way  I  would  approach  it.  I  don't  think  I  will  have  that 
trouble,  but  if  I  do,  I  would  be  prepared. 

Senator  Bayii.  I  don't  think  you  will  either,  but  you  would  be  pre- 
pared in  the  heady  environment  of  the  oval  office  with  the  Commander 
in  Chief  looking  at  you  across  the  desk  and  saying :  ]\Ir.  Attorney  Gen- 
eral, we've  got  to  do  this.  The  Nation  depends  on  it.  The  security  of 
the  Innnan  race  depends  upon  it.  You  have  to  do  this. 

You  would  be  prepared  to  say:  I'm  sorry,  Mr.  President.  You're 
wrong,  and  if  you  persist,  I'll  go  back  to  Atlanta  and  practice  law? 

Judge  Bkll.  I  can't  do  it.  llo  knows  I  woidd  be  glad  to  leave.  I 
Avould  not  do  that.  I  would  stand  up,  if  that  will  help  you. 

Senator  Bayii.  Let  me  ask  your  opinion  on  another  matter  closely 
related  to  one  we  discu.ssed  earlier  when  we  were  discussing  the  class 
action  suits  and  access  to  the  courts. 

You  seemed  to  exhi!)it  a  sensitivity  for  opening  up  our  court  system. 
From  what  you  have  said  Iiere  and  elsewhere,  you  seem  to  recognize 
tlie  importance  of  burdens  that  are  now  on  the  court  which  have  sort 
of  nn  inconsistency  with  opening  up  the  court. 

Xevertheless,  T  think  we  have  to  accomplish  both  goals. 

"Would  you  tell  us  how  you,  as  Attorney  General,  would  view  your 
responsibility  in  opening  up  the  Federal  court  system  in  the  area  of 
habeas  corpus? 

It  is  sort  of  a  tool  of  last  resort  to  someone  who  may  be  denied 
constitutional  rights. 

The  recent  Stone  v.  Poviell  decision,  decided  T  think  last  January, 
snid  in  essence  that  even  if  a  person's  claim  was  valid,  it  could  be  de- 
nied if  the  petitioner  had  received  a  full  and  fair  litigation. 

This  fourth  amendment  claim  at  the  State  court  level — the  final 
safety  clause  that  was  going  to  be  removed,  and  then  in  an  earlier  case, 
the  F/vrnris  B.  Jlendcvf^on  case,  which  seemed  to  be  a  precursor  to  this. 
Loth  these  cases  seemed  to  disregard  a  long  line  of  precedents  to  the 
contrary. 

Could,  you  give  us  your  thouQ-hts  as  the  man  who,  as  Attorney  Gen- 
eral, will  lio  in  charge  of  the  Federal  couit  system  and  of  the'pl'ose- 
cutory  branch  of  it  ? 

Jud.'i^e  Bkll.  There  is  very  little  right  to  petition — that  is  for  the 
writ  of  hal)oas  corpus — in  the  Federal  court. 

In  tl.o  o;H-ly  IDOO's  with  «he  T.eo  Franh  ca^^e,  it  was  taken  to  the  Su- 
pyeinc  (\iurf,  and  it  held  that  so  long  as  the  court  did  no!  lack  juris- 
diction in  the  sense  that  there  had  been  a  breakdown  of  justice,  thar 
rou  coid'dn't  get  a  Federal  writ,  ^fob  violence  .was  what  was  claimed 
H:ere, 
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Later  on,  in  the  case  in  Arkansas,  the  Supreme  Court  expanded  it 
to  inckide  that  sort  of  thing  and  adopted  Justice  Hohnes'  dissenting^ 
opinion. 

It  kept  expanding  until  1962  or  1963  when  Fay^  v.  Noia  was  decided. 
There  was  a  great  expanding  of  Federal  habeas  jurisdiction. 

The  courts  are  confronted  with  those  cases. 

Stone  V.  Poioell  is  the  first  case  that  started  back  the  other  way  to 
get  back  to  the  fundamental  violations  where  you  are  denied,  that  it 
was  a  breakdown  in  justice  where  you  are  denied  a  lawyer,  those  sort 
of  fundamental  things. 

As  I  recall  Stone  v.  Powell^  what  it's  saying  is  that  the  search  and 
seizure,  the  fourth  amendment  claims,  that's  what  most  are  based  on, 
these  need  not  be  entertained  in  the  Federal  court  for  State  pris- 
oners if  there  has  been  an  adequate  remedy  for  them — not  that  they 
had  it — but  for  them,  they  had  it  available,  under  State  law. 

That's  a  policy  question.  Whether  or  not  the  person  ought  to  have 
an  appeal  in  the  State  courts,  and  the  same  identical  thing  appealed 
in  the  Federal  courts. 

That  has  been,  the  duplication  has  been,  one  of  the  problems. 

I  do  not  know  that  this  is  such  a  bad  opinion  if  we  preserve  in  the 
Federal  courts  for  State  prisoners  fundamental  rights — that  is,  the 
right  to  have  fimdamental  rights  vindicated  by  habeas  corpus. 

Senator  Bath.  I  assume  that  we  both  agree  that  at  least  a  part  of 
the  fundamental  right  is  for  a  system  of  jurisprudence  to  be  struc- 
tured in  such  a  way  that  illegal  evidence  or  illegally  gathered  evi- 
dence is  not  permitted. 

As  I  recall,  one  of  the  thrusts,  or,  in  fact,  maybe  the  cornerstone, 
of  the  argument,  as  I  recall  it,  and  correct  me  if  I'm  wrong,  was  that 
this  would  not  have  an  impact  to  prevent  this  kind  of  thing  from  hap- 
pening. That  is,  if  you  delayed  it  and  then  went  on  to  the  Federal 
court. 

I  think  3'OU  could  make  the  same  argument  that  by  the  time  it  gets 
to  the  Supreme  Court  of  a  State,  then  the  disincentive  is 

Judge  Bell.  Let  me  start  backwards. 

A  Federal  prisoner,  seeking  a  Federal  writ,  could  raise  this.  A  State 
prisoner  has  had  the  opportunity  to  assert  his  claim  in  his  own  State 
court.  This  is  the  problem  with  the  dual  court  system. 

Now,  I  think  the  knowledgeable  people  in  this  fiekl  know  that  Fay 
v.  Noia  was  decided  because  they  thought  the  State  courts  would  not 
pay  much  attention  to  their  own  State  prisoner's  claims  for  the  writ 
of  habeas  corpus. 

The  prisons  were  clogged  with  people.  We  did  not  have  the  right  to 
counsel  in  a  lot  of  States  at  that  time. 

All  of  that,  some  people  think,  passed.  The  State  courts  are  much 
better  than  they  used  to  be.  Most  of  them  have  set  up  ways  to  liave 
petitions  for  the  writ  of  habeas  corpus.  These  are  good  systems.  There- 
fore, they  do  not  need  to  have  this  duplication  in  the  Federal  courts.  It 
is  more  of  a  policy  question  than  it  is  a  matter  of  simply  not  having 
an  adequate  procedural  or  appellate  safeguard. 

We  have  come  so  far  in  this  country.  In  1891  there  was  not  even  a 
right  in  the  Federal  system  to  an  appeal  from  a  criminal  conviction. 
_  But  now  a  State  prisoner  in  Alabama  can  commit  a  crime,  be  con- 
victed in  a  trial  court,  appeal  to  i\\(i  court  of  criminal  appeals,  apply 
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for  certiorari  to  tlio  Alabama  Supremo  Court,  and  certiorari  to  the 
Supreme  Court  of  the  T'nitod  States,  and  that's  on  direct  appeal.  Then 
he  can  start  on  the  writ  of  habeas  corpus  and  run  tlirou^h  the  same 
four  court?,  whicli  makes  cifrht.  Then  lie  iroes  into  tlio  Federal  district 
court  in  Montgomery,  to  the  Fiftli  Circuit  Court  of  Appeals,  and 
back  to  the XT.S.  Supreme  Court. 

That  is  11  times  that  that  same  issue  has  been  presented.  Some 
people  think  that  is  too  long. 

That  is  what  the  Sui)reme  Court  is  getting  at  in  the  Stone  case. 
In  Stone  v.  PovMl,  and  I  ha\e  not  read  it  since  I  was  on  the  court, 
but  if  that  is  extended,  it  might  be,  but  it  would  Ije  a  bad  policy.  If 
it  is  extended  beyond  that,  it  might  be  bad.  But  these  people  are  not 
without  rights. 

It  depends  on  the  State  court  system  being  good.  If  they  are  not 
good,  or  if  there  are  abuses,  then  the  decision  ought  to  be  changed. 

Senator  Bayif,  That's  iho  whole  question.  If  you  liad  the  kinds  of 
standards  that  you  and  I  would  accept  as  good  and  strong — protection 
of  constitutional  rights  standards — at  the  State  level,  then  the  writ 
request  would  probably  be  denied. 

The  purjiose  for  it  would  not  be  important. 

But  if  you  do  not  have  the  good,  protective  s^^stem  at  tlie  State  level,. 
then  it  seems  to  me  that  this  case  is  going  the  wrong  direction. 

After  all,  we're  talking  about  the  protection  of  a  U.S.  constitutional 
right,  not  a  State  constitutional  right. 

Would  it  not  be  fair  to  say  tliat  one  of  the  reasons  that  the  State 
courts  have  cleaned  up  their  shops  and  have  better  protections  now  is 
because  of  their  right  to  appeal  to  the  Federal  courts  which  have  been 
gi-anted  ? 

Judge  Bell.  Doubtless. 

And  LEAA  giving  them  funds  and  the  merit  selection  of  judges. 
There  are  a  lot  of  things  that  have  happened  to  the  State  courts  in 
the  last  10  years. 

I  take  great  pride  in  that  part  of  our  country.  Tlie  State  court 
systejn  has  vastly  improved.  I  have  had  a  lot  of  dealings  with  them 
as  a  Federal  judge. 

At  any  rate.  I  will  watch  this.  T  know  the  point. 
Seiuitor  Bayh.  I  wisli  you  would  study  that. 

The  legislation  which  is  being  prepared  to  shore  up  what  some  of 
us  think  might  have  been  a  misinterpretation  of  the  habeas  corpus 
statute — that  is.  to  correct  that  shoi-t coming — I  would  hope  you  would 
give  careful  attention  to  that  as  it  applies  to  the  Powell  case. 
Judge  Bell.  I  will  do  it. 
Senator  Bayii.  Thaidc  you.  ^My  time  is  up. 
Chairman  Easti^vno.  Senator  Aboure/.k? 

Senator  Aijoukezk.  Judge  Bell,  the  claim  of  executive  privilege  has 
been  used  a  gi-eat  many  times  by  the  past  administrations  to  Avitlihold 
information  from  the  Congress. 

As  Attorney  General,  you  would  be  called  uj^on  to  give  vour  legal 
opinion  about  whetlu-r  or  not  infoiiiiation  niav  eonstitutionallv'^be 
kept  from  the  Congress. 

r  want  to  ask  you  a  couple  of  questions  on  that  issue. 
^Vhat  do  you  l)elie\'e  is  the  scope  of  exeeiiti\-e  pri\ile<ie? 
Judge  l^r.LL.  T  don't  know  if  it's  too  broad  since  tlie  Supreme  Court 
decision  and  in  President  Nixon's  case. 
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If  it  is  an  evidentiary  matter.  My  understanding  of  law  is  that  it  is 
like  the  king,  vou  have  to  give  your  evidence. 

The  king  ii  like  the  chimney  SAveeper.  Everybody  has  to  give  his 
evidence. 

That's  for  a  court  that  I'm  talking  about  now. 

You're  talking  about  bringing  it  over  to  the  Congress. 

Senator  xVbourezk.  If  the  Congress  should  try  to  obtain  information 
from  the  Executive  and  he  tries  to  assert  executive  privilege,  how 
broad  do  you  think  is  the  scope  of  that  assertion  on  the  part  of  the 
President  ? 

Judge  Bell.  I  am  not  prepared  to  say  on  that.  I  would  have  to  study 
that  out. 

I  would  tliink  that  the  President  ought  to  make  sparing  use  of  that 
privilege.  I  think  the  President  ought  to  cooperate  with  Congress. 
The  Congress  ought  to  cooperate  with  the  President. 

Senator  Abourezk.  It  is  generally 

Judge  P>ELL.  The  problem  comes  from  the  fact  that  people  try  to 
vrithhold  facts  for  the  wrong  reasons.  They  just  do  not  want  to  tell 
everything.  Tliey  don't  want  people  to  know  just  what  might  have 
hapDcned  al^out  a  particular  thing. 

That  is  a  misuse  of  the  executive  privilege. 

Senator  Abourezk.  It  is  pretty  well  accepted  that  the  privilege  is 
a  personal  one  and  runs  to  the  President  himself  and  to  his  advisers 
on  his  personal  staff. 

For  example,  when  they  are  discussing  their  policy  options,  the 
privilege  will  run  to  the  staff  to  prevent  the  contingencies  and  other 
options. 

Those  are  considered  to  be  privileged,  but  in  other  areas — for  exam- 
ple, if  the  Congress  wanted  to  attempt  to  get  information  from  the 
CIA  through  established  procedures  or  from  the  Pentagon  or  other 
branches  of  Grovernment,  do  you  believe  that  that  kind  of  informa- 
tion should  be  withheld  from  the  Congress  under  the  assertion  of 
executive  privilege  ?  Or  do  you  believe  that  Congress  should  be  entitled 
to  that? 

Judge  Bell.  I  would  have  to  pass  on  that  on  a  case-by-case  basis.  I 
can  see  that  under  certain  circumstances  it  should  be  made  available 
and  in  other  cases,  not. 

The  question  may  be  a  little  too  broad  for  me  to  answer. 

Senator  Abourezk.  But,  using  the  principle  of  executive  privilege 
which  runs  to  the  President  and  to  his  immediate  advisers,  could  you 
make  an  observation,  based  on  whether  information  outside  of  that 
mijrht  be  subject  to  executive  privilege  ? 

Judge  Bell.  There  would  have  to  be  some  good  reason  to  assert 
executive  privilege.  There  would  have  to  be  some  good  reason  to  assert 
it.  There  would  have  to  be  some  meritorious  ground. 

My  philosophy  of  constitutional  government  is  that  the  three 
branches  ought  to  corporate  and  not  be  against  each  other. 

If  I  start  from  that  bas_e,  then  I  would  have  to  have  a  good  reason 
to  justify  asserting  executive  privilege. 

1  have  been  criticized  about  the  Valley  and  dissenting  in  the  C alley 
case.  I  thought  it  was  an  outrageous  thing  that  Congress  would  with- 
hold the  testimony  of  13  witnesses  who  testified  later  against  him.  They 
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divln't  respond  to  the  siibpena,  and  another  man  was  tried,  and  they 
wouldn't  let  these  witnesses  testify.  But  in  his  case  they  did  testify. 

It  has  nothing  to  do  with  iriiilt  or  innocence.  It  dealt  with  the  fact 
lliat  these  witnesses  Avere  not  made  available.  That  was  withholding 
of  information,  I  thought.  I  still  think  it.  I  think  you  have  to  have 
justification  to  do  that. 

Senator  Abourezk.  I  would  like  to  do  this.  I  would  like  to  submit 
some  fairly  technical  and  lco;al  questions  to  you  in  writing  so  that  you 
will  have  to  study  them.  It  is  a  complicated  and  technical  area,  but  I 
v^ould  like  to  do  that. 

Judge  Bell.  I  will  try  to  do  that.  The  cliairman  is  not  here  at  the 
moment,  but  Senator  Riegle  was  going  to  give  me  some  questions.  I 
hope  I  will  not  be  put  into  the  position  of  not  being  able  to  be  confirmed 
because  I  am  having  to  answer  a  series  of  thin<rs  or  that  the  confirma- 
tion would  be  delayed.  If  that  process  is  building  up,  I  would  like  to 
know  about  it  because  somebody  has  to  be  the  Attorney  General. 

Senator  Abourezk.  I  have  no  intent  of  that.  I  have  four  or  five  ques- 
tions, just  on  executive  privilege.  That  is  all. 

Judge  Bell.  If  I  could  get  those  today,  I  would  like  to  get  them 
answered. 

[The  questions  submitted  by  Senator  Abourezk  and  the  answers  by 
Judge  Bell  follow.] 

Questions  ox  Executive  Pbiv^lege  Submitted  to  Jitdge  Bell  by  Senator 

Abourezk 

The  claim  of  executive  privilege  has  been  used  many  times  as  you  know  by 
past  administrations  to  withhold  information  from  the  Congress. 

As  Attorney  General,  you  will  be  called  upon  to  give  your  legal  opinion  about 
whether  information  nuiy  constitutiunallj-  be  kei^t  irom  the  Congress. 

1.  What  do  you  believe  is  the  scope  of  executive  privilege? 

2.  Do  you  believe  the  privilege  is  personal  to  the  President,  or  may  others 
within  the  executive  branch  invoke  tlie  privilege  on  their  own  behalf? 

.3.  May  the  President  delegate  to  his  subordinates  the  power  to  invoke  execu- 
tive privilege  on  behalf  of  the  President? 

4.  Can  the  President  invoke  executive  privilege  on  behalf  of  a  third  nongov- 
ernmental party? 

5.  Are  there  any  other  grounds  besides  the  advice  privilege  under  which  the 
President  can  withhold  information  from  the  Congress? 

Response  by  Judge  Griffin  B.  Bell  to  "Wbitten  Questions  Submitted  by  Sen- 
ator James  Abourezk 

I  do  not  believe  that  the  doctrine  of  executive  privilege  should  be  nsed,  as  it 
has  in  the  past,  as  a  shield  to  hide  from  the  judiciary  or  from  the  Congress  in- 
formation thaC  is  truly  necessary  for  responsible  decisionmaking  by  these 
branches.  Without  considerable  study,  it  is  difficult  to  erect  precise  standards 
for  invocation  of  this  privilege  in  various  circuinstancos.  At  this  jtoint,  until  I 
can  analyze  the  matter  in  the  depth  which  it  requires,  I  can  only  assure  the 
Committee  that  I  will  make  an  independent  study  of  the  doctrine  of  executive 
lirivilege  and  provide  legal  advice  to  tJie  President  on  the  limits  of  this  doctrine 
irrespective  of  partisan  political  considerations  by  the  President  or  others  in 
the  executive  branch. 

Senator  Abourezk.  I  know  what  you  are  used  to.  You  are  used  to 
those  interrogatories  submitted  by  the  opposing  lawyer.  I  have  l)ecn 
thiough  that  myself. 

Judge  r>Kr,L.  We  already  have  the  answers  prepared  to  Senator 
McClellan's  questions  from  yesterday.  We  will  grt  those  prepared  also. 
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I  just  wanted  to  make  tlie  point  that  this  is  a  serious  business  that  I 
am  about.  I  need  to  ^et  on  with  it. 

Senator  Abourezk.  I  don't  want  to  involve  myself  in  anythincr  like 
that.  I  do  not  think  that  you  ought  to  answer  these  off  the  top  of  your 
head. 

JudjrB  Beix.  T  prefer  to  answer  them  in  writin^^  if  I  can.  That  is  a 
hard  question  that  you  asked. 

To  tell  you  the  truth,  I  am  fretting  a  little  tired.  This  has  been  going 
a  good  while,  T  am  liable  to  make  a  snap  judgment  about  something. 
I  don't  want  to  do  that. 

Senator  Kennedy  [acting  chairman].  Senator  Eiegle? 

Senator  Ejeole.  I  will  not  need  all  of  the  time.  I  won't  need  a  15- 
minute  time  period  here,  but  we  are  in  a  summar}'^  phase  and  I  waTit 
to  share  with  you  some  summary  thoughts  I  have  because  I  view  this 
as  a  very  special  opportunity  for  us  to  think  together  about  this. 

Regardless  of  which  branch  of  the  Grovernment  we  are  in,  we  are  in 
the  same  boat  insofar  as  looking  into  the  future  together. 

I  have  listened  with  great  interest  and  care  to  what  you  have  said 
since  we  have  stai-ted  these  hearings.  T  think  you  have  been  sincere. 
I  think  you  have  been  quite  forthright  with  us  in  terms  of  trying  to 
respond  to  the  number  of  difficult  questions,  both  in  terms  of  your 
intentions  as  well  as  past  history  and  so  forth. 

I  appreciate  the  effort  that  you  have  made  to  be  forthright  and 
direct  on  these  things. 

Judge  Bell.  Thank  you. 

Senator  Riegle.  Let  me  emphasize  four  points. 

I  want  to  say  again  to  you  that  I  think  your  appointment  is  the 
single  most  important  Cabinet  appointment  coming  at  this  time.  I 
think  one  thing  that  you  have  done  for  us  is  that  you  have  tried  to  give 
us  a  sense  of  the  climate  in  Georgia  and  in  the  South  generally  during 
a  period  of  time  of  great  change  and  difficulty  and  trauma  and  what 
ha^^e  you. 

You  have  not  been  here  in  Washington  during  the  last  few  years. 
We  have  been  going  through  an  equivalent,  althougli  different!  kind 
of  an  experience  where  we  have  had  a  President  driven  out  of  office 
for  criminal  misconduct ;  we  have  had  a  Vice  President  driven  out  of 
office  for  criminal  misconduct ;  as  I  montioned  yesterday,  two  of  the 
last  six  Attorneys  General  have  been  found  guilty  of  crimes — one 
waiting  to  go  to  prison — so  that  you,  or  anybody  else  who  comes  to 
Washington  at  this  time,  come  at  the  end  of  a  very  long  and  troubled 
period. 

The  lack  of  justice  within  the  Justice  Department  has  been  abso- 
lutely in  the  center  of  that  long  period  of  difficulty. 
■  I  even  think  stretching  back  to  some  questions  that  were  never 
■really  properly  focused  with  respect  to  even  the  Vietnam  war,  not  to 
mention  the  abuses  of  Executive  power,  Watergate,  aud  other  tilings 
that  came  afterwai'd. 

In  any  event,  I  am  very  sensitive  to  the  responsibilities  that  settle  on 
your  shouldei's,  if  j^ou  are_ confii'med — as  you  likely  will  be — and  the 
task  that  you  face  in  coming  in  at  the  end  of  a  period  of  turbulent 
history  of  that  sort  to  try  to  assume  these  respousibilities.  Believe  me, 
I  have  a  deep  sense  of  feeling  and  sympathy  about  the  requirements 
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and  the  awcsoineness  of  those  responsibilities  to  settle  on  anybody's 
;shouldors;  I  do  verv  much  in  terms  of  them  settling  on  your  shouldei^. 

I  appreciate  the  point  von  made  about  the  mixed  feelings  you  have 
about.  Jet's  say,  the  CarsCvell  letter  which  lias  been  a  kind  of  a  haunt- 
ing matter  for  you.  I  don't  want  that  to  be  what  goes  on  your  tomb- 
stone at  some  jwint  in  the  future. 

r  hope  tliat  doesn't  get  made  for  many,  many  year?.  J^iit  1  tell  you 
wliat  1  would  like  to  see  on  vour  tombstone.  I  think  that  all  of  us 
here  want  to  see:  A  Goo<:I  Job  Done.  I  think  our  impulse,  i-egardless 
of  party,  assuming  you  end  up  with  this  job,  is  to  help  you  do  it  and 
help  vou  do  it  well. 

1  iiope  that  the  clear  sense  of  that  comes  through  in  all  of  our  ques- 
tions. I  do  not  think  that  you  have  any  hostile  people  here  or  questions 
here,  really.  They  are  pointed  ones,  but  hostile  ones,  no. 

The  thing  that  I  would  hope  that  you  could  be  remembered  for  at 
some  future  time  is  the  fact  that  you  i-eally  fought  for  justice.  I  can 
appreciate  the  distinction  that  I  thought  I  heard  you  making  along 
the  way  that  a  trial  judge  is  not  necessarily  and  in  all  cases  in  an 
active  role  rather  than  a  more  passive  role  in  terms  of  your  interpre- 
tation and  reading  of  the  law. 

I  think  it  is  quite  clear  that  the  role  of  Attorney  General  is  an 
active  role  and  not  a  passive  one,  so  it  does,  perhaps,  involve  a 
change  in  the  kind  of  work,  and  the  requirements  of  the  job,  coming 
oif  that  long  period  of  service  on  the  Federal  bench,  Avhere  the 
requirement  of  leadership  is  more  direct  and  more  pronounced  and 
mucli  more  a  central  focus  of  what  this  job  has  to  be  at  this  point. 

The  thing  that  T  want  really  to  convey  to  you  is  this.  Great  hopes 

were  aroused  during  this  campaign  by  President-elect  Carter,  and 

•especially  among  black  citizens  and  especially  among  other  persons 

who  have  been  left  out  systematically  over  the  years,  both  by  the 

.cystem  of  justice  and  the  economic  system  and  other  thing  as  well. 

That  was  demonstrated,  when  the  vote  totals  were  tallied,  in  terms 
-of  where  vast  amounts  of  the  support  came  from. 

So  out  in  Detroit  today,  which  is  a  city  that  I  represent  in  my  home 
State,  there  are  an  awful  lot  of  people  who.  not  having  had  the  op- 
])ortunity  to  sit  through  tliese  hearinjrs  or  to  know  very  mu<h  aliont 
you,  are  inclined  to  have  great  apprehension  leased  on  a  summary  of 
soT't  of  past  history  and  the  whole  question  of  what  they  might  be 
able  to  expect  in  tei-ms  of  leadership  from  you  on  the  basic  questions 
■of  equal  justice  and  jol)  discrimination  and  housing  discrimination 
and  any  other  form  of  discrimination  that  is  there  that  needs  to  be 
Jiiovod  against. 

Thev  are  a]iprehen<5iA-e.  quite  frankly,  and  T  can  undei-stand  that 
ti]")prchonsion.  There  is  also  appreliension  in  terms  of  other  witnesses 
who  will  be  here  and  appear  after  you.  T  want  to  hear  tliem. 

But  T  iruess  what  I  am  saying  is  this:  As  you  move  into  a  very  dif- 
ferent kind  of  job  responsibility  and  on  a  mucji  broader  scale,  coming 
out  of  the  cii-cuit  that  you  worked  in,  and  taking  the  country  as  a 
whole.  T  think  that  there  is  a  tremendous  keenness  of  interest  and  feel- 
ing by  ])eople  who  have  to  have  you  succeed  because  life  isn't  going  to 
ohanire  or  jrct  better  for  them  unless  vou  do. 
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I  can't  begin  to  express  in  words  how  strong  those  hopes  and  ex- 
pectations and  requirements  are  in  terms  of  the  demands  for  excel- 
lence and  for  leadership.  I,  for  one,  just  want  to  say  to  j'ou  that,  as- 
suming that  this  thing  goes  forward,  you  are  going  to  have  my  high 
hopes,  along  with  everybody  else's,  that  your  whole  life  has  been  a 
preparation  for  this  responsibility. 

You  come  at  the  most  unique  moment  in  200  years  in  this  country 
in  terms  of  the  responsibilities  of  this  job  assignment. 

I  think  that  the  reason  that  you  are  finding  these  questions  to  you 
have  taken  longer,  perhaps,  than  those  to  other  Cabinet  nominees,  is 
that  they  are  not  going  to  take  the  job  you  are  going  to  take. 

So  I  think  it  is  in  that  s])irit  that  we  gather  in  this  room  and  I  just 
want  to  sort  of  conclude  this  period  of  questioning  by  making  some  of 
those  things  verv  explicit  with  you. 

Judge  Bell.  Senator,  I  thank  you  very  much. 

Two  things  come  over  me.  One  is  that  this  is  a  great  responsibility.. 
I  am  seeking  to  undertake  this. 

It  is  also  a  great  opportunity.  It  is  one  of  the  greatest  opportunities 
that  an  attornej^  has  ever  had. 

There  are  those  people  who  are  apprehensive,  as  you  say.  They  will 
not  be  disappointed  because  people  who  know  me  and  who  will  be  here 
to  testify  will  help  allay  some  of  that  fear. 

I  will  be  an  advocate  Attorney  General,  not  an  arbiter  as  I  was  as  a. 
Judge. 

Senator  Kexistedt  [acting  chairman].  Senator  Sasser  ? 

Senator  Sasser.  Judge  Bell,  I  have  just  one  or  two  brief  questions.. 

In  response  to  some  questions  from  Senator  Kennedy  earlier  today,. 
you  indicated  that  the  present  Director  of  the  Federal  Bureau  of  In- 
vestigation, Mr.  Clarence  Kelley,  vras  64  years  of  age  and  that  we 
could  look  forward  at  some  time  in  the  future  to  a  new  Director  of  the: 
FBI.  You  did  not  specifically  state  what  the  time  frame  would  be  but 
indicated  that,  perhaps,  it  would  not  be  in  the  too-distant  future. 

I  was  just  wondering,  sir,  if  you  have  had  an  opportunity  to  de- 
velop in  your  own  mind  what  criteria  vou  might  establish  for  a  new 
Director  of  the  FBI? 

Judge  Bell.  Well,  we  are  attempting  to  prepare  a  profile  of  what- 
the  Director  ought  to  be  like.  That  is  the  only  way  I  know  to  go  about- 
it. 

The  other  way  I  am  approaching  it  is  maybe  to  interview  10  or  15: 
people  and  sort  of  get  a  feel  for  it.  That  is  one  reason  that  it  is  such  a. 
delicate  thing.  This  is  a  sensitive  job. 

Whoever  succeeds  Director  Kelley  ought  to  be  someone  who  would', 
keep  it  for  a  good  number  of  years.  I  do  not  know  just  whether  you 
stay  in  law  enforcement  or  go  outside  of  law  enforcement.  That  is  the- 
first  question  that  we  have  to  decide.  We  have  to  decide  a  lot  about, 
recruiting  and  the  kind  of  people  you  want  in  the  FBI.  You  have  to 
think  a  lot  about  duty  and  what  duties  they  are  going  to  perform.  We 
have  to  think  about  5.  10  years  from  now — all  of  those  things  are  in 
my  mind.  It  is  something  that  you  have  to  give  a  lot  of  thought  to. 
And  I  will. 

As  I  said  to  Senator  Riegle,  I  will  stay  in  touch  with  the  committee 
about  that.  This  is  too  serious  a  thing  for  one  person  to  do.  I  will  be 
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M-orkliK^  Avith  the  President,  and  I  will  be  working  with  the  committee 

on  that.  .  1  1       T      -n 

To  be  certain  that  I  don't  arouse  any  fears  anywhere  else,  I  will 

also  be  working  some  with  the  House  Judiciary  Committee  on  this. 

Senator  Sasser.  I  must  say,  Judge  Bell,  that  you  are  learning  very 

rnj-idlv  how  to  liandle  the  Congress.  [Lauiihter.] 

There  have  been  periods,  I  think,  in  recent  history  when  the  Direc- 
tor of  the  FBI.  while  technicallv  under  the  direction  of  the  Attorney 
General  of  the  United  States,  was,  indeed,  acting  independently  of  tlie 
Justice  Department  and  without  much  direction  from  the  Attorney 

General.  /-.  i     i.- 

I  wonder  how  vou  would  sec  your  role  as  the  Attorney  General  ot 
the  United  States\-is-a-vis  that  of  the  Director  of  the  FBI. 

Judge  Bklt..  Well,  for  some  reason  the  Congress  this  past  year  pro- 
vided That  the  FBI  Director  would  be  appointed  by  the  President  and 
removed  by  the  President,  yet  the  FBI  is  under  the  Justice  Depart- 
ment and  under  the  Attornev  General. 

I  liave  discussed  that  with  President-elect  Carter.  I  am  in  charge  ot 
the  F]3I  and  of  the  Director.  That  is  a  part  of  the  Department  of 
Justice.  I  will  be  the  one  who  is  accountable. 

That  is  the  reason  I  said  vesterdav  that  I  might  even  have  an  oftice 
over  there  in  the  FBI  Building.  I  do  not  know  that  I  will  be  there, 
but  I  have  been  thinking  some  about  it.  You  want  to  see  people  that 
3'ou  are  accountable  for. 

I  will  be  assuming  that  responsibility. 

Senator  Sasser.  I  have  no  f urtlier  questions. 

Senator  Kexxedy  [acting chairman].  Senator  Mathias? 

Senator  Mathias.  Thank  you,  Mr.  Chairman. 

I  think  we  have  proved  one  thing  these  last  2  days — Judge  Bell  is 
a  very  patient  man. 

Judge  Bell.  Thank  you. 

Senator  Mathlas.  When  we  were  discussing  the  Sibley  report 
earlier.  I  did  not  offer  it  for  the  -".Tcord  but  I  will  do  that  now.  I  offer 
it  for  the  record. 

Senator  Kexxedy.  Without  objection,  so  ordered. 

[The  report  referred  to  was  filed  with  the  committee  and  appears 
at  page  749.] 

Senator  Matiiias.  In  January  1061  there  was  a  further  package  of 
Vandiver  legislation  on  schools,  "\^'as  that  also  a  product  of  the 
lawyers'  committee  ? 

Judge  Bell.  I  have  no  recollection  or  records  that  show  that. 

Senator  Matiiias.  I  might — just  to  refresh  your  recollection,  there 
was  one  bill  to  provide  for  a  system  of  local  option  elections  on  the 
opening  or  closing  of  schools. 

Judge  Bell.  I  think  that  was  a  recommendation  of  the  Sibley  Com- 
mission perhai)S. 

Senator  Matiiias.  One  was  on  tuition  grants  for  state  and  local 
funds  to  children  attending  private  schools.  One  was  to  specify  ap- 
])eal  procedures  for  appeals  for  local  school  boards  on  scliool-law 
questions.  One  was  a  resolution  for  proposing  a  Constitutional  auiond- 
ment  declaring  that  freedom  from  com|nilsory  association  at  all  levels 
of  public  education  be  considered  inviolate. 
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It  is  your  recollection  that  that  would  be  the  product  of  the  Sibley 
Commission?  Rather  than  the  lawyers'  committee? 

Judo:e  Bell.  Yes;  I  think  the  lawyers'  committee,  by  that  time,  was 
inactive,  maybe.  That  is  the  best  I  can  remember. 

I  had  been  out  of  there  managin^:  the  campaign  and  all  by  that  time, 
and  the  Sibley  Commission  sort  of  took  over.  I  suspect  the  Attorney 
General's  office  probably  drew  those  bills  up. 

Senator  Mathl\s.  When  you  launched  the  Sibley  commission,  they 
were  on  their  own  ? 

Judge  Bell.  Well,  if  you  loiew  Mr.  Sibley,  you  would  know  that 
they  were  on  their  own.  That  was  his  project  after  that.  I  hasten  to 
say — I  know  that  this  doesn't  mean  a  whole  lot  to  you,  Senator — that 
he  has  been  greatly  honored  in  Georgia  for  what  he  did.  Recently  the 
University  of  Georgia  had  a  film  made  of  his  life  on  account  of  the 
work  he  did  in  the  commission. 

I  know  that  you  don't  think  too  much  of  what  we  did,  but  that  is 
sort  of  the  way  they  think  about  it  down  there. 

Senator  Mathias.  In  January  of  1961.  the  fifth  circuit  ordered  the 
admission  of  Charlene  Hunter  to  the  University  of  Georgia.  The 
Governor  shut  off  the  funds  for  the  university,  and  3  days  later  the 
court  ordered  the  Governor  to  restore  the  university's  funds. 

Then,  as  you  suggest,  the  next  phase  of  the  legislation  took  place 
which,  according  to  your  recollection,  was  the  Sibley  commission. 
This  package  of  bills  that  I  have  just  specified  was  passed. 
In  September,  then,  of  1961  the  Atlanta  schools  were  integrated 
under  the  Ford  plan  with  only  ten  black  children  being  admitted  to 
white  schools. 
Judge  Bell.  That  was  the  biggest  news  in  America  that  day. 
Senator  ]\Iatiil\s.  In  the  interval  you  went  to  the  bench. 
Judge  Bell.  There  is  one  thing  that,  perhaps,  is  worth  telling  you 
about  in  that  University  of  Georgia  situation  where  the  two  children 
were  ordered  admitted,  and  they  cut  the  money  off  for  3  days  and  that 
sort  of  thing. 

The  law  required  the  Governor  to  close  the  University  of  Georgia. 
He  had  a  meeting  of  the  State  officers  at  the  Governor's  mansion  to 
tell  them  that  he  was  not  going  to  close  the  university  and  that  he  had 
changed  his  j^osition  and  decided  that  he  was  not  elected  to  close  the 
University  of  Georgia. 

He  invited  all  of  the  people,  whom  he  had  appointed,  to  resign  from 
the  government  because  he  felt  that  he  had  embarassed  them  about 
changing  his  position;  and  none  resigned,  so  he  did  not  close  the 
University  of  Georgia. 

Judge  Bell,  Maybe  that  was  not  quite  as  trood  as  Governor 
McKelden,  but  he  got  to  that  point.  He  thought  it  was  pretty  good. 
^  Senator  Mathtas.  When  we  get  up  to  1963  and  you  are  on  tlie  fifth 
circuit,  did  you  have  any  reservations  about  rescuing  yourself  in  the 
case  which  involved,  really,  this  whole  series  of  events  that  we  have 
been  discussing  over  the  last  2  da,ys  ? 

How  about  the  Lattimer  case,  Calhoun  v.  Latthner,  which  you  de- 
cided on  June  17,  1963  ? 

Judge  Bell.  Did  it  involve  anything  more  than  pupil  or  student 
transfer  or  placement  ? 
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I  think  it  involved  tho  progress  in  assigning  the  grades  to  be 
desegregated. 

Senator  ]\L\tiiias.  You  held  that — 

The  Atlanta  iilaii  of  aeseyrcgatiiig  the  school  system  from  tlie  top  down  is 
conceived,  administered,  and  comported  with  the  Constitutional  mandate  and 
duty  imiiosed  on  the  schood  boards  by  Federal  district  courts,  even  lliouyii  the 
plan  permitted  continued  assignment;  of  those  tiiiidreu  already  in  the  same 
school  and  only  gave  them  the  riglit  to  transfer. 

Judge  Bell.  I  didn't  feel  that  I  had  any  conflict.  It  didn't  involve 
any  laws  that  we  are  talking  about.  It  involved  the  speed  of  desegre- 
gation. There  were  a  lot  of  other  desegregations  just  like  it  in  the 
fifth  circuit.  That  case  was  appealed,  by  the  way,  to  the  Supreme 
Court. 

They  vacated  the  sentence  and  sent  it  back  to  start  over  because 
the  record  Avas  stale.  That  was  a  case  that,  finally,  was  settled  13  years 
later.  That  was  the  same  case. 

To  answer  your  question,  I  didn't  think  T  was  disqualified. 

I  think  all  those  laws  that  were  passed  were  either  repealed  or 
declared  unconstitutional — one  or  the  other  by  that  time.  Some  were 
repealed.  The  tuition  grant  was  repealed  by  the  legislature  itself. 

Senator  jNIathias.  The  other  day  when  you  were  kind  enough  to 
visit  me  in  my  office,  I  gave  you  a  present  that  you  may  not  have 
wanted,  a  report  of  the  Senate  Intelligence  Committee. 

Judge  Bell.  I  have  not  had  a  chance  to  read  it. 

Senator  Mathias.  It  does  not  make  very  good  bedtime  reading.  It 
will  give  you  some  nightmares,  in  fact. 

Judge  Bf:LL.  I  have  a  young  man  working  for  me  who  helped  write 
it.  so  he  has  been  briefing  me  some  on  it. 

Senator  Matiitas.  I  would  hope  that  when  you  do  get  a  chance  to- 
study  it  that  you  would  look  at  some  of  the  recommendations  that 
were  made  by  the  committee,  including  bringing  the  intelligence 
agencies  under  the  rule  of  law  and  not  permitting  intelligence 
activities  outside  of  that  legal  framework. 

Judge  Bell.  I  will  look  at  that.  I  promised  you  that  I  will.  I  will 
as  soon  as  I  can  get  back  to  the  Justice  Department. 

Senator  Matiiias.  It  is  a  wide-ranging  report.  It  deals  with  the 
Department  of  Defense  and  tho  Central  Intelligence  Agency.  I  would 
hope  that  in  your  role  as  a  principal  adviser  to  the  President  and 
outside  the  administration  of  the  Justice  Department  you  would  be 
advising  him  in  dealing  with  the  intolligoiico  qtiostiotis  which  have 
become  so  troublesome  in  not  just  the  last  administration  but,  really, 
the  last  20  or  80  years. 

Specifically  the  FBI  is  of  a  matter  of  particular  concern.  We  found 
there  was  some  dissemination  of  information  of  political  and  other 
im])roper  purposes.  I  tliink  there  is  no  excuse  for  interfering  with 
tho  lawful  political  artivities  of  American  citizens  and  harasf^ing 
individuals  throuirh  unnecossar\'-  investigative  technidues  and  main- 
taining infoTTnation  on  political  beliefs  and  private  lives  of  Amer- 
icans: and  opening  investigations  on  the  basis  of  advocacv  of  politi^^al 
ideals  or  activities  which  I  think  clearly  contravene  the  rights  of 
citizens. 
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One  of  the  general  conclusions  that  we  came  to  was  that  the  Attorney 
General  should  establish  a  program  of  routine  and  periodic  review 
of  FBI  domestic  security  investigations  and  not  let  them,  as  was  true 
in  the  period  past,  to  be  off  on  a  frolic  of  their  own,  and  to  renew  the 
internal  regulations  of  the  FBI  and  other  intelligence  activities 
engaging  in  domestic  security  activities  in  the  United  States. 

I  think  your  help  and  leadership  in  this  area  will  be  of  enormous 
importance. 

Judge  Bell.  As  I  said,  I  intend  to  continue  what  Attorney  General 
Levi  has  already  started  and  to  police  it. 

Senator  Mathias.  I  would  think  that  this  would  be  a  subject  both 
this  committee  and  the  Intelligence  Oversight  Committee  will  want 
to  follow  very  closely  over  the  years. 

Senator  Kennedy.  Judge  Bell,  I  imagine  that  you  are  going  to 
make  available  to  the  committee  your  financial  disclosure  statements  ? 

Judge  Bell.  That  is  being  prepared  in  Atlanta  today.  I  hope  to 
have  it  here  by  tomorrow. 

What  would  you  want  me  to  do  with  it? 

Senator  Kennedy.  I  think  it  ought  to  be  submitted  to  the  Chair, 
and  the  conunittee  would  make  a  judgment,  I  think,  on  how  it  should 
be  handled. 

In  the  presence  of  the  chairman  we  mentioned  this  prior  to  the  start 
of  the  hearings.  I  think  the  committee  itself  will  make  a  recommenda- 
tion. 

Judge  Bell.  I  hope  to  have  it  here  by  tomorrow.  I  will  deliver  it 
to  the  chairman. 

Senator  Kennedy.  Would  you  expect  that  there  would  also  be,  for 
the  Federal  judges  and  the  like,  financial  disclosure  statements,  as 
well,  to  be  submitted  to  you  ? 

Judge  Bell.  For  the  Deputy,  the  Solicitor  General,  and  the 
assistants  there  would  be. 

The  Federal  judges  at  this  time  have  a  system  of  their  own  which 
is  not  a  financial  statement,  but  I  don't  know  why  we  couldn't  super- 
impose that  when  we  are  selecting  judges.  All  they  report  now  are 
income  sources.  That  is  one  for  those  already  on  the  bench,  but  I  think 
we  could  verv  well  put  this  in  for  new  judges  at  the  time  that  they 
are  up  for  appointments. 

Senator  Kennedy.  You  will,  then,  pursue  that? 

Judge  Bell,  I  will. 

Senator  Kennedy.  I  liave  no  further  questions. 

I  think  the  other  members  of  the  committee  have  indicated  that  they 
do  not  either. 

I  want  personally  to  express  my  sense  of  appreciation  for  your  re- 
sponses to  the  questions  that  I  have  asked  during  the  course  of  these 
deliberations.  As  you  very  well  understand,  the  American  people, 
tlii-ou<>h  the  media  and  the  written  press,  will.  I  think,  welcome  the 
opportunity  to  hear  your  responses  directly.  They  have  had  a  chance 
to  do  that.  Tliey  will  make  their  own  judgments  on  this  matter.  Ob- 
viouslv  that  is  a  part  of  our  function,  to  address  these  matters  to  you 
over  the  period  of  these  last  hours. 

You  have  been  patient  with  the  members  of  the  committee,  and  T 
think  3^ou  have  been  extremely  responsive  on  some  very  complex,  diffi- 
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cult,  far-reaching  issues  and  questions;  and  I  want  to  thank  you  very 
niuoh  for  your  responses  and  for  your  presence  here. 

Senator  ^klATiiiAs.  Mr.  Chairman.  I  think  it  was  understood  earher, 
but  just  to  restate  it,  if  there  should  be  any  occasion  to  ask  the  judge 
to  meet  witli  us  again  before  the  vote,  then  the  members  would  have 
that  opportunity. 

Judge  Bi-i.L.  I  intend  to  stay  in  the  room.  I  know  that  I  could  leave, 
but  I  thought  that  it  might  be  discourteous  not  to  stay  while  my  oppo- 
sition appears.  I  will  be  around  if  you  want  to  ask  me  any  other 
questions. 

Senator  Abofrkzk.  Before  you  leave  T  want  to  express  my  thanks 
for  the  response^;  to  the  (juestions  that  I  have  asked.  I  appreciate  your 
elforts. 

Judge  Bktj..  Thank  you.  Senator  Abourezk. 

Senator  Kkxxedy.  Thank  you  very  much. 

Eepresentative  Parren  J.  ^litchell  of  the  Seventh  District  of  Mary- 
land. Is  Congi-essman  Mitchell  here? 

[Xo  response.] 

Senator  Kexxedv.  Representative  ^Michael  J.  Harrington  of  the 
Sixth  District  of  ^Massachusetts.  Is  Congressman  Harrington  here?  I 
know  he  was  here  yesterday.  He  is  not  here  ? 

[Xo  response.] 

Senator  Kf.xxedv.  IVIr.  Justin  A.  Stanley,  president  of  the  American 
Bar  Association,  testified  yesterday. 

We  will  go  to  Mr.  Clarence  Mitchell,  the  director  of  the  Washing- 
ton Bureau  of  the  X'ational  Association  for  the  Advancement  of  Col- 
ored People. 

]\fr.  Mitchell,  we  want  to  welcome  you  to  the  committee.  You  are  no 
stranger  to  this  committee.  We  always  value  your  opinions  and  look 
forward  to  your  comments. 

TESTIMONY  OF  CLAHENCE  MITCHELL,  DIRECTOR,  WASHINGTON 
BUREAU.  NATIONAL  ASSOCIATION  TOR  THE  ADVANCEMENT  OF 
COLORED  PEOPLE 

Mr.  ^Mitchell.  Thanlc  you.  ]Mv.  Chairman  and  members. 

I  am  accompanied  by  ]\ir.  X'athaniel  Jones  who  is  a  former  assistant 
TT.S.  attorney  in  the  northern  district  of  the  State  of  Ohio  and  is 
now  the  general  counsel  of  oui-  oi'ganization. 

In  addition.  ^Ir.  Jones  has  the  care  and  custody  of  the  numerous 
oases  that  we  have  involving  school  desegregation  issues,  and  he  will 
be  prepared,  if  asked,  to  comment  more  extensively  on  some  of  the  ques- 
tions that  I  might  raise  by  what  I  should  say  with  respect  to  certain 
specific  cases. 

Mr.  Chairman  and  members.  T  do  have  a  prepai-ed  statement.  In 
view  of  the  technical  nature  of  its  contents,  I  would  like  your  indul- 
gence on  rending  it.  if  T  may. 

Senator  Kexxedy,  Fine:  whatever  way  you  would  like  to  prnreed. 

Mr.  Mttcitell.  Thaidv  you. 

I  am  Clarence  Mitchell,  director  of  the  Washington  Bureau  of  the 
Xat innal  Association  foi-  the  Ad\ajM-emont  of  Colored  People.  T  than!: 
you  for  this  o]^portuuity  to  apj^ear  aud  to  pi-osent  testimony. 
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We  are  deeply  troubled  by  President-elect  Carter's  nomination  of 
Mr.  Grifiin  Bell  for  Attorney  General  of  the  United  States. 

In  his  personal  cojiduct — and  now  I  refer  to  the  President-elect — 
in  his  relioious  life,  in  his  day-to-day  expressions  on  public  questions, 
]Mr.  Carter  has  set  a  fine  example  for  those  who  want  to  serve  all  of 
the  people  of  our  country. 

His  election  to  the  highest  office  in  the  land  should  enable  the  Xation 
to  end  geographic,  racial,  religious,  sex,  and  other  extraneous  consid- 
erations when  w^e  appoint  or  elect  persons  to  public  office  in  the  future. 

As  we  look  at  the  distinguished  records  of  such  southern  Federal 
judges  as  the  Honorable  John  Minor  Wisdom,  who,  according  to  the 
information  that  I  have  here,  was  born  in  the  city  of  J^ew  Orleans,. 
La.,  and  had  practiced  law  there  since  1D29  before  he  went  on  the 
bench  in  1937:  or  the  Honorable  Elbeit  Parr  Tuttle  of  the  fifth  cir- 
cuit, who,  accoi'ding  to  the  information  that  I  have,  was  admitted 
to  the  Georgia  Bar  in  1923  and  practiced  in  Atlanta  and  Washington 
until  he  went  on  the  bench  in  1954;  or  the  Honorable  Frank  M. 
Johnson,  Jr. — I  had  the  good  fortune  also  to  know  his  father  who  was: 
a  State  judge  and  a  distinguished  and  honorable  gentleman — of  Ala- 
bama and  others  who  have  displayed  great  courage  in  protecting  the 
civil  rights  of  our  citizens 

Judge  Johnson  was  born  in  Plalleyville,  Ala.,  and  practiced  law  in 
Alabama  from  19-13  until  the  time  he  went  on  the  liench  in  1055. 

When  you  look  at  the  distinguished  records  of  these  citizens  in  the 
period  of  turmoil  that  has  been  so  frequently  referred  to  in  these 
hearings,  it  is  incredible  that  Mr.  Carter  would  name  J\Ir.  Bell  as 
his  choice  for  the  highest  law  officer  in  the  executive  branch  of 
Government. 

It  is  true  that  persons  who  liave  erred  in  the  past  are  capable  of 
reform.  The  record  is  filled  with  the  names  of  outstanding  r)ublic 
officials  who  once  thought  of  their  fellow  humans  as  divided  into 
superior  and  inferior  groups  based  on  race,  religion,  national  origin, 
or  sex. 

Later,  however,  they  became  champions  of  the  same  groups  thnt  they 
had  sought  to  downgrade.  It  is  also  true  that  many  outstanding  citizens 
in  the  legal  profession.  Xorth  and  South,  in  addition  tx)  being  brilliant 
members  of  their  professioii  have  placed  their  careers,  the  security  of" 
their  families,  f>nd,  indeed,  their  own  personal  safety,  in  jeopardv  bv 
declaring  that  the  Constitution  of  the  United  States  is  color  blind 
and  all  persons  are  entitled  to  equal  iustice  under  law. 

Just  to  cite  one  exainple,  I  recall  the  memorv  of  the  Honorable 
Judge  Warring,  of  the  State  of  South  Cai'olina.  who  very  earlv  in  this' 
fight  and  at  great  personal  risk  stood  up  for  the  equality  of  the  treat- 
ment of  people  imder  the  law.  He  was  ostracized  bv  his  fellow  South 
Carolinians.  Somebodv  threw  a  brick  throurrh  the  window  of  his  home, 
but  he  never  retreated  in  the  face  of  the  most  damning  and  damagable 
opposition. 

It  is  also  encouragin.of  to  see  that  new  champions  of  human  dignity 
are  emerging  in  manv  States  where  resistance  to  deseo'reo-ation  was  an 
essential  element  in  campaigns  to  get  elected  to  public  office.  Tliey  are 
abandoning  that  kind  of  rhetoric. 
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say  in  passin*?  that  one  of  the  distinguished  niemhers  of 
lliis  committee,  the  Iloi^orahle  Strom  'riiuniiond,  of  South  Carolina, 
Avas  at  a  swcarini:  in  of  a  distinijuishod  l)lack  judjre  on  the  Military 
Court  of  Appeals  not  too  lonjr  airo — the  Honorable  Matthew  Perry — 
over  in  the  courtroom. 

It  seemed  to  me  that  a  great  part  of  the  State  of  South  Carolina, 
white  and  black,  was  tHiero.  Thei-e  were  only  two  speakers  on  that  pro- 
gram. I  was  one;  Senator  Thurmond  was  the  other. 

I  thought  Senator  Thurmond  made  the  better  speech  on  the  matter 
of  equal  justice  under  JaAv.  I  don't  say  that  to  indicate  that  Senator 
Thurmond  now  airreos  with  the  philosophy  for  Avhich  T  stand,  but  I 
do  say  that  we  ai-e  conscious  of  the  fact  that  there  is  imi)rovement  in 
the  South :  and  T  am  liappy  to  say  that  T  am  on  record  on  a  television 
program  not  so  long  ago  as  saying  that  it  has  been  my  hope  that  the 
election  of  yiv.  Carter  to  the  highest  ofTico  would  rnv"lly  enable  us  to 
end  the  War  Between  the  States.  I  use  that  term  in  deference  to  thosa 
who  like  to  use  it. 

Then  we  would  set  into  a  period  where  we  woidd  not  act  toward 
others  with  hoctilitv  iiist  because  they  come  from  the  South. 

In  mv  opinion,  it  is  important  to  say  that  beoause  there  has  been 
a^sr^rtod  by  some — aiid  if  my  memory  serves  me  correctly  even  by 
^Ir.  Cartel-  himself — that  a  part  of  the  opposition  to  this  nomination 
is  based  on  the  fact  that  the  nominee  comes  from  below  the  Mason- 
Dixon  line. 

I  want  to  make  it  crystal  clear  that  we  are  not  opposed  to  this 
nomination  for  that  reason,  and  it  seems  to  me  that  the  enormous 
number  of  black  citizens  M'ho  turned  out  and  voted  for  Mr.  Carter 
is  t)ie  best  evidence  that  can  be  asserted  that  the  blacks  of  this  Xation 
have  lield  out  the  olive  branch  to  the  Soutli ;  and  they  are  ready  to 
move  foiward  to  an  era  where  we  do  not  stand  apart  on  the  basis  of 
geography. 

But  I  say  with  all  sincerity  and  without  the  shadow  of  a  doubt  in 
my  mind  that,  as  one  who  was  ol)serving  that  election  closely,  and 
as  one  who  knows  the  apprehensions  of  the  blacks  in  the  State  of 
Maryland  where  I  live  and  from  which  members  of  my  family  have 
been  elected  to  public  office,  I  know  that  if.  prior  to  the  time  of  that 
election,  there  had  been  the  news  that  the  nominee  was  to  be  the 
Attorney  General-designate  of  the  United  States,  then  the  State  of 
Mai-yland,  which  was  carried  by  Governor  Carter,  would  have  been 
cairied by  ^Nlr.  Gerald  Ford. 

I  say  that  not  because  I  think  that  blacks  would  have  voted  for 
'^^r,  Ford,  but  T  think  they,  along  with  so  many  other  people  in  our 
Xation.  are  disillusioned  about  our  Government.  It  was  necessary  for 
nui ny  to  work  to  encourage  them  to  come  out  to  vote.  It  is  my  o]nnion 
that  if  they  had  thought  that  one  who  was  so  intimately  involved  with 
depri\ing  our  childirn  and  our  rhildi-oi's  children  of  their  constitu- 
tional rights  by  the  ingemiity  of  the  legal  process,  then  they  Avould 
not  have  come  out  to  vote:  and  I  believe  the  State  woidd  have  gone 
to  Mr.  Ford.  I  believe  the  same  thing  would  have  happened  in  tlio 
State  of  Ohio.  T  beliove  it  would  have  ha])pened  to  a  sufficient  extent 
in  other  States,  and  today  w(>  would  not  have  this  qu(>stion  before  us 
becau.se  Mr.  Ford  \Yoidd  have  been  reelected. 
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I  do  not  know  whether  the  blacks  would  have  voted  for  him,  but 
it  is  my  fear  that  they  would  not  have  voted  at  all. 

It  is  encourao:ing  to  see  these  champions  of  dignity  emerge,  as  I 
have  said.  On  the  other  hand,  there  are  some  who  profess  to  be  re- 
formed but  who  in  fact  still  seek  ways  of  turning  back  the  clock  or 
slowing*  down  progress. 

From  the  record  it  appears  that  INIr,  Bell  is  in  the  latter  category 
of  those  who  profess  to  be  reformed  but  who  in  fact  are  interested  in 
turning  back  the  clock.  The  record  shows  tliat  after  the  19.54  school 
desegregation  decision  Georgia's  Governor  Vandiver  embarked  on  a 
program  of  massive  resistance  to  that  decision.  Mr.  Bell  was  one  of  tlie 
persons  who  advised  Governor  Vandiver  on  how  desegregation  could 
be  halted.  He  had  the  title  of  chief  of  staff. 

Although  Mr.  Bell  now  seeks  to  minimize  the  importance  of  this 
title  and  any  of  his  duties  under  it,  in  the  most  recent  edition  of  Who's 
Who  at  page  224,  which  we  offer  for  the  record,  it  is  listed  as  an  im- 
portant part  of  his  biography. 

I  am  aware  of  the  fact — with  your  permission,  ]Mr.  Chairman,  I 
would  like  to  offer  that  for  the  record. 

Senator  Kennedy.  It  will  be  made  a  part  of  the  record  at  this  point. 

[The  biographical  sketch  referred  to  follows.] 

Bell,  Griffin  B.,  U.S.  judge;  b.  Americns,  Ga..  Oct.  31.  1918;  ?.  A.C.  anrl  Thelma 
fPilcher)  B. ;  student  Ga.  Southwestern  Coll.;  LL.B.  cum  laude,  Mercer  U., 
1948,  LL.D.,  1967 ;  m.  Mary  Foy  Powell,  Feb.  20,  1943 ;  1  son.  Griffin  B.  Admitted 
to  Ga.  bar,  1947 :  practice  in  Savannah  and  Rome,  1947-53 ;  partner  firm  Kin? 
and  Spalding,  Atlanta,  1953-59.  mnsr.  partner.  1959-61;  U.S.  .indge  5th  Circuit. 
1961—.  Chief  of  stafle  Gov.  Vandiver  of  Ga..  1959-61 :  chmn.  Atlanta  Commn.  on 
Crime  and  Delinquency,  1965-66.  Mem.  vis.  com.  Law  Sch..  Vanderbilt  U. ;  trustee 
Inst.  Continuing  Legal  Edn.  in  Ga. ;  bd.  dirs.  Fed.  Jud.  Center.  1974 — .  Served 
to  maj.  AUS,  1941-46.  Mem.  Am.  Law  Inst.,  Am.  Bar  Assn.  (chmn.  div.  jud. 
administrn.).  Order  of  Coif.  Baptist  Home:  3100  Habersham  Ed  NW  Atlanta 
GA  30305  Office ;  PO  Box  845  Atlanta  GA  30301 

Mr.  Mitchell.  I  am  aware  of  the  fact  that,  in  the  colloquoy  be- 
tween Senator  Mathias  and  others,  Mr.  Bell  seemed  to  minimize  the 
importance  of  that  position.  Indeed,  there  was  an  almost  jocular  refer- 
ence to  it,  as  somewhere  on  the  level  of  a  Kentucky  colonel  or,  as 
Senator  Mathias  says,  an  admiral  of  the  Chesapeake  Bay. 

But  that  was  not  what  it  meant  to  the  blacks  of  this  Xation  and  I 
don't  believe  that  it  is  what  was  meant  by  the  title  at  that  time. 

You  know  in  the  law  there  is  tlie  provision  that  the  trier  of  the  fact 
takes  into  consideration  the  demeanor  of  the  witness :  the  manner  in 
which  he  responds  to  questions,  and  the  attempts  at  evasion,  and  things 
of  that  sort.  I  am  not  a  member  of  this  committee.  I  am  a  member  of 
the  Maryland  bar.  I  do  know  what  the  duties  of  the  trier  of  the  fact 
are. 

1  will  say  to  jon  that,  after  listening  to  Mr.  Bell  and  after  hearing 
his  attempts  to  minimize  the  significance  of  that  position  and  after 
hearing  his  evasions  of  important  questions  that  were  asked  of  him,  I 
am  convinced  that  we  have  not  heard  the  full  story  of  his  involvement  ; 
and  I  will  say  to  you  that  that  standing  alone  seems  to  me  to  raise  a 
serious  question  of  credibility. 

The  question  arises  if  Mr.  Bell  has.  indeed,  changed  from  the  views 
on  segregation  that  he  may  have  held  in  the  past,'  then  wliv  does  he 
continue  to  proclaim  his  identity  with  a  former  Governor  of' the  State 
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of  Goor<iia  who,  cluriiifr  the  rampaifrn  for  offico,  said.  '"Tliere  is  not 
enoii2fh  money  in  the  Federal  Treasury  to  force  us  to  mix  tlie  races  in 
the  classroom." 

And  wlio  also  said  at  another  point : 

I  make  this  solemn  pledge  to  the  mothers  and  fathers  of  tho  people,  when  Ernest 
Vaniliver  is  yonr  Governor,  neither  my  three  children  nor  any  of  yours  will  ever 
atfend  a  racially  mixed  school  or  colloire  in  this  state. 

After  the  election.  Governor  Vandiver  sent  four  lawyers  to  the  State 
of  Vir<rinia  for  the  purpose  of  studying  the  massive  resistance  laws  of 
that  State.  'Mr.  Bell,  as  ho  has  indicated  liere.  was  one  of  those  lawyers. 
Tlie  (xovornoi-  then  proposed  a  package  of  six  seirrejiation  hills  wliicji 
he  said  were  hased  upon  a  study  hy  the  best  le<ral  minds  of  that  State. 

As  I  recall  the  response  of  the  nominee  to  inquiries  on  that  point,  he 
said  that  he  was  just  looking  around  and  checkinq:  up  on  and  reporting 
back. 

It  is  inconceivable  to  me  that  a  lawyer  assigned  the  task  of  going  to 
another  State  to  report  on  the  complicated  laws  which  were  then  in 
question  would  not  have  at  least  a  scrap  of  paper  on  which  he  had  a 
written  assessment  of  those  statutes,  and  which  he  would  use  to  advise 
the  individual,  who  assigned  him  to  the  mission,  about  what  he  found. 

But  according  to  the  testimony  that  Mr.  Bell  has  given,  it  must  have 
been  Avritten  on  the  wind  ])ecause  it  is  no  longer  available,  and  there 
is  not  a  single  shred  of  writing  that  would  show  what  his  opinion  was 
of  those  statutes. 

But  we  do  know  what  the  Governor  said,  and  we  do  know  that  these 
are  the  laws  that  were  enacted  which  the  Governor  said  were  based  on 
that  advice. 

First,  an  act  giving  the  Governor  the  power  to  close  public  schools 
to  prevent  integration. 

Second,  an  act  giving  the  Governor  the  power  to  close  any  unit  of 
the  University  of  Georgia  to  presence  "good  order." 

Third,  an  act  providing  tax  credits  for  contributions  to  private 
schools. 

Fourth,  an  act  setting  an  age  limit  of  21  for  entering  State  college 
and  25  for  State  graduate  and  professional  schools.  This  was  adopted^— 
and  I  tliink  Mr.  Bell  indicated  this  is  true — because  in  the  past  most 
black  applicants  to  white  colleges  in  Georgia  and  elsewhere  in  the 
South  had  been  over  these  limits. 

This  is  the  kind  of  thing  which  gives  evidence  of  evasion.  Here  is 
an  ingenious  scheme  that  has  been  devised  to  keep  people  from  liavinir 
their  constitutional  riLdits.  Tt  must  surely  have  required  a  <rreat  deal  of 
thought  and  a  great  deal  of  serious  consideration  by  those'^leiral  minds 
wlio  prepared  it.  But  Mr.  Boll  has  no  recollection  of  it  whatsoever. 

Fifth,  an  act  establishing  a  commission  on  constitutional  govern- 
ment. This  was  what  Avas  known  at  the  time  as  a  "State  Sovereioiitv 
Commission,"'  whose  purpose  was  to  foster  segreo-ation  throuo-]i  pro- 
posing legislation,  constitutional  changes,  and  litigation  tactfcs,  and 
l^y  circulating  segregationist  propairanda.  This  commission  replaced 
the  commission  on  education— of  all  things— which  had  a  similar  func- 
tion. 

Sixth,  an  act  barring  use  of  taxes  to  pay  for  integrated  school.'?. 
1  don  t  see  how  anybody  standing  a  block  awav  from  a  jilace  wliere 
the.se  things  were  concocted  would  fail  to  remember  somethin.'-  about 
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it.  And  if  he  had  been  ve?;tpd  witli  the  authority  to  make  an  inqviiry 
which  Riibseqiiently  preceded  the  adoption  of  those  statutes,  surely  that 
would  be  a  strong  recollection  and  at  least  if  he  felt  they  were  wrong 
or  he  felt  thev  were  contrary  to  the  requirements  of  the  Constitution, 
then  he  would  be  in  a  position  to  say  specifically  why. 

But,  as  I  have  been  listenino;  to  the  testimony  here,  nothing  that  he 
lias  said  has  shed  any  light  on  the  definitive  aspects  of  this,  except — 
and  I  heard  the  nominee  make  this  statement  on  television  as  he  did 
"here  before  this  committee — ^that  he  was  worlrino;  behind  the  scenes. 

These  are  not  times  for  people  who  worked  behind  the  scenes.  Tliose 
were  not  times  for  people  who  Avorked  behind  the  scenes. 

There  were  many  people  in  the  State  of  Georgia — Ralph  McGill  for 
one.  There  were  persons  who  were  in  the  judiciary  like  his  colleagiies 
on  the  fifth  circuit  who  did  not  get  behind  the  scenes.  They  came  out 
and  made  declarations  for  the  law. 

We  have  had  great  criticism  for  the  people  in  Nazi  Germany  under 
the  Hitler  reo'ime  v*-ho  stood  by  while  humans  were  put  in  the  gas 
ovens  and  while  there  was  degredation  of  people  bv  making  them  wear 
a  yellow  armband  or  a  Star  of  David,  We  said :  "How  was  is  that  the 
German  people  stood  ])y  and  let  these  enormous  crimes  take  place  with- 
out in  some  way  intervening  or  making:  themselves  heard?" 

We  do  not  have  to  go  to  Germany  to  ask  that  question.  Because  in  the 
State  of  Georgia  and  in  other  States  the  rhetoric,  the  enactment  of 
these  laws,  and  the  attemnts  to  downgrade  the  U.S.  Supreme  Court 
decision  evoked  the  most  basic  and  savage  passions — passions  which 
led  to  the  killing  of  a  young  officer  of  the  U.S.  Army  who  was  down 
in  the  State  of  Georgia  on  military  duty  and  on  his  way  back  home  to 
Washington,  simply  because  he  happened  to  be  black  and  stopped  at 
a  place  to  get  a  driuk. 

This  led  to  the  deprivation  of  opportunities  for  children  to  get  an 
education  so  that  thousands  of  them,  never  did  get  the  kind  of  educa- 
tion that  the  Supreme  Court  said  they  were  entitled  to  in  1954. 

I  am  hap]:)y  to  say  that  there  were  many  people  who  stood  out 
against  those  kinds  of  things,  but  Judge  Bell  was  not  among  them.  In- 
stead, he  was  among  those  who  were  fashioning  programs  of  resistance 
for  the  purpose  of  trying  to  see  that  the  Supreme  Court's  decision  was 
not  carried  out. 

i  shall  offer,  with  the  permission  of  the  Chair,  articles  from  the 
newspapers  which  have  been  referred  to  here  in  the  testimony  which 
underscore  the  fact  that,  whatever  may  have  been  Judge  BelFs  concept 
of  his  role,  it  was  the  role  assigned  to  him  by  the  press  and  others.  He 
was  among  the  chief  architects  of  this  program  of  desegregation,  that 
is,  of  resisting  desegregation. 

It  does  seem  to  me  that  when  the  Governor  of  a  State  says  that  he 
conferred  with  the  best  legal  minds  of  the  State  on  how  to'  block  the 
effect  of  court  decisions  opening  schools  and  colleges  to  the  attendance 
of  the  blacks — and  Mr.  Bell  says  that  it  was  his  role  behind  the  scenes 
to  prevent  them  from  getting  too  far  from  where  they  ought  to  be — 
then  there  ought  to  be  at  least  some  little  declaration,  some  little  state- 
ment, if  only  in  6-point  type  on  the  obituary  page  of  the  paper,  indi- 
cating that  when  these  things  Avere  said  and  done  Mr.  Bell  went  on 
record  as  saying  that  they  should  not  be  done  and  that  he  did  his  best 
to  stem  the  tide. 
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But  we  don't  have  that.  "VVe  only  ha^-e  his  assurance  that  he  cannot 
remember  tliat  uffly  part  of  it,  but  lie  does  remember  the  part  havinof 
to  do  with  the  Sibley  Commission  which,  in  his  judj^ent,  is  an  en- 
lit^htened  development  but  which,  in  our  judgment,  is  just  a  more 
sophisticated  attempt  to  evade  the  court's  decision. 

In  a  recent  television  interview  ^Ir.  Bell  seemed  to  be  brushing  off 
his  role  in  these  plans  and  discussions  and  tried  to  give  the  impression 
that  lie  was  working  behind  the  scenes. 

I  tliink  that  again  and  again,  as  that  question  was  asked  of  him  about 
his  role,  Mr.  Bell  left  out  some  important  words  at  the  end  of  the 
sentence.  He  said  that  it  was  his  job  to  try  to  keep  the  schools  open.  It 
seems  to  me  the  important  words  he  left  out,  which  again  and  again 
surfaced  in  the  record,  are  the  words,  "keeping  the  schools  open  but 
on  a  segregated  basis."  In  other  words,  he  was  not  doing  what  the  law 
required  and  that  is  to  make  a  good-faith  attempt  to  comply  with  the 
10.j4:-55  decisions,  but  he  was  doing  what  the  Supreme  Court  once 
said  that  you  can't  do. 

In  a  voting  rights  case  it  said  that  the  Constitution  of  the  United 
States  prohibits  simple-minded,  as  well  as  sophisticated,  attempts  to 
negate  the  loth  amendment.  I  think  that  also  happens  with  respect 
to  the  14th  amendment.  And,  indeed,  this  was  not  a  siniple-minded 
attempt  to  negate  those  rights.  This  was  a  highly  sophisticated,  care- 
fully engineered,  legal-genius  contribution  to  obfuscation  and  to  the 
denial  of  rights  to  the  blacks. 

In  our  investigation  of  Mr.  Bell's  record,  we  have  obtained  infor- 
mation which,  on  its  face,  indicates  that  he  may  have  had  a  more 
sophisticated  approach  to  maintaining  racial  segregation  than  the 
Governor,  but  he  was  in  favor  of  maintaining  separation  of  the  races. 
In  that  connection,  we  offer  information  which  we  believe  the  com- 
mittee should  explore  and  question  Mr.  Bell  on  just  what  took  place 
in  the  meeting  that  this  material  describes. 

I  have  for  the  committee  a  letter  which  was  written  to  the  Governor 
of  the  State  of  Georgia,  then  Mr.  Vandiver,  and  in  that  letter  the 
writer  gives  a  copy  of  a  decision  which  was  written  by  a  judge  in  the 
Calhoun  case  of  Atlanta.  That  letter  says  that,  and  I  will  read  it, 
it  is  dated  July  9,  1959:  "Hon.  Ernest  Vandiver",  et  cetera.  "In 
accordance  with  our  telephone  conversation,  I  enclose  a  copy  of  the 
ordor  handed  down  today  by  Judge  Hooper  in  the  school  case." 

Tliis  was  a  very  limited  decision  and  a  decision  which,  by  today's 
standards,  almost  looks  comic  in  that  it  purports  to  be  accomplishing 
desegregation  but  was  in  fact  permitting  continued  evasion  and  delay. 

There  is  attached  to  that,  of  course,  a  copy  of  the  decision,  but  there 
is  also  attached  to  it  a  handwritten  memorandum  which  is  included 
in  the  executive  papers  of  the  Governor  of  the  State  of  Cieorgia, 
Mr.  Vandiver.  This,  which  I  have  submitted,  is  a  photocopy,  and  it 
is  from  the  executive  correspond ance  of  the  Governor  of  Georgia. 

On  that  memorandum,  which  is  in  handwriting,  it  says  this.  Ap- 
parently, it  purports  to  give  the  views  of  those  who  were  at  that 
meeting  as  to  what  should  be  done  about  this  decision  which  the 
judge  lianded  down  and  which  the  writer  of  this  letter  appended  to 
the  correspondence. 
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First,  there  is  this  inclusion :  "Murphy  recommends  appeal.  Thinks 
decision  is  erroneous." 

Then,  the  next  one,  that  is,  the  next  observation  is :  "Judge  Tuttle" — 
one  of  the  most  distinguished  and  humane  judges — "would  certainly 
affirm  this  case.  Does  not  know  what  the  other  judges  on  the  fifth  cir- 
cuit would  do.  Judge  Tuttle  thinks  Brown  decision  eminently  correct.'* 

Then,  this  is  the  observation:  "No  other  judge  on  fifth  circuit  is  as 
bad  as  Tuttle.  Seven  judges  in  all,  they  sit  in  divisions  of  three." 

This  is  interesting  that  the  judge  who  has  the  most  outstanding 
record  on  civil  rights  and  in  trying  to  protect  the  constitutional  rights 
of  people  in  this  meeting  was  referred  to  as  the  worst  judge  of  all  on 
the  fifth  circuit. 

Senator  Bath.  Excuse  me,  Mr.  Mitchell ;  could  you  give  us  the  date 
of  that  Calhoun  decision,  please  ? 

If  it  is  not  readily  available,  then  that's  alright.  I  thought  maybe 
you  might  have  it. 

Mr.  Mitchell.  The  decision  was  July  9, 1959. 

Senator  Bath.  Thank  you. 

Mr.  Mitchell.  The  letter  containing  the  decision  was  July  9,  1959, 
and  signed  by  a  name  that  I  cannot  quite  understand — Oh,  Mr.  Buck 
Murphy.  I  couldn't  read  his  writing. 

Then  there  is  an  observation  by  Mr.  Bloch  who  says  that  he  thinks 
"two  judges  on  court  would  be  in  our  favor." 

Then  there  is  an  observation  attributed  to  Mr.  Bell  which  says, 
"doubts  advisability  of  appeal — might  put  us  in  worse  shape." 

As  I  said,  this  was  already  a  decision  which  didn't  amount  to  much, 
but  Mr.  Bell,  if  correctly  quoted  in  this  handwritten  memorandum 
says  that  you  could  be  even  worse  off,  presumably  if  you  went  to  the 
court  of  appeals  and  they  broadened  the  decision. 

Then  there  is  a  notation:  "committer  appointed — Buck  Murphy, 
Peter  Zack  Geer,  Holcombe  Perry,  Griffin  Bell,  Gene  Coolv."  Then  he 
says,  "make  recommendation  for  possible  legislation,  if  needed,  and 
report  to  me." 

What  I  would  like  to  know,  since  this  memorandum  was  apparently 
written  by  Governor  Vandiver,  is  this.  Does  it  not  seem  that  Mr.  Bell 
ought  to  be  able  to  reconstruct  from  his  memory  or  references  or  notes 
or  some  other  kinds  of  things  just  what  went  on  in  that  meeting? 

I  heard  him  verify  something  which  was  mentioned  in  the  press.. 
There  was  a  story  in  the  press  that  said  that  a  group  of  segregationists 
had  come  out  and  were  singing  hymns  hoping  that  the  Governor  would 
continue  in  a  program  of  segregation.  In  his  testimony  I  heard  IMr. 
Bell  describing  the  atmosphere  in  which  they  lived,  and  he  said: 
You  cannot  imagine  wJiat  it  was  like.  There  were  people  outside 
singing  hymns  and  carrying  on. 

Well,  if  he  could  hear  within  the  confines  of  the  meeting  the  hymn 
singers  on  the  outside,  then  surely  he  v/ould  have  been  able  to  under- 
stand and  remember  wliat  was  going  on  inside  among  those  who  were 
trying  to  subvert  the  Constitution  of  the  United  States  and  its  efforts 
and  its  guarantees  to  protect  citizens  of  all  races  and  all  faiths. 

I  would  like  to  offer  that  for  the  record,  Mr.  Chairman, 

Senator  Kennedy.  We  will  add  it  to  the  record  at  this  point. 
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[The  material  referred  to  follows.] 

Powell,  Goldsteii^',  Frazer  &  Murphy, 

Atlanta,  Qa.,  July  0,  1959. 
Hon.  Ernest  Vandiver, 
Governor,  State  Capitol, 
Atlanta,  Ga. 

Dear  Ernie  :  In  accordance  with  our  telephone  conversation,  I  enclose  a  copy 
of  the  order  handed  down  today  by  Judge  Hooper  in  the  school  case. 
Yours  sincerely. 

Buck  Murphy. 


[Civil  Action  No.  6298] 

In  the  United  States  District  Court  for  the  Northern  District  of  Georgia, 

Atlanta  Division 

Vivian  Calhoun,  et  al,  plaintilts 

V. 

Members  of  Board  of  Education,  City  of  Atlanta,  et  al.,  defendents 

order  of  court 

This  case  having  come  on  for  trial  on  the  nth  day  of  June,  19r»9  and  the  Court 
having  made  and  filed  on  the  IGth  day  of  .Tune,  1959  its  Opinion,  Findings  of 
Fact  and  Conclusions  of  Law,  and  based  upon  such  Opinion,  Findings  of  Fact 
and  Conclusions  of  Law,  it  is  now  ORDERED  : 

1.  That  the  defendants  and  each  of  them,  their  agents,  employees,  successors 
in  office,  and  all  persons  in  active  concert  and  participation  with  them  be,  and 
they  hereby  are,  enjoined  from  enforcing  and  pursuing  the  policy,  practice, 
custom,  and  urge  of  requiring  or  permitting  racial  segregation  in  the  operation 
of  the  public  schools  of  the  City  of  Atlanta,  and  from  engaging  in  any  and  all 
action  which  limits  or  affects  admission  to,  attendance  in,  or  education  of, 
infant  plaintiffs,  or  any  other  Negro  children  similarly  situated,  in  schools  under 
defendant's  jurisdiction,  on  the  basis  of  race  or  color  ; 

Provided  That,  defendants  will  be  allowed  a  reasonable  period  of  time  to 
achieve  full  compliance  with  this  Order  and  for  bringing  about  a  transition  to 
a  school  system  and  operated  on  the  basis  of  fees  ; 

Provided  Further  That,  defendants  are  herewith  directed  to  present  to  this 
Court,  on  or  before  the  first  day  of  December,  in,"9  a  complete  plan,  adopted  by 
them,  which  is  designed  to  bring  about  compliance  with  this  Order,  and  which 
shall  provide  for  a  prompt  and  reasonable  start  toward  desegregation  of  the 
public  schools  of  the  City  of  Atlanta  and  a  systematic  and  effective  method  for 
achieving  such  desegregation  with  all  deliberate  speed.  Such  plan  may  be  sub- 
mitted contingent  upon  the  enactment  of  statutes  permitting  such  plan  to  be 
put  into  operation. 

2.  That  following  the  filing  of  defendants'  plan  with  this  Court,  a  further 
hearing  will  be  held  in  this  case,  at  which  time  the  defendants  may  offer  such 
evidence  and  arguments  as  they  may  desire  in  support  of  said  plan  r.nd  the 
plaintiffs  may  offer  such  evidence  and  arguments  with  respect  to  the  plan  as 
tbey  may  be  advised  to  present. 

.3.  This  Judgment  of  the  Court  is  not  a  final  Judgment  in  the  case  and  the 
Court  retains  jurisdiction  of  this  cau.se  for  the  purpose  of  entering  such  further 
orders  or  granting  suc-h  further  relief  as  may  be  necessary  to  bring  about  coni- 
Iiliance  with  this  decree  and  during  such  time  as  may  be  necessary  to  i>ut  into 
effect  the  defendants'  plan. 
This  the  9th  day  of  July.  19r)9. 

Frank  A.  Hooper. 
U.S.  n strict  Judge. 
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Appeal  or  not?  1st  Questions 

Murphy  recommends  appeal.  Thinks  decision  is  erroneous. 

Judge  Tuttle  would  certainly  affirm  case.  Does  not  know  what  other  judgea 
on  5th  Circuit  would  do.  Judge  Tuttle  thinks  Brown  decision  eminently  correct. 
No  other  judge  on  5th  Circuit  is  as  bad  as  Tuttle.  Seven  judges  in  all,  they  sit 
in  divisions  of  three. 

"Block" — Thinks  two  judges  on  Court  would  be  in  our  favor. 

"Bell" — Doubts  advisability  of  appeal — might  put  us  in  worse  shape. 

Committee  appointed:  Buck  Murphy,  Peter  Zack  Greer,  Halcombe  Perry, 
Griffin  Bell,  Gene  Cook. 

Make  recommendation  for  possible  legislation  if  needed  and  report  to  me. 

INIr.  jMitchell.  Mr.  Bell's  recent  pronouncements  of  his  support  of 
Judge  G.  Harrold  CarsAvell  and  his  claim  of  writing  a  court  decision, 
signed  by  another  judge,  which  would  restrict  pupil  transportation, 
shows  that  there  must  be  some  extensive  questioning  of  him  to  deter- 
mine whether  he  is  a  new  ]Mr.  Bell,  ready  to  uphold  equal  justice  under 
law,  or  whether  he  is  the  old  Mr.  Bell,  who  was  chief  of  staff  for  a 
segregationist  Governor,  attempting  to  give  the  false  impression  that 
he  can  now  be  trusted  to  be  fair  to  all  persons. 

I  do  not  make  the  suggestion  of  questions  lightly,  IMr.  Chairman  and 
members  of  this  committee.  As  part  of  the  reason  why  I  say  that,  I 
offer  the  case  Mr.  Bell  says  embodies  his  views  on  how  you  should 
approach  racial  desegregation.  It  will  be  remembered  that  in  a  press 
conference,  held  after  he  was  nominated,  Mr.  Bell  said  to  the  press 
that,  although  the  name  of  Judge  Dyer  appeared  on  a  given  court 
decision,  that  was  really  his  decision  and  that  it  embodied  his  views. 
He  expressed  the  opinion  that  the  Supreme  Court  had,  indeed,  adopted 
the  same  stance  in  the  Austin,  Tex.,  case.  That  case  is  known  as  the 
Cisnero  case  which  arose  in  Corpus  Christi,  Tex.  It  is  457  F.  2d  142, 
and  the  opinion  was  handed  down  in  1972. 

The  interesting  thing  about  that  case  is  that  the  judges,  who  appar- 
ently were  sitting  en  banc,  went  a  number  of  different  ways  in  reach- 
ing their  conclusions.  It  seemed,  with  the  exception  of  Judge  Coleman 
who  was  a  part  of  it,  to  be  in  agreement  that  there  had  in  fact  been 
imconstitutional  segregation  of  the  races  in  this  case  which  happened 
to  involve  both  Latin  American  citizens  and  blacks.  They  seemed  to 
reach  the  conclusion  that  there  had  been  in  fact  connivance  on  the 
part  of  the  school  board  that  resulted  in  this  unconstitutional  imposi- 
tion of  racial  and  language  segregation. 

But  they  arrived  at  different  reasons  for  settling  it.  The  majority 
said  that  they  remanded  it  to  the  court  below  for  further  study  but 
did  not  make  it  clear  what  the  court  was  going  to  do.  In  other  words, 
it  was  very  much  like  the  remedies  in  the  Sibley  report  where  you 
try  to  give  more  time  to  those  who  are  interested  in  maintaining  racial 
segregation. 

But  there  was  a  vigorous  dissent  on  the  part  of  a  group  of  judges, 
all  southern  born — southern  raised,  at  least,  if  not  born  down  there — 
who  took  the  position  that,  of  course,  there  had  been  unlawful  segre- 
gation and,  of  course,  it  cried  out  for  a  remedy;  but  they  said  that  the 
fact  of  sending  this  case  back  to  the  court  below  was  one  of  the  most 
terrible  things  and  could  happen  and,  indeed,  in  that  opinion,  which 
I  would  like  to  offer  for  the  record,  there  was  a  strong  statement  by 
one  of  the  judges  in  the  panel  which  was  concurred  in  by  Judge  Wis- 


159 

dom  and  Judge  Tiittle.  That  statement  was  that  this  is  denying  the 
rights  of  these  children  and  is  turning  back  the  clock,  or  words  to 
that  effect. 

Now  that  is  an  odious  decision.  It  is  a  decision  which  still  calls 
for  delay  after  all  these  years  following  Broion^  and  that  is  the  deci- 
sion that  Mr.  Bell  said  embodies  his  views,  not  when  he  was  an 
adviser  to  the  Sibley  Commission  or  at  least  getting  it  set  up,  as  he 
said,  and  not  when  he  was  the  chief  of  staff,  but  when  he  was  a  judge 
sitting  on  the  bench. 

Then  we  have  the  Atlanta  school  case.  There,  in  that  case,  compe- 
tent lawj'ers  had  been  handling  it,  and  according  to  the  information 
given  to  us  there  came  a  time  when  somebody  in  the  power  structure 
of  Atlanta  decided  that  they  wanted  to  bring  a  speaker  into  a  meeting 
who  would  explain  how  that  case  might  be  disposed  of. 

As  we  understand  it,  the  speaker  who  came  into  that  meeting  was 
Judge  Bell  who  was  then  sitting  on  a  similar  case,  which  I  believe 
was  in  one  of  the  counties  of  Georgia. 

Judge  Bell  came  in  and  outlined,  as  we  understand  it,  what  they 
could  do  to  reach  a  decision  which  was  a  different  decision  from  what 
thej^  were  required  to  reach  under  law. 

Then  he  did  this  very  interesting  thing.  He  advised,  according  to 
the  information  available  to  us,  certain  persons,  and  I  understand 
one  of  them  is  supposed  to  come  here  and  testify  in  his  favor,  Mr. 
Lonnie  King,  and  there  may  be  others,  but  as  I  understand  it  he 
advised  these  persons  to  come  and  not  bring  their  lawyers  with  them. 

It  is  so  fantastic  that  it  is  hard  to  believe  that  a  judge,  sitting  on 
a  case  and  wearing  the  robes  of  the  Government  of  the  United  States, 
would  say  to  plaintiffs  before  him  in  an  important  case :  Come  for 
the  purposes  of  settling  this  and  don't  bring  your  lawyers. 

Thev  went,  and  the  case  was  settled.  As  I  understand  it  from  our 
General  Counsel — and  he  may  wish  to  expand  on  it  if  there  are  ques- 
tions— let  us  s^y  that  approximately  100,000  children  could  have  been 
helped  by  this  decision  if  it  had  been  a  proper  decision  and  properly 
carried  out.  Out  of  that  number  there  was  some  ridiculously  low  fig- 
ure of  about  2,500  out  of  that  enormous  number  who  were  given  what 
seemed  to  be  a  remedy. 

So  here  we  have  at  this  late  date  in  the  country's  history  a  situa- 
tion where  a  Federal  judge  intervenes  and  advises  persons  not  to 
bring  their  lawyers  so  that  about  80  percent  of  the  people  who  were 
entitled  to  their  rig-ht  under  the  law  did  not  receive  that  right.  It 
seems  to  me  that  that  question  in  all  of  the  exchange  that  has  been 
going  on  here  has  not  been  answered. 

Tlie  third  thing  has  to  do  with  the  question  which  was  raised  by 
Senator  Heinz  with  respect  to  private  clubs.  This  is  another  reason 
why  it  seemed  to  me  that  the  answers  of  the  nominee  were  evasive. 
Those  who  were  around  here  at  the  time  we  were  working  for  the 
passage  of  the  1964  Civil  Rights  Act  will  remember  that  tliere  was 
a  groat  controversy  about  how  far  that  art  would  go  in  protecting 
the  rights  of  persons  to  have  access  to  private  clubs.  It  is  my  recollec- 
tion, which  anj'one  can  easily  find  out  about  by  reading  the  legislative 
history,  that  there  was  an  effort  on  the  part  of  Senator  Sam  Krvin, 
who  used  to  be  a  part  of  this  committee,  to  try  to  limit  that  particular 
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part  of  the  public  accommodations  statute  so  that  it  would  apply  only 
to  a  thing  which  was  a  hotel,  a  restaurant,  or  something  of  that  sort. 

But,  as  a  result  of  discussions,  it  was  finally  agreed  that  in  the  case 
of  a  bona  fide  private  club,  where  in  fact  its  members  were  such  as 
the  members  of  the  Piedmont  Driving  Club  or  the  other  clubs  to 
which  Mr.  Bell  belonged,  it  would  not  be  covered  by  the  statute. 

But  in  the  case  of  a  hotel,  let  us  say,  which  offered,  as  a  part  of  its 
service  to  those  who  had  accommodations  in  that  hotel,  the  use  of  a 
country  club  where  there  might  be  a  golf  course  and  chances  to  play 
backgammon,  or  whatever  you  do  in  country  clubs,  that  this  would 
be  covered  by  the  law,  and  you  could  not  escape  responsibility  for 
admitting  all  persons.  Indeed  there  have  been  some  cases  right  in 
this  jurisdiction  which  have  upheld  that  principle. 

But  Mr.  Bell's  assessment  of  it,  if  I  heard  him  correctly,  was  that 
there  had  to  be  a  nexus  of  State  action.  There  is  no  requirement 
under  that  statute  that  there  be  a  nexus  of  State  action  for  that  par- 
ticular part  of  the  law.  That  comes  under  the  commerce  clause. 

And  it  does  seem  that,  because  it  did  come  under  the  commerce 
clause  in  the  case  that  Senator  Heinz  was  inquiring  about,  a  judge 
had  a  duty,  as  a  member  of  a  private  club  which  did  in  fact  deny 
membership  to  people  on  the  basis  of  race,  to  follow  the  procedure 
that  the  Federal  rules  require,  which  is  to  inform  the  litigants  of  the 
fact  that  he  had  an  interest  in  such  a  club  and  that  he  was,  indeed, 
a  member,  although  it  was  probably  not  covered  by  the  statute,  and 
then  give  them  the  opportunity  of  whether  they  wanted  to  try  the 
case  before  him. 

It  is  not  my  suggestion.  That  is  the  rules  under  which  the  Federal 
courts  are  supposed  to  operate. 

But,  as  far  as  we  know,  he  did  not  do  that.  He  went  ahead  and 
tried  the  case  and,  to  my  best  knowledge,  decided  against  the  black 
and  white  plaintiffs  who  were  raising  what  seemed  to  me  to  be  the 
very  question  that  we  had  in  mind  when  we  were  handling  the  1964 
public  accommodations  law. 

It  may  be  that  I  am  wrong  in  my  assessment  of  the  law.  I  do  not 
believe  1  am.  It  may  be  that  I  do  not  have  all  of  the  facts.  I  do  not 
believe  that  is  the  case. 

But  I  do  say  that  it  seems  to  me  that  he  ought  to  be  called  back 
and  asked  to  answer  the  question  in  the  light  of  the  circumstances 
that  I  have  explained,  which  is  that  this  is  a  statutorily  prohibitive 
problem,  and  certainly  he  had  a  duty  to  make  clear  that  he,  because 
of  his  involvement,  might  not  be  the  proper  judge  to  hear  the  case. 

We,  in  the  NAACP,  have  been  before  this  committee  at  other  times 
in  opposition  to  various  nominees.  The  record  shows  the  performance 
of  nominees  after  they  took  office  or  after  they  were  rejected  by  the 
Senate  proved  that  our  worst  fears  were  confirmed. 

We  opposed  the  nomination  of  Mr.  Kobert  H.  Bork  to  be  Solicitor 
General  of  the  United  States.  We  were  unsuccessful  in  defeating  that 
nomination,  and  he  became  the  chief  architect  of  the  outgoing  admin- 
istration's programs  that  were  designed  to  undermine  the  guarantees 
of  the  14th  amendment  in  school  desegregation  cases.  That  proposal, 
which  came  from  the  Wliite  House,  is  so  bad  that  even  the  gentleman 
who  ran  with  Mr.  Ford  as  the  Vice  Presidential  nominee  said  that  he 
didn't  think  it  had  a  snowball's  chance  in  a  vei-y  warm  location. 
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Tlmt  is,  indeed,  wliat  happened.  It  was  assigned  to  limbo  and  not 
heard  of  again. 

But  Mr.  Boik  seriously  presented  it,  and  I  am  happy  to  say,  as  w© 
told  him  in  a  conference  "We  knew  what  you  were  going  to  do  to 
us,  and  that  is  the  reason  we  opposed  your  nomination."  It  is  nice 
to  be  right. 

"VVe  also  were  unsuccessful  in  opposing  the  nomination  of  Mr.  Jus- 
tice Kehnquist  to  the  U.S.  Supreme  Court.  So  far  our  concern  appears 
to  be  justified  in  that  case  because  Mr.  Kehnquist  seems  to  support 
slowing  down  the  progress  more  or  less  across  the  board  on  civil 
rights. 

I  might  interpose  to  say  that  we  took  a  long  time  to  decide  what 
Tve  were  going  to  do  about  Mr.  Justice  Powell's  nomination.  There 
were  a  lot  of  Virginia  lawyers  who  came  up  and  said  that  we  ought 
not  to  oppose  it.  \Ve  listened  to  them.  We  didn't  oppose  it. 

As  of  yesterday,  I  guess  we  have  cause  for  regret  that  we  didn't 
oppose  it  because  there  was  a  horrible  decision  on  housing  which  was 
written  by  Mr.  Justice  Powell  and  which  seems  to  say  that  if  you  are 
rich  and  can  afford  a  couple  of  acres  of  land  up  in  Illinois  with  a  nice 
house  and  that  kind  of  thing,  then  it  doesn't  have  to  be  segregated ;  but 
if  you  are  poor  and  living  in  a  slum  or  maybe  some  middle-class  neigh- 
borhood, then  the  law  does  affect  you. 

So  I  say  that  on  second  thought  that  it  appears  that  that  was  an 
unfortunate  mistake  in  at  least  not  registering  our  opposition. 

We  are  aware  of  the  fact  that  hearings  on  nominations  are  in 
progress  on  other  persons  who  will  serve  as  membei-s  of  President- 
elect Carter's  Cabinet.  This  is  a  courtesy  that  has  grown  up  through 
the  years.  However,  in  a  case  such  as  that  of  Mr.  Bell,  w'here  there 
are  serious  questions  about  his  record  on  civil  rights,  this  courtesy 
should  not  be  applied. 

Indeed,  if  a  student  of  political  science  came  into  this  hearing  room 
and  asked  one  simple  question,  it  would  confound  every  member  of 
this  committee.  That  question  would  be:  Who  sent  this  nomination 
to  the  Senate  Judiciary  Committee?  As  it  is  now,  no  one  has  sent  it 

The  President-elect  does  not  have  tlie  power  to  send  it.  The  in- 
cumbent President  surely  would  not  send  it.  Yet  here  we  are  in  a 
Government  building,  spending  Government  money,  and  doing  what 
you  would  ordinarily  would  do  if  you  had  a  constitutionally  sanc- 
tioned nomination  before  you  which  came  from  a  President  asking 
the  advice  and  consent  of  the  Senate. 

We  suggest  that  after  the  President-elect  has  been  sworn  in  that 
he  then  can  send  this  nomination  to  the  Senate,  and  then  it  will  be 
possible  to  make  a  full  and  careful  investigation  of  his  record;  and 
it  may  also  be  possible  for  those  who  wish  to  clarify  his  role  in  the 
massive  resistance  strategy  of  Georgia  and  come  forward  and  tell 
the  people  of  the  United  States  the  facts. 

It  should  be  noted  that  Mr.  Boll  is  quoted  as  saying  that  nomina- 
tions to  other  posts  in  the  Department  of  Justice  should  await  his  con- 
firmation. Apparently  this  means  that  he  would  have  other  appointees, 
some  of  whom  may  be  black,  held  as  hostages  until  his  nomination 
clears  the  Senate. 
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I  am  aware  of  the  fact  that  Mr.  Bell  is  quoted  as  saymg  in  response 
to  Senator  Scott's  question  that  he  intends  to  nominate  a  black  to  the 
post  of  Solicitor  General. 

But  there  has  been  a  lot  of  discussion  in  this  hearing  about  the 
meaning  of  words.  As  I  read  the  laws  under  which  people  are  sent 
to  the  Senate  for  confirmation,  they  are  sent  by  the  President  of  the 
United  States,  and  whatever  may  be  Mr.  Bell's  intentions  of  nomi- 
nating or  suggesting  the  name  of  a  person  to  be  the  Solicitor  General 
of  the  United  States,  it  does  not  mean  anything  until  that  word  comes 
from  the  President-elect  after  he  has  been  sworn  into  office  and  in 
fact  sends  it  over. 

So,  as  for  now,  in  spite  of  the  assurances  and  fair  words,  the  fact 
remains  that  the  possible  black  designees  are  being  held  in  a  kind  of 
limbo  as  hostages  until  this  nomination  clears  the  Senate. 

There  are  many  forces  within  the  Department  of  Justice  already 
dedicated  to  turning  back  the  clock.  They  have  surfaced  in  efforts 
to  destroy  school  desegregation  decisions;  they  have  made  efforts  to 
undermine  the  clear  meaning  of  parts  of  title  VII  of  the  1964  Civil 
Right  Act,  as  amended. 

These  forces  will  still  be  there  after  the  new  Attorney  General,  who- 
ever he  may  be,  takes  office.  Unless  the  new  Attorney  General,  the 
chief  of  that  Department,  has  a  firm  commitment  to  uphold  the  civil 
hrigkhtsTtqf004dm 

rights  laws  in  the  Department's  area  of  responsibility,  we  will  see 
retreat  instead  of  progress. 

Now,  I  have  a  gem  which  I  want  to  use  to  conclude  with.  T  liave 
gotten  this  out  of  the  Congressional  Record,  and  I  did  in  fact  hear  it 
myself  when  it  was  uttered. 

But,  you  know.  Senator  Riegle,  you  are  the  heir  of  a  great  reputa- 
tion. Not  far  from  where  you  sit,  approximately  when  Senator  Bayh 
is  now  sitting,  sat  one  of  the  great  men  of  our  Nation,  the  Honorable 
Phillip  Hart  who,  as  you  know,  is  now  dead,  and  you  have  succeeded 
him. 

We  were  engaged  in  a  contest  against  the  nomination  of  Judge 
Carswell.  It  seemed  to  me  that  evidence  against  Judge  Carswell  was 
convincing  and  damaging  but,  really,  not  quite  as  extensive  as  this 
which  we  have  against  Mr.  Bell. 

Late  one  night  in  the  U.S.  Senate  I  was  in  the  gallery,  and  I  hoard 
Senator  Hart  say  these  words.  He  said :  "Do  we  wish  to  put  on  the 
Court  a  man  of  whom  we  must  say  to  20  million  black  Americans, 
'take  our  word  for  it;  he  really  does  not  believe  in  segregation 
anymore'?" 

Then  he  said :  "In  my  book  that  in  and  of  itself  should  persuade 
at  least  a  majority  of  this  body  to  say,  'We  do  not  consent;  we  do  not 
consent.' " 

It  seems  to  me  that  out  from  wherever  hallowed  place  he  may  be, 
Senator  Hart  is  speaking  to  us  in  this  kind  of  situation.  It  seems  to 
me  he  is  saying,  especially  to  the  Democratic  members  of  this  com- 
mittee: You  would  probably  not  be  the  majority  party  this  time  if 
it  had  been  clearly  known  that  you  would  give  such  gentle  and 
cooperative  treatment  to  a  nominee  such  as  Mr.  Bell. 
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From  my  30  ycnTS  of  experience  around  here,  I  believe  that  if  tliis 
liad  been  a  nominee  from  a  Republican  President,  the  Democratic 
^ide  of  this  committee  would  have  iriven  him  the  kind  of  fc'oin^  over 
Avhich  would  have  convinced  the  country  that  he  was  not  a  proper 
person  to  be  in  office. 

But,  as  I  liave  observed  the  proj^ress  of  this  hearin^:,  there  have 
been  questions  from  the  Democratic  side  which  have  had  the  effect 
of  diverting  attention  from  the  real  issues  before  us.  There  have 
been  gently  leading  questions  which  would  make  the  nominee  look 
good  in  the  eyes  of  the  public. 

So  I  say  to  you,  members  of  the  commitee,  that,  of  course,  if  this 
nomination  is  confirmed,  then  the  blame  falls  at  the  door  of  the 
President-elect  of  the  United  States,  but  it  will  also  lay  at  the  door 
of  the  Democratic  Party  which  is  in  control  of  the  Senate  of  the 
United  States.  And  it  will  be  a  terrible  tragedy  if  the  first  vote  which 
is  cast  in  the  95th  Congress  in  the  Senate  of  the  United  States  will 
be  an  anticivil-rights  vote  in  support  of  a  nominee  whose  record  shows 
that,  whateA'er  else  he  may  be  qualified  for,  he  is  not  a  suitable  can- 
didate for  the  post  of  Attorney  General. 

With  your  permission,  Mr.  Chairman,  I  will  close  by  offering  two 
memorandums.  One  is  a  resolution  passed  unanimously  by  our  national 
board  of  directors,  and  another  which  is  a  memorandum  of  substance 
pepared  by  the  general  counsel  for  our  board  chairman,  Mrs.  Margaret 
Push  Wilson. 

That  concludes  my  statement. 

Senator  Kexxedy.  Does  ]Mr.  Jones  have  any  comment  to  make  at 
this  time? 

Mr.  JoxES.  I  have  nothing  further  to  add,  Senator. 

Senator  Kennedy.  Without  objection,  the  two  memorandums  to 
which  Mr.  Mitchell  referred  will  be  included  in  the  record  at  this 
point. 

[The  two  memorandums  referred  to  follow.] 

Resolution 

"^\'liereas,  the  National  Association  for  the  Advancement  of  Colored  People 
was  founded  in  1909  to  "remove  all  barriers  of  racial  discrimination  through 
democratic  processes"  and  "to  take  all  lawful  action  to  secure  the  exerci.se 
thereof"  and 

Whereas,  in  furtherance  of  such  aims,  the  NAACP  has  relied  on  the  judicial 
process,  particularly  in  the  area  of  obtaining  the  equal  protection  of  the  laws 
as  guaranteed  by  the  14th  xVmendmeut  to  the  United  States  Constituliou  ;  and 

Whereas,  the  United  States  Supreme  Court,  on  May  17,  1954,  declared  that 
"separate  but  equal"  is  fundamentally  in  conflict  with  the  equal  protection 
clause  of  the  14tb  Amendment ;  and 

Whereas,  the  NAACP  initiated  efforts  to  give  substance  and  meaning  to  that 
mandate  in  the  lives  of  minority  children  ;  and 

Whereas,  Southern  States,  notably  Virginia  and  Georgia,  mounted  campaigns 
of  defiance  and  massive  resistance;  and 

Whereas,  with  the  election  of  Ernest  Vandiver  in  1958  as  Governor  of  Georgia, 
massive  resistance,  through  the  enactment  of  segregationist,  punitive  legislation 
was.  in  1959  and  19t>(),  enacted  into  law  ;  and 

Whereas,  Griffin  P>ell  has  publicly  acknowledged  serving  as  legal  adviser  and 
chief  of  staff  to  said  Governor  Vandiver ;  and 

Whereas,  said  Griffin  Bell  traveled  to  Virginia  and  other  Southern  states  with 
other  lawyers,  publicly  described  as  "segregation  attorneys"  to  study  massive 
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resistance  tactics  and  did  recommend  and  facilitate  the  enactment  of  segregionist 
legislation ;  and 

Whereas,  GriflSn  Bell,  in  1959,  sat  in  on  and  participated  in  strategy  sessions 
with  Governor  Vandiver  and  thus  helped  shape  moves  designed  to  close  schools, 
including  the  University  of  Georgia,  and  the  Atlanta  public  schools  and  to  other- 
wise frustrate  the  democratic  processes,  rather  than  comply  with  the  law  of  the 
land  and  specific  orders  of  the  Federal  Courts  ;  and 

"Whereas,  on  January  26,  1970,  in  a  letter  to  the  Senate  Committee  on  the 
Judiciary,  he  recommended  and  urged  confirmation  of  Judge  J.  Harold  Carswell 
as  Supreme  Court  Justice  even  though  the  latter's  views  on  white  supremacy 
were  a  matter  of  national  awareness  :  and 

Whereas,  in  the  Fall  of  1972.  Grifl^n  Bell,  even  though  the  Circuit  Court  member 
of  a  three-judge  Federal  court  panel  convened  to  decide  on  desegregation  of 
schools  in  metropolitan  Atlanta,  addressed  a  meeting  of  community  leaders  and 
discussed  ways  in  which  compliance  with  a  Court  of  Appeals  mandate  could  be 
avoided ;  and 

Whereas,  GriflBn  Bell  has  publicly  acknowledged  holding  membership  in  private 
clubs  with  racial  and  religious  exclusionary  policies  while  a  Federal  Judge ;  and 
disregarded  the  conflict  of  interest  posed  thereby  in  participating  in  at  least 
one  case  in  which  the  issue  of  racial  exclusion  was  present,  and 

Whereas,  GriflSn  Bell  has  been  designated  to  become  Attorney  General  of  the 
United  States  :  Therefore,  be  it 

Resolved,  That  the  National  Board  of  Directors  of  the  National  Association  for 
the  Advancement  of  Colored  People  go  on  record  as  urging  the  United  States 
Senate  to  reject  the  nomination  of  Griffin  Bell  as  United  States  Attorney  General 
and  to  ask  President-elect  Carter  to  nominate  a  lawyer  whose  record  and  com- 
mitment to  the  "removal  of  all  barriers  of  racial  discrimination  through  the 
democratic  processes"  is  not  in  doubt. 


To :   Margaret  Bush  Wilson,   Esq.,   Chairman,  Executive  Committee,  National 

Board  of  Directors : 
From  :  Nathaniel  R.  Jones. 
Date  :  January  7,  1977. 
Re :  The  Grifiin  Bell  record,  Attorney-General  nominee. 

The  place  to  begin  this  discussion  is  with  the  two  recent  statements  of 
W.  Griffin  Bell: 

(1)  On  December  20,  1974,  he  stated  he  didn't  know  of  Judge  Carswell's  segre- 
gationist speech  at  the  time  he  endorsed,  by  letter,  his  nomination  as  a  U.S. 
Supreme  Court  Justice  on  January  26, 1970. 

(2)  In  acknowledging  taking  trips,  at  the  behest  of  Georgia  Governor-elect 
Ernest  Vandiver  to  Virginia,  Mississippi  and  other  Southern  "Massive  Resistance" 
states  in  1958  and  1959  and  drafting  anti-integration  legislation,  he  nevertheless 
worked  behind  the  scenes  to  effect  peaceful  integration. 

With  respect  to  point  one,  Bell  conceded  on  the  following  day,  that  due  to  the 
fact  that  reports  of  Carswell's  famous  segregation  speech  had  been  widely  re- 
ported days  before  his  letter,  he  had  to  have  known  about  it  and  was,  therefore, 
mistaken  in  his  denial.  (Text  of  the  Bell  letter  is  attached  as  Exhibit  A.) 

With  respect  to  the  second  statement,  it  is  necessary  to  detail  the  massive  re- 
sistance efforts  that  occurred  in  Georgia  under  Governor  Vandiver's  administra- 
tion when  Bell  was  both  his  chief  of  staff  and  legal  advisor.  It  should  be  noted 
that  the  campaign  waged  by  Vandiver  was  extremely  racist.  Typical  statements 
included  the  following : 

"There  is  not  enough  money  in  the  federal  treasury  to  force  us  to  mix  the  races 
in  the  classrooms"  ( SSN,  June  1958,  p.  3) . 

"In  August  Vandiver  pledged  to  close  Georgia's  schools  rather  than  permit 
integration"  (SSN,  September,  1958,  p.  12). 

"Through  an  overwhelming  avalanche  of  our  ballots,  we  can  let  the  whole 
world  know  that  Georgia  is  still  safe :  that  here  segregated  schools  *  *  *  are 
secure  under  the  leadership  of  Ernest  Vandiver  as  governor  for  the  next  four 
years"  (AC,  September  2, 1958,  2  :1). 

"On  September  8  Vandiver  promised  'massive  resistance.'  'I  make  this  solemn 
pledge  to  the  mothers  and  fathers  and  to  the  people — when  Ernest  Vandiver  is 
your  governor,  neither  my  three  children,  nor  any  of  yours,  will  ever  attend  a 
racially   mixed  school  or  college  in  this  state'"   September  9,  1958,  13:4). 
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"On  ReptPinher  9  Vandiver  urped  that  his  election  would  show  the  United 
States  government  that  Georgia  would  nevor  intoprrate  its  sohools :  'You  and  I 
say  to  the  U.S.  Supreme  Court  that  we  will  re.sist  this  tyranny  at  every  filling 
station,  in  ever  hamlet,  in  every  militia  di.«;trict,  in  every  county  throughout  the 
length  and  breadth  of  the  State  of  Georgia  until  sanity  is  restored  to  the  land" 
(AC,  Sept.  10,  1958.  11:3). 

Vandiver  won  the  Democratic  primary  held  on  Sept.  10,  lOHS. 

"In  September  of  1958,  following  hi.*;  primary  victor,  Vandiver  promised  to 
use  the  Georgia  National  Guard  and  the  State  Highway  Patrol  to  prevent  in- 
tegration." (SSN,  October.  1958,  p.  18.)  "On  September  12  ho  promised  'we  are 
united  as  one,  that  Georgia  children  will  continue  to  be  educated  in  the  segre- 
gated schools  of  their  choice,  regardless  of  the  threat  by  the  federal  government 
to  send  a  legion  of  federal  marshalls.'"  (AC,  September  12,  1958,  1:8,  5:1.)  "On 
September  30,  however,  outgoing  Georgia  Governor  Griffin,  noting  developments 
in  other  states,  urged  that  'many  plans'  be  developed  to  pre.serve  segregation" 
(AC,  October  1,  1958,  1:2). 

Our  investigation  has  not  established  what,  if  any,  role  Bell  played  in  the 
campaign.  It  is  clear,  however,  that  during  the  period  between  his  election,  and 
his  assumption  of  office,  he  sent  Bell  and  three  other  lawyers,  B.  D.  "Buck" 
Murphy  of  B\iyettoville  ;  Charles  Birch  of  Macon  ;  and  Caster  Pittman  of  Dalton, 
to  Virginia  to  study  massive  resistance  tactics  being  employed  there. 

On  returning  Bell  and  the  others  conferred  with  Vandiver  on  new  legislation 
to  prevent  integration.  The  Atlanta  Constitution  reported  that  Vandiver  "and 
his  legal  advisors  concede  that  the  present  Georgia  laws  are  not  .sufficient  to 
maintain  segregation  in  the  light  of  recent  court  rulings,"  and  that  "his  advisors 
will  present  new  school  segregation  laws  to  the  January  legislature."  Vandiver 
continued  to  insist  that  any  school  would  be  closed  by  the  state  if  necessary  to 
prevent  integration,  and  oppos?ed  a  "local  option"  plan  urged  by  Atlanta  Mayor 
Hartsfield,  which  would  permit  city  or  county  officials  to  choose  to  keep  the 
schools  open  despite  court  ordered  integration.  (AC,  November  18, 1958, 1 :8 ;  SSN 
December,  1958,  p.  15. ) 

In  December  1958  these  four  lawyers  visited  other  southern  states  to  learn 
about  their  anti-integration  tactics,  and  thereafter  conferred  with  Vandiver 
(SSN,  January,  1959,  p.  5). 

Vandiver  was  inaugurated  on  January  12,  1959.  Griffin  Bell  became  his  chief 
of  staflf. 

These  pre-inauguration  activities  of  Bell  as  well  as  the  post  inaugural  activi- 
ties of  Vandiver,  with  Bell  as  the  legal  advisor  and  chief  of  staff,  must  be  evalu- 
ated against  his  latest  explanation  that  he  was  actively  working  to  maneuver 
Vandiver  from  the  segregationist  corner  into  which  he  had  painted  himself 
during  the  campaign. 

POST   INAUGUEAL   MEASURES 

The  Vandiver  Administration  at  once  proposed  a  package  of  six  segregation 
bills-,  which  Vandiver  described  as  based  on  a  study  by  the  "best  legal  minds 
in  the  state,"  (SSN,  February,  1959,  p.  10.)  Griffin  Bell  took,  and  was  generally 
given  credit  for  having  fashioned  this  legislation. 

The  propo.^als,  which  were  immediately  enacted,  included  the  following : 

(1)  An  act  giving  the  Governor  the  power  to  close  public  schools  to  prevent 
Integration.  (4  RRLR  181) 

(2)  An  act  giving  the  Governor  the  power  to  close  any  unit  of  the  University 
of  Georgia  to  preserve  "good  order."  (4  RRI>R  180.) 

(3)  An  act  providing  tax  credits  for  contributions  to  private  schools.  (4  RRLR 
182) 

(4)  An  act  setting  an  age  limit  of  21  for  entering  state  college  and  25  for 
state  graduate  and  professional  schools.  (4  RRLR  180.)  This  was  adopted  because 
in  the  past  most  black  applicants  to  white  colleges,  etc.,  in  Georgia  and  elsewhere 
in  the  South  had  been  over  these  limits. 

(5)  An  act  establishing  a  Commission  on  Constitutional  Government.  (4  RRLR 
19'1)  Tills  was  wliat  was  known  at  the  time  as  a  "state  sovereignty  commission, 
"whose  puri)Ose  was  to  foster  segregation  through  proposing  legislation,  con- 
stitutional changes  and  litigation  tactics,  and  by  circulating  segregati(>nist  prop- 
aganda. This  Commission  replaced  the  Commission  on  Education,  which  had 
had  a  similar  function.  (2  RRLR  1049.) 

(G)  An  :ict  barring  the  use  of  taxes  to  pay  for  integrated  schools.  (SSN, 
Febnmry  1959,  p.  10.) 
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Of  the  various  legislative  proposals  whicli  were  signed  into  law  by  Vandiver 
in  February  1959,  (while  Bell  was  chief  of  staff  and  legal  advisor)  there  are 
several  which  have  contimiing  relevancy  for  the  NAACP. 

Roy  Willdns  on  Januarv  14.  1960,  answered  Governor  Vandiver's  January  11, 
1960  charge  that  the  NAACP  was  forcing  the  closing  of  Georgia  schools  by  push- 
ing integration.  Vandiver  had  said :  "Let  us  hope  that  the  NAACP  will  not  force 
the  closing  of  a  single  school  in  Georgia." 

Wilkins  responded  that :  "The  NAACP  will  not  act  to  close  any  school.  We 
have  neither  the  desire  intent  or  power  to  do  so.  If  any  school  is  closed  in 
Georcia  it  will  be  because  Georgia  officials  and  members  of  the  Georgia  State 
Le.gislature  choose  to  penalize  the  children  of  Georgia  in  order  to  defy  the  Con- 
stitution and  to  try  to  maintain  a  dead  way  of  life.  Use  of  the  NAACP  as  a 
whipping  boy  will  not  conceal  what  Georgians  are  doing  to  Georgian." 

Vandiver  had  steadfastly  refused  to  recommend  the  repeal  of  laws  on  school 
closing.  He  stood  fast  in  the  refusal  even  though  Federal  Judge  Frank  A.  Hooper, 
who,  in  June,  1959,  had  ordered  the  Atlanta  schools  to  present  a  desegregation 
plan  bv  December  1, 1950,  had  urged  such  repeal. 

Throughout  1959  the  debate  continued  as  to  whether  schools  should  be  closed 
rather  than  integrate.  The  mayor  and  leaders  of  Atlanta,  which  was  the  subject 
of  a  pending  desegregation  suit,  generally  opposed  closing.  Vandiver  led  the 
militant  segregationists  insisting  on  closing.  (SSN,  April,  1959.  p.  7.)  When 
former  Governor  Arnall  said  schools  should  be  kept  open  if  integration  were 
ordered.  Vandiver  attacked  this  as  "an  invitation  to  the  NAACP  to  file  integra- 
tion suits."  (SSN.  May  1959,  p.  15.) 

In  June  1959,  the  Federal  District  Courts  ruled  that  the  Atlanta  schools 
would  have  to  desegregate:  Vandiver  announced  he  would  close  them  down  to 
prevent  it.  (SSN,  July,  1959,  pp.  1-2.)  In  July,  1959,  a  series  of  meetings  were 
held  in  the  Governor's  mansion  to  formulate  new  segregation  tactics  and  pro- 
pose new  segregationist  legislation.  Griflin  Bell  was  one  of  the  five  attorneys  in- 
volved. (SSN,  August,  1969.  p.  4.) 

In  the  1960  session  of  the  legislature  the  fight  about  school  closing  continued, 
with  Vandiver  promising  to  veto  any  bill  that  would  lend  to  integration.  "We 
are  going  to  resist  again  and  again  and  again  *  *  *.  We  will  exhaust  every  legal 
means  and  remedy  available  to  us  *  *  *  to  keep  the  schools  segregated."  Van- 
diver signed  into  law  an  anti-sit-in  bill,  making  it  a  crime  to  refuse  to  leave  any 
premises  on  request  (5  RRLR  534).  another  prohibition  against  the  use  of  taxes 
to  pay  for  integrated  schools  C5  RRLR  .520),  and  an  act  permitting  the  destruc- 
tion of  records  of  unsuccessful  voter  registration  applications.  (5  RRLR  8S6; 
SSN  February,  1960,  pp.  1-2:  March  1960,  p.  15).  Within  a  month  there  were 
large  numbers  of  arrests  under  the  anti-sit-in  law.  (SSN  April,  1960,  p.  3.)  On 
March  19,  1960,  Vandiver  promised  the  Georgia  Education  Association  he  would 
close  any  school  threatened  with  integration,  though  "only  as  a  last  resort." 
(5  RRLR  .518.) 

In  February,  I960,  the  Legislature  established  a  General  Assembly  Committee 
on  Schools  to  help  resolve  the  controversy  on  whether  to  close  integrated  schools. 
(SSN,  March.  1960,  p.  15).  The  chairman  was  John  M.  Sibley,  an  Atlanta  banker. 
On  May,  1960  a  narrow  majority  of  the  Committee,  led  by  Sibley,  recommended 
a  change  of  tactics,  permitting  local  authorities  to  keep  schools  open  but  to  pre- 
vent meaningful  integration  by  (a)  tuition  grants,  (b)  allowing  public  school 
teachers  to  participate  in  state  retirement  benefits  if  they  move  to  private 
schools,  (c)  a  pupil  placement  law,  (d)  permitting  local  authorities  to  recognize 
school  districts  to  preserve  segregation,  and  (d)  assuring  white  parents  could 
pull  their  children  out  of  any  integrated  school.  (SSN,  IMay.  1960.  p.  1).  Bell  has 
informally  taken  credit  for  this  new  approach.  The  minority  of  the  Committee 
wanted  to  continue  the  policy  of  closing  any  integrated  school. 

Ant  ['barratry  Law 

In  reply  to  a  speech  by  NAACP  Counsel  Thurgood  Marshall  in  July.  1959, 
promising  to  bring  new  integration  suits.  Vandiver  (with  Bell  as  chief  of  staff 
and  legal  advisor)  warned  against  "stirring  up  lawsuits"  and  threatened  crimi- 
nal prosecutions  and  promised  to  set  up  a  legislative  Barratry  Committee  in 
1960.  (SSN  August  1959.  p.  4).  And  in  fact  an  anti-barratry  law  aimed  at  the 
NAACP  was  signed  into  law  by  Vandiver  in  February  1960.  (SSN  March,  1960. 
p.  15;  5  RRLR  529.) 
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*  ^  io„.  wn«  nn«»  Of  the  kev  weapons  in  the  Virpnnia  massive 
ro^::tJ;u^"Sna7a;rn^?^.rilf  Jas  i^orted^  Georgia  as  u  result  ot  the 

^•;^^::::rnu.;;i!^"  J'lSi;^i:^i^l^AJto™e.  Sa.nuel  W.  TucUer  Of  Richj-na^  in 

b-ii-ri  ?v  iw  Als^^  Association  was  a  tar.-et  of  a  ,.ro<oodinp:  insti  uted  by  the 
V^inia  Sar  Association.  The  basic  allej^atious  aKaiust  Attorney  lucker  was 
th-it  he  tiled  class  actions  brought  by  NAACP  Bran<-hes.  .     ,    ,-. 

similar  move?  were  under  consideration  in  other  Southern  states,  including 

^Thartiiis,  one  of  the  most  pernicious  devices  to  deny  access  to  the  courts  by 
blackf  should  have  become  part  of  the  massive  resistance  strategies  ,„  Georgia 
while  Bell  was  legal  advisor  to  the  governor,  and  following  his  visit  ro  ^  irgiuia 
raises  a  seri<.us  .piesticn  which  we  shall  call  upon  the  Senate  to  address  during 
the  coulirmation  hearings. 

Atlanta  School  Case 

Bell's  involvement  with  the  Athinta  school  desegregation  case,  Calhoun  v. 
Cook,  dates  back  to  at  least  the  drafting  and  iutroducti.-n  of  anti-desegreganoii 
legislation  designed  to  forestall  efforts  of  Federal  Judge  Frank  Hoop.-r  in  19o0 
and  1S»60  to  enforce  his  order.  Bell  was  central  to  the  design  of  the  strategies 
of  resistance.  After  the  June,  V.)'>\1  order  of  Judge  IIooi)er  to  the  Atlanta  sclwx)! 
board.  Vaudiver  announced  his  intention  to  close  down  the  system.  Grilhn 
Bell  attended  the  strategy  sessions  in  the  Governor.s'  Mansion  in  July.  For  in- 
stance, the  Atlanta  Journal  reiwrted,  on  July  0,  1939  that : 

'•(Governor  Calls  Stale  Leaders  to  Meet  Here," 

"Vaudiver  calling  conference  of  key  state  officials  and  segregation  attorneys 
next  Monday  evening  at  the  Governor's  Mansion." 

The  name  of  Griffin  Bell  was  listed  as  among  those  in  attendance.  Also,  the 
Atlanta  Journal  declared  on  July  14.  1959,  that,  an  agreement  had  been  reached 
by  top  level  Vaudiver  advisors,  legislators  and  "segregation  lawyers"  to  apiHjal 
the  Atlanta  desegregation  order. 

He  also  appointed  a  Committee  to  study  and  make  recommendations  for  possi- 
ble legislation,  'if  it  develops  that  any  is  needed. 

Grilhn  Bell  was  present. 

At  an  emergency  meeting  called  by  Vandiver  of  17  "key  segregation  lawyers" 
to  discuss  the  Atlanta  case,  Bell  was  present.  It  was  stated  that : 

•The  lawyers  may  discuss  laws  tliat  will  place  the  power  of  the  Governor's 
office  directly  against  the  Federal  Judiciary." 

His  most  recent  involvement  occurred  in  the  Fall  of  1972  when  he.  although 
a  member  of  the  U.S.  Court  of  Appeals  for  the  ."th  Circuit,  attended  a  meeting 
of  the  Atlanta  Action  Forum.  At  that  meeting  he  suggested  to  Branih  I'l-esident 
Lonnie  King  and  the  white  businessmen  of  Athuita  pre.sent,  that  a  way  around 
the  most  recent  desegregative  dirertive  from  the  Cniirt  of  Appeal.s,  was  to  abandon 
lawyers  and  for  the  parties  to  meet  directly  in  settlement  talks.  Tliis  was  done 
and  a  so-called  couiproniise  was  reached,  which  the  National  NAACT  repudiated 
as  being  inconsistent  with  constitutional  reciuirements. 

What  Bell,  therefore,  had  suggested  was  unconstitutional,  i.e.  even  though  the 
court  had  ruled  that  the  .s.hool  system  must  be  completely  desegregated,  if  you 
could  get  the  plaintilTs  to  agree  to  anything  less,  the  courts  would  then  be  re- 
(piired  to  agree.  In  other  words,  you  cannot  force  couhstitutional  rights  on  some- 
one who  says  he  d<jes  not  want  them. 

University  of  Georgia:  Charlayne  Hunter-Hamilton  Holmes 

On  September  24,  1960,  the  Federal  District  Court  ordered  the  University  of 
Georgia  to  admit  two  black  students,  including  Char.ayne  Hunter,  now  a  re- 
porter for  the  \ew  York  Times.  « »n  January  9.  IJKil.  rlie  Fifth  Circuit  directed 
imuHMliale  admission.  JJoIiik.^i  v.  lUiiintr,  ."»  liill.lt  l(Mi!».  \aiuliver  directed  ibe 
state  Attorney  General  to  ask  the  Supreme  Court  to  delay  iiitegrali(»n,  (SSN, 
February,  P.KJl,  pp.  1,  8,  11),  and  attacked  the  District  Court  for  a  "shocking 
.  .  .  usuri)atiiin"  of  state's  rights.  The  Supreme  Court  denied  the  retpiested  stay. 
On  midnight  of  January  9.  19<;i,  Nandiver  cut  <tfr  all  funds  to  the  Iniversity  and 
clo.sed  the  sclmol  :  tliis  was  aiiparenll.v  reiiulred  liy  .state  law  in  tiie  e\t'nt  of  in- 
tegration, and  Vandiver  askid  that  the  law  be  leiiealed.   ( .")  KKMi  1092,  1094.) 
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On  January  12,  1961,  the  District  Court  ordered  Vandiver  to  resume  paying 
funds  to  the  University.  (5  RRLR  1096-7.)  The  University  then  suspended  the 
two  blacks,  but  the  District  Court  immediately  ordered  their  reinstatement,  (5 
RRLR  1096-7.) 

Conflict  of  interest 

There  has  emerged  a  pattern  of  conduct  which  suggests  extreme  indifference 
to  conflict  of  interest  situations.  How  widespread  this  is  in  the  Bell  record  can- 
not be  ascertained  from  the  somewhat  narrow  civil  rights  focus  of  this  inquiry. 
Nevertheless,  it  is  clear,  that  in  at  least  three  instances.  Judge  Bell  appears  to 
have  failed  to  display  the  degree  of  propriety  that  the  Canons  of  Judicial  Ethics 
call  for. 

Atlanta  ScJiool  Case 

Considering  the  fact  of  Judge  Bell's  long  involvement  with  this  dispute,  com- 
mencing prior  to  his  judicial  responsibilities.  Judge  Bell  should  have  declined 
to  serve  as  the  Circuit  Judge  member  of  the  3-Judge  Court  considering  the 
metropolitan  branch  of  the  Atlanta  case.  Most  certainly,  after  his  speech  to  the 
Atlanta  Action  Forum  during  which  he  discussed,  (even  if  only  briefly,  the 
metro  case)  Judge  Bell  should  have  granted  the  motion  filed  by  Attorney  Margie 
Pitts  Haimes  and  recused  himself. 

Parrish  and  Alabama  Black  Laicyers  Association,  et  al  v.  Alabama  State  Bar — • 
December  4,  -^^75 

This  lawsuit,  brought  by  the  Alabama  Black  Lawyers  Association,  was  as- 
signed to  District  Judge  Varner,  a  former  President  of  the  State  Bar  Association. 
The  Black  Lawyers  Association  filed  a  recusal  motion  which  was  overruled  by 
Judge  Varner. 

When  the  Black  Lawyers  Association  appealed  this  issue  to  the  5th  Circuit, 
Judge  Bell  voted  to  afiBrm  the  refusal  of  Judge  Varner  to  recuse  himself. 

Gold  et  al  v.  Biscayne  Bay  Yacht  Club  et  al 

This  case  arose  in  U.S.  District  Court  in  Miami,  Florida,  when  Harold  S. 
Golden  and  David  Fincher,  a  Jew  and  a  Black,  challenged  the  racial  exclusion 
policy  of  the  club  in  view  of  a  lease  that  existed  between  the  city  and  the  club. 

The  District  Court  ruled  that  the  lease  brought  the  club  within  the  ambit  of 
the  Equal  Protection  Clause  of  the  14th  Amendment.  Consequently,  the  club  was 
enjoined  from  excluding  Jews  and  Blacks. 

On  appeal  to  a  panel  of  the  5th  Circuit,  the  District  Court  was  affirmed.  • 

However,  with  Bell  participating  a  rehearing  en  banc  was  ordered  and  the 
appeal  presented  once  again.  Bell  again  participated,  voting  to  reverse  the  Dis- 
trict Judge. 

His  membership  in  three  racially  exclusive  clubs,  revealed  since  his  designa- 
tion as  Attorney  General,  raises  the  question  of  the  propriety  of  sitting  and 
passing  on  this  matter. 

The  Case  Against  Griffin  Bell 

Many  disturbing  questions  have  emerged  in  the  aftermath  of  President-elect 
Carter's  designation  of  Griffin  Bell  as  Attorney  General.  Bell  has  seriously 
compounded  the  uneasiness  by  what  can  only  be  described  as  flagrant  dis- 
sembling in  the  hours  since  his  designation. 

During  the  press  conference  at  which  Carter  presented  him  to  the  country 
early  this  week,  Bell  was  extensively  interrogated  about  a  statement  he  had 
submitted  in  behalf  of  Harrold  Carswell's  Supreme  Court  nomination.  He  was 
asked  whether  his  endorsement  had  followed  public  disclosure  of  a  rabid  segre- 
gationist tirade  Carswell  had  delivered  earlier  in  his  career.  This  was  Bell's 

reply : 

"I  didn't  endorse  him.  I  wrote  a  letter  to  the  President  saying  I  thought  he 
was  qualified  to  be  on  the  Supreme  Court.  I  don't  think  a  judge  ever  endorses 
anyone.  We're  not  in  politics.  I  wrote  a  letter  about  his  ability  and  his  record." 

We  now  quote  the  full  text  of  Bell's  letter,  as  published  in  the  record  of  the 
Judiciary  Committee's  hearings  on  Carswell : 

"This  statement  is  in  support  of  Honorable  G.  Harrold  Carswell  whom  you 
are  now  considering  for  confirmation  as  an  Associate  Justice  of  the  Supreme 

Court. 

"I  have  known  Judge  Carswell  for  twenty-four  years  and  have  frequently 
visited  in  his  home  as  he  has  in  mine.  I  am  familiar  with  his  career  as  a  lawyer 
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aud  a  judge,  and  with  his  personal  life.  His  character  and  integrity  including 
intellectual  honesty,  is  of  the  highest  order.  His  intellect  and  ahiUty  are  also 
of  the  highest  order. 

"Judge  Carswell  will  take  a  standard  of  excellence  to  the  Supreme  Court 
based  on  many  years  of  experience  as  a  trial  judge  and  the  equivalent  of  two 
years  as  a  Circuit  Judge  (considering  sitting  with  tlie  Gth  Circuit  as  a  District 
Judge),  which  will  substantially  contritnite  frum  the  inception  to  that  court. 
His  particular  exi)erience  cannot  be  matclied  by  anyone  presently  on  the  court 
and  will  till  a  need  now  existing  on  that  court. 

"I  recumuieud  Judge  Carswell  for  coulirmation  without  any  hesitation  or 
reservation  whatever." 

Could  an  honorable  man  describe  this  as  anything  less  than  a  full-scale, 
unequivocal  "endorsement"  rather  than  what  Bell  sought  to  depict  Monday  as 
a  detached  comment  on  Carswell's  competence? 

Bell  has  now  very  belatedly  conceded  that  he  was  "mistaken"  when  he  told 
the  same  press  conference  that  he  was  unaware  of  the  exi)losive  Carswell  speech 
when  he  wrote  the  letter.  His  exact  words  on  Monday  were : 

"It  turned  out  that  he  had  made  a  speech  1  didn't  know  about  when  he  was 
running  for  the  state  legislature.  Of  course,  I  didn't  know  about  that  at  the 
time." 

But  in  fact,  as  he  now  admits,  reminders  of  that  speech  (in  which  Carswell 
said  "segregation  is  the  only  practical  and  correct  way  of  life  in  our  states") 
had  been  widely  published  days  before  Bell  transmitted  his  eulcgy  to  the 
embattled  appointee.  It  had  become  a  central  document  in  the  confirmation 
proceedings.  And  Bell  did  indeed  know  about  it. 

Thus,  on  two  vital  matters,  Bell  offered  indefen.sible  distortions  of  events 
while  standing  before  the  TV  cameras  at  the  side  of  the  man  who  had  selected 
him. 

If  he  had  promptly  and  forthrightly  acknowledged  the  truth  and  deplored  his 
misjudgment  on  Monday,  he  might  have  disarmed  some  of  his  critics. 

He  might  have  further  redeemed  himself  by  confessing  his  membership  in 
discriminatory  clulis  and  pledging  to  sever  those  connections.  But  not  until  72 
hours  later,  after  his  affiliation  had  been  revealed  and  he  had  initially 
equivocated,  did  he  announce  that  he  would  quit  the  clubs. 

Beyond  all  the  other  issues  involved  in  his  elevation  to  this  crucial  post. 
Bell  has  invited  deadly  doubts  about  his  integrity  and  credibility.  There  could 
liardly  be  graver  reason  for  challenging  his  fitness  for  the  role  of  Attorney 
General. 

Senator  Kennedy.  Well,  Mr,  ^litchell.  you  never  mince  your  words. 
You  did  not  today.  You  always  speak  with  very  great  passion  and 
authority  and  forcefulness.  You  have  done  so  in  your  comments  here 
today.  As  always,  we  welcome  your  appearance,  and  we  value  your 
statement.  > 

Speaking  for  myself,  we  are  very  mindful  of  the  responsibilities 
we  bear  in  this  particular  nomination  process.  I  think  all  of  us  are 
attempting  to  the  best  of  our  ability  to  meet  those  responsibilities  and 
will  continue  to  do  so. 

In  j'our  statement  I  would  like  for  you  to  elaborate — but  before 
getting  into  that,  let  me  ask  one  question. 

Having  made  the  statements  that  you  have  in  terms  of  your  own 
observations  and  characterizations  of  IVIr.  Bell's  record  in  the  area  of 
civil  rights,  why  is  it  that  we  do  not  have  on  our  witness  list  here 
more  of  tho.se  who  have  experienced  the  pain  and  the  lash  of  the 
snlTering  and  the  indignity  wliirh  has  been  experienced  in  not  only 
that  part  of  the  country  but  I  suppose  in  mv  part  of  the  countrv  as 
well  ? 

Mr.  Mttciteij..  T  think  part  of  the  reason  is  the  speed  with  Avhich 
these  hearings  arc  being  held.  That  is  the  ivnson  T  suggested,  and  I 
believe  otiiers  will  sugirest.  that  thov  bo  hold  in  a  more  orderly  way 
after  the  President-elect  sends  the  nomination  over  olliciallv. 
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The  second  reason  is  that  we  have  to  face  the  fact  that  many  of  the 
blacks  of  this  Nation  are  turned,  off  on  the  processes  of  government 
under  which  we  live. 

When  we  went  to  the  U.S.  Supreme  Court  in  1954,  the  lines  stretched 
all  around  that  couit.  The  first  time  I  ever  presented  testimony  to  a 
Senate  committee  was  in  1933  wliicli  was  my  eyewitness  account  of  a 
lynching.  The  hearing  room  over  in  that  old  caucus  room  of  the  Russell 
Office  Building  was  jammed. 

But  again  and  again  people  have  turned  out.  They  have  stood  in 
lines.  They  have  waited.  They  have  petitioned.  Then  those  in  power 
have  gone  on  to  do  what  they  had  intended  to  do  in  the  first  place. 

The  ranks  of  those  of  us  who  continue  to  have  faith  in  the  processes 
of  government  are  thin.  I  will  be  in  those  ranks  until  I  die.  That  is 
why  I  am  here. 

But  I  can  understand  why  many,  many  who  are  the  victims  think 
it  is  a  waste  of  time  to  come  to  meetings  like  this,  and  I  am  sorry  to 
say  that  if  they  had  heard  the  proceedings  that  have  gone  on  here,  it 
is  my  opinion  that  they  would  believe  that  the  reason  for  being  turned 
off  has  been  affirmed. 

Senator  Kennedy.  Some  have  been  prepared  to  take  the  trip  and 
to  support  Mr.  Bell's  nomination. 

He  indicated  that  in  response  to  questions  which  were  asked  of  him, 
and  he  said  to  ask  the  people  in  the  areas  where  he  is  from. 

There  are  those  who  are  blacks  and  who  are  on  this  witness  list,  and 
to  my  own  awareness  and  knowledge  have  suffered  and  experienced 
the  kinds  of  indignities  which  you  very  eloquently  commented  about. 
They  are  here  to  speak  in  his  behalf. 

What  weight  are  we  supposed  to  place  on  that  ?  Evidently  they  have 
heard,  and  they  are  prepared. 

Former  presidents  of  your  organization  and  others  are  prepared  to 
speak  and  others  who  have  been  extremely  active  in  the  whole  cause 
of  civil  riglits.  Others,  who  are  not  here  are  on  this  witness  list,  whose 
record  includes  the  March  to  Selma,  and  Andy  Young  and  others  have 
commented  favorably. 

These  are  men  who  certainly  have  had  a  long  and  a  continuing 
commitment. 

I  am  interested  in  what  value  we  should  place  upon  their  testimony. 

INIr.  Mitchell.  Let  me  tell  you  this  little  story,  Senator  Kennedy. 

When  the  bus  controversy  arose  in  the  State  of  Alabama  whicli 
projected  Dr.  Martin  Luther  King  and  the  Reverend  Abernathy  into 
tlie  national  limelight,  there  was,  as  you  know,  a  great  disturbance. 
Then  there  was  a  proposal  of  a  settlement.  The  settlement  proposed 
was  that  blacks  would  fill  up  from  the  rear  of  the  bus  to  a  designated 
place,  and  after  that  it  wouldn't  be  necessary  for  them  to  stand  and 
give  a  seat  to  a  white  person  as  the  previous  law  required.  The 
pre^dons  law  required  that  if  a  black  was  sitting  in  a  seat  and  a 
w^hite  person  was  standing,  the  black  had  to  get  up. 

Well,  those  who  were  involved  in  thnt  controversy  first  agreed  to 
accept  those  terms.  It  was  the  NAACP  which  pointed  out  to  them 
that  this  was  a  shameful  way  and  that  their  glorious  efforts  should 
not  be  settled  in  that  manner. 
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The  Revorond  Mr.  Abernatliy  in  explaining  why  they  accepted  tlie 
position  which  the  NAACP  proposed  said  this,  lie  said  that  there 
was  a  boy  selling:  some  puppies  which  had  just  been  boni  and  lie  was 
scllini,'  them  for  25  cents  apiece.  Three  or  four  days  later,  a  person 
came  by  and  the  boy  was  selling  them  for  $1  apiece.  The  person  asked 
him  why  there  was  an  increase  in  price,  and  the  boy  said  that  when 
they  were  25  cents  they  didn't  have  their  eyes  open;  but  now  their 
eyes  are  open  and  the  price  is  higher. 

I  say  the  reason  why  these  people  are  up,  and  I  know  who  they 
aie  and  I  know  the  standards  that  they  set,  is  that  they  have  had  so 
little  and  have  been  so  used  to  living  under  unfortunate  conditions — 
I  know  because  I  lived  in  Atlanta  and  get  down  there  frequently — 
to  them  anything  which  gives  a  scintilla  of  hope  may  look  good.  So 
I  am  not  surprised  that  they  can  be  assembled.  I  would  say  that  it 
is  unlikely  that  they  would  have  been  assembled  if  we  hadn't  h:id  this 
opposition. 

And  I  would  say  to  you:  "Ask  yourself  what  is  the  proper  stand- 
ards by  which  you  would  judge  the  evidence  in  tliis  case."  If  tliore 
had  been  a  record  of  a  nominee  in  which  he  had  said  that  all  Catholics 
shall  be  barred  from  the  public  schools  and  if  there  had  been  a  nojii- 
inee  who  had  said,  whatever  religious  faith  these  other  gentlemen  are 
identified  with.  "You  cannot  have  the  same  kinds  of  rights  of  other 
citizens,"  then  would  you  feel  that  this  was  a  suitable  nominee'^ 

You  do  not  need  any  explanation  of  why  there  are  some  blacks  who 
will  come  up  here  and  be  for  him.  The  measuring  rod  and  the  rule, 
it  seems  to  me,  ought  to  be  what  is  right.  And  no  matter  Avho  says  to 
the  contrary,  but  this  record  on  its  face  says  that  it  is  not  right  to 
put  tliis  person  as  the  Attorney  General  for  the  United  States. 

Senator  Kennedy.  Mr,  Bell  has  called  himself  a  moderate.  During 
the  course  of  the  questions,  he  admitted  that  his  actions  un(k'r  Gov- 
ernor Vandiver  meant  delay  of  desegregation.  That  is  his  testimony 
and  his  statement.  He  says  that  that  was  the  price  of  orderl}-  de- 
segresration.  He  has  indicated  that. 

He  has  indicated  that  this  was  his  position  during  that  period  of 
time.  T  don't  think  lie  has  made  any  representations  of  aitytliing  else. 
I  think,  obviously,  there  are  (piestions  that  liave  been  asked  him  a))out 
those  particular  questions,  whether  it  was  his  attitude  or  the  actions. 

That  is  what  his  testimony  is  before  this  committee,  but  he  also 
placed  himself,  in  his  response  to  questions,  in  tlie  Ix'bef  in  the  Voting 
Iviglits  Act  and  tlie  full  enforcement  of  all  of  the  civil  rights  laws, 
to  attack  discriminatory  zoning,  to  fight  against  laws  to  prohibit  the 
courts  from  using  busing  as  an  equitable  remedy,  to  insist  that  the 
agencies  of  Government  are  going  to  ])TOvide  in  the  are.is  of  enual 
employment  and  themselves  not  participate  in  any  of  the  areas  of 
discrimination. 

That  has  been  his  testimony  before  this  commitfco. 

What  value  do  yon  jdace  u)ion  tlio^o  assurances  which  he  has  jriven 
to  this  committee?  ]*aT-ticula]"ly  measured,  I  suppose,  aLrai?u;t  a  recoid 
just  in  terms  of  basic  integrity  that  has  not  been  questioned? 

]Mr.  Mitchell.  I  am  sorry  to  say  I  place  no  value  on  it,  I  will  exi)lain 
why. 
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First,  my  great  and  good  Senator  from  the  State  of  Maryland  re- 
ferred to  the  turmoil  that  was  avoided  in  our  State  when  the  schools 
were  desegregated.  I  was  an  active  party  in  that.  I  took  my  second 
son,  who  is  now  a  distinguished  doctor,  to  the  school  by  the  iiand;  and 
when  I  got  there,  there  was  a  National  Association  for  the  Advance- 
ment of  White  People  parading  and  saying,  "Niggers,  go  back  to 
Africa." 

Somebody  punched  my  son  in  the  eye,  and  I  made  my  decision  that 
I  was  not  going  to  leave  that  spot.  I  got  my  ticket  signed,  and  I  counter- 
picketed  until  the  authorities  came  in  and  took  everybody  away  in 
a  patrol  wagon. 

We  wei-e  able  to  settle  the  problems  of  discrimination  in  the  schools 
in  Maryland,  not  because  the  people  there  are  any  different  from  the 
people  of  Georgia  but  because,  as  Senator  Mafchias  has  indicated,  we 
had  a  Governor  who  had  the  courage  to  lead  the  people  the  right  way. 

They  did  not  have  that  kind  of  courage  in  Atlanta.  They  catered  to 
the  mob.  So  I  have  no  sympathy  for  those  who  say :  "Well,  it  was 
the  temper  of  the  times,  and  that  is  why  we  had  to  do  it."  ^ 

Then  with  respect  to  the  second  part  of  your  observation,  about 
being  able  to  believe  the  assurance  of  a  person  that  he  will  l)e  different, 
let  me  say  this.  Let  us  say  that  you  had  a  precious  jewel  in  a  museum 
and  that  there  was  an  individual  who  was  identified  with  the  removal 
of  that  jewel,  and  with  putting  in  a  place  where  it  was  not  available 
io  those  who  really  owned  it,  but  later  came  in  and  said  that  they 
were  sorry  that  they  did  it,  and  that  they  promised  they  would  never 
do  it  again. 

The  question  is  that  you  might  believe  him,  but  would  you  hire 
him  to  be  the  night  watchman  in  the  museum  ? 

We  have  a  precious  jewel  known  as  freedom.  It  is  a  jewel  which  is 
our  right  under  the  Constitution  to  be  treated  as  equals  under  the  law. 

Mr.  Bell  may  not  have  actually  removed  that  jewel,  but  he  made  the 
plan  and  the  program  under  which  it  was  removed  and  was  per- 
inanently  withheld  from  some  of  those  who  were  supposed  to  benefit 
by  it. 

It  may  be  that  he  is  reformed.  I  am  not  convinced.  But,  assuming 
that  he  is,  it  seems  to  me  that  the  Government  of  the  United  States, 
as  evidenced  by  the  members  of  this  committee  in  the  Senate  of  the 
United  States  and  the  President  of  the  United  States.,  should  not  make 
him  the  watchman  of  the  jewel  of  freedom. 

Senator  Kennedy.  You  point  out  in  your  testimony  that  there  are 
those  who  profess  to  be  reformed  but  who  in  fact  still  seek  ways 
of  turning  back  the  clock  or  slowing  down  progress,  and  that  from 
the  record  it  appears  that  Mr.  Bell  is  in  this  latter  category,  "who  still 
seek  ways  of  turning  back  the  clock." 

Do  you  want  to  elaborate  on  that  in  terms  of  any  recent  actions? 

Mr.  Mitchell.  I  did  when  I  cited  the  Cisiiero  case  of  1972  and 
which  Mr.  Bell  said  is  really  the  object  of  his  paternity  and  that  it 
has  the  name  of  Judge  Dyer  on  it. 

I  attempted  to  explain  the  mischief  of  that  case  in  that  it  admitted 
that  the  people  were  victims  of  discrimination  but  offered  them  no  real 
remedy.  If  that  is  not  turning  back  the  clock,  I  think  it  is  and  I  am 
supported  in  that  position  by  other  judges  who  felt  that  it  was  an 
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If  you  want  any  f iirtlier  information  on  that  particular  case,  I  would 
certainly  defer  to  counsel  here  if  you  want  to  ask  him. 

I  also^  feel  that  his  actions  in  the  Atlanta  case,  whicli  is  of  recent 
oriirin,  Avith  the  act  of  advising  plaintiffs  that  they  should  come,  and 
speciiically  instructing  them  not  to  bring  their  lawyers,  in  further 
support  of  his  unchanged  po.^ition. 

[The  official  reporter  indicated  a  request  for  a  momentary  pause 
while  he  changed  a  tape.] 

Mr.  Mitchell.  In  the  interim,  while  we  changed  the  tape,  general 
counsel  has  given  me  information  explaining  the  seriousness  of  Judge 
Bell's  intervention  in  that  Atlanta  case.  I  would  appreciate  it  if  you 
would  let  him  tell  you  what  he  was  telling  me. 

Senator  Kennedy.  That  is  fine. 

TESTIMONY   OF   NATHANIEL  E.   JONES 

Mr.  Jones.  It  appeared  that  the  mandate  of  October  G,  1972,  from 
the  panel  of  the  fifth  circuit  to  the  Atlanta  School  Board  required 
that  there  bo  immediate  integration  of  the  system  as  a  whole.  This 
meant  that  the  identifiable  white  schools  that  were  being  isolated 
in  this  system  would  have  to  become  a  part  of  any  plan.  This  caused 
great  consternation  in  the  Atlanta  community. 

Consequently,  the  meeting  was  held  at  the  Atlanta  Action  Forum. 
When  the  suggestion  was  made  that  a  way  to  avoid  meeting  that  man- 
date— the  mandate  would  have  to  be  met;  but  there  was  a  way  that 
it  could  bo  avoided.  That  would  be  for  the  parties  to  meet  without 
their  lawyers  and  to  work  out  a  settlement. 

At  that  time  there  were  indications  that  the  Atlanta  board,  realiz- 
ing that  their  back  was  up  against  the  wall  and  the  moment  of  truth 
had  come,  was  prepared  to  enter  the  metro  issue  aspect  of  the  case* 
This  meant  that  the  Atlanta  board  would  have  intervened  on  the  side 
of  the  black  plaintiffs  to  bring  the  suburbs  in  so  there  could  have 
been  a  metropolitan  solution  to  the  problem. 

This  suggestion  of  a  compromise  aborted  that  effort  and  that  in- 
tention by  the  Atlanta  School  Board  and  resulted  in  a  compromise 
v.hich  left  80  percent  of  the  black  children  in  schools  that  are  90  per- 
cent or  more  black.  There  were  some  3,500  students  involved  in  the 
compromise  plan  and  pupil  reassignment;  2,700  of  them  would  be 
transported,  of  whom  1.951  would  be  black. 

This  placed  a  disproportionate  burden  on  the  blacks.  It  did  not 
meaningfully  alter  or  in  any  way  reshape  the  segregated  pattern  of 
the  Atlanta  schools.  This  prompted  a  motion  to  intervene  by  a  number 
of  parties. 

In  fact,  the  attorney  for  the  intervening  plaintiffs  in  the  suburban 
case  moved  to  have  Judge  Bell  recuse  himself  because  of  his  speech 
to  the  Atlanta  Action  Forum.  He  overruled  that  motion  of  recusal. 

TESTIMONY  OF  CLARENCE  MITCHELL— Resumed 

Mr.  Mitchell.  There  is  a  third  reason  I  mentioned  which  had  to  do 
with  the  case  of  Golden,  ct  ah  v.  Biscayn-e.  Bay  Ta.cht  Cluh. 

That  is  contained  in  a  memorandum  which  J  submitted,  and  it  was 
l)r(]>ared  by  ^Ir.  Jones.  It  is  only  four  paragraphs,  and  I  would  liko 
to  read  it. 
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This  case  arose  in  U.S.  District  Court  in  Miami.  Fla.,  where  Harold  S.  Golden 
and  DaAid  Fincher,  a  Jew  and  a  black,  challenged  the  racial  exclusion  policy 
of  the  club  in  view  of  a  lease  that  existed  between  the  city  and  the  club. 

The  District  Court  ruled  that  the  lease  lirought  the  club  within  the  ambit 
of  the  equal  protection  clause  of  the  Fourteenth  Amendment.  Consequently,  the 
club  was  enjoined  from  excluding  Jews  and  blacks. 

On  appeal  to  a  panel  of  the  Fifth  Circuit,  the  District  Court  was  affirmed. 

However,  with  Bell  participating  a  rehearing  en  banc  was  ordered  and  the 
appeal  presented  once  again.  Bell  again  participated,  voting  to  reverse  the 
District  Judge. 

His  membership  in  three  racially  exclusive  clubs,  revealed  since  his  designa- 
tion as  Attorney  General,  raises  a  question  of  the  propriety  of  sitting  and 
passing  on  this  matter. 

As  I  have  said,  under  the  rules,  judges  are  at  least  supposed  to- 
inform  the  parties  of  his  interest. 

In  the  questioning  about  whether  he  is  still  a  member  of  those 
clubs,  I  listened  very  carefully.  I  did  not  hear  the  judge  say  at  any 
point  that  he  is  not  now  a  member. 

I  understood  him  to  say  that  he  would  give  up  his  membership^ 
The  press,  however,  has  carried  many,  many  stories  which  say  that 
he  has  already  given  up  his  membership.  This  is  another  question 
about  whether,  when  responses  are  given  to  questions,  you  get  a  full 
answer  to  those  questions. 

Surely  that  could  be  cleared  up  by  asking  him  if  he  has  in  fact 
given  up  his  membership,  or  is  he  holding  it  in  abeyance  until  these 
proceedings  are  disposed  of. 

Senator  Kennedy.  I  would  like  some  of  my  colleagues  question  you,. 
Mr.  Mitchell.  I  want  to  thank  you  for  your  presence  here  and  the 
comments  you  have  given.  You  have  given  a  great  deal  of  food  for 
thought  here  in  your  testimony  and  your  additional  remarks. 

I  again  want  to  express  appreciation  for  your  presence  and  for  your 
testimony. 

Mr.  Mitchell.  Thank  you. 
Senator  Kennedy.  Senator  Mathias  ? 

Senator  ISIathias.  Mr.  Mitchell,  I  want  to  join  with  Senator  Ken- 
nedy in  welcoming  you  again  to  this  committee. 
You  have  alwa5^s  been  very  helpful  to  us. 

When  I  was  discussing  with  Judge  Bell  his  judicial  record,  I 
pointed  to  certain  decisions  in  which  he  had  participated.  I  said  at 
that  time,  and  I  think  it  is  a  fundamental  principle  that  we  ought 
to  be  mindful  of,  that  under  normal  circumstances  a  judge  ought  never 
to  be  questioned  about  opinions  that  he  has  rendered  in  court;  but,, 
when  he  changes  his  character  as  judge,  then  those  opinions  become 
evidential  in  determining  what  his  views  are  on  a  particular  subject. 
I  raised  certain  cases  with  him.  He  said,  and  I  think  it  was  a  fair 
observation:  Yes,  you  raise  questions  about  these  decisions;  but  you 
are  not  mentioning  the  hundreds  which  I  have  participated  in  dealing 
with  school  and  civil  rights  questions.  There  are  hundreds  of  them 
which  are  apparently  being  ignored  by  this  committee. 

I  assured  him  that  they  were  not  and  that  the  basis  of  his  record 
as  a  judge  was  certainly  one  of  the  reasons  that  he  was  here  at  all. 

But  I  think  it  does  raise  a  A^ery  serious  question  for  us.  We  have 
criticized  a  couple  of  cases.  The  Supreme  Court  has  reversed  him  on 
those  cases. 
What  about  all  the  school  cases  on  which  he  has  ruled  ? 
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Mr.  MiTCHFXL.  "Well,  I  would  say  the  freneral  counsel  is  here.  Her© 
is  our  authority  on  those  matters.  I  would  defer  to  him  to  answer  that 
question,  if  he  w^ould  permit  it,  Senator  Mathias. 

Mr.  JoxKs.  Senator,  I  tliink  the  bottom  line  to  the  analysis  of 
Judire  Bell's  decision,  particularly  in  the  school  area,  was  set  forth 
hy  the  minority  judges  in  the  Gisnero  case.  That  is  that  his  writings 
indicate 

Senator  Mathtas.  "Will  you  give  us  the  citation  to  that  case? 

Mr.  ^rrrciiEi.L.  I  will  irct  it  in  a  moment. 

Mr.  JoNFS.  His  opinions  suggest  a  minimizing  of  the  breath  of 
remedy  and  maintaining  to  the  greatest  possible  extent  the  prevailing 
oxistin<r  Hegr(>iratpd  ])attern. 

Tluit  seems  to  1)0  the  bottom  line.  That  is  his  invoking  of  a  series  of 
steps  in  betAveen  the  proof  of  violation  and  one's  entitlement  to  ulti- 
mate relief. 

.Mr.  ^riTCTiELL.  The  citation  is  4r)7  F.  2d  142.  The  date  is  1972. 

Senator  Mathias.  You  have  cited  me  one  case.  "We  are  dealing  with 
a  body  of  a  very  large  number  of  cases. 

Are  you  trying  to  characterize  ? 

Mr.  JoxES.  Yes.  "We  cited  Cisnero  because  we  think  in  the  context  of 
our  particular  concern  of  what  the  issues  are  today,  school  dcscgrega- 
ti(m,  particularly  in  the  urban  areas,  the  frustration  that  courts  and 
minorities  feel  with  respect  to  obtaining  relief,  it  is  awfully  important 
that  the  role  of  the  Government  be  one  that  will  allirmatively  move 
for  the  vindication  of  those  rights. 

Senator  Mathias.  In  these  cases  did  not  Judge  Bell  render  deci- 
sions, issue  orders,  write  opinions  which  supported  the  rulings  of  the 
Supreme  Court  in  this  area  ? 

Mr.  ^IiTciiELL.  May  I  just  say  this,  Senator  Mathias? 

"We  w^ould  not  have  brought  up  the  Cisnero  case;  indeed,  we  would 
not  have  cited  that  as  an  example  of  the  judge's  philosophy.  But  at  the 
press  conference  when  he  was  nominated,  it  was  he  who  said:  My 
views  are  set  forth  in  tliat  case.  It  has  Judge  Dyer's  name  on  it,  but  it 
Is  my  point  of  view  on  how  to  handle  these  desegration  cases. 

So  out  of  his  own  mouth  we  have  the  statement  that  this  is  his 
l)oint  of  view  on  how  these  should  be  hajidled.  If  he  has  some  modifica- 
tion  of  that  point  of  view,  we  ought  to  have  it.  But  it  seems  to  me  we 
have  no  obligation  to  try  to  exculpate  him  when  he  himself  has  said 
tiiat  this  repi'osents  his  total  point  of  view. 

Senator  Mathias.  Now.  he  apparently  tried  a  great  number  of 
school  cases  in  the  State  of  Mississippi. 

Have  you  looked  at  those  cases;  that  is,  as  a  body  of  law? 

Mr.  ]\riTrHELL.  I  had  better  let  Mr.  Jones  answer  that. 

^fr.  JoxES.  I  think  the  result  in  those  situations  is  what  leads  to  the 
common  conclusion  of  a  mixed  record.  There  again  you  find  the  im- 
position of  layers  of  proof  and  obstacles  which  often  must  be  over- 
come before  one  goes  from  violation  to  remedy. 

It  is  the  same  pattern. 

Senator  Mathias.  But  you  are  familiar,  that  is,  your  testimony  is 
that  you  are  familiar  with  those  cases  and  opinions  ? 

^Tr.  JoxEs.  Yes.  Vi^o  have  not  i-oad  all  of  his  opinion,  but  we  have 
looked  at  what  we  consider  to  Ix^  signiiicant  decisions  and  those  where 
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he  expresses  himself  at  some  lenorth  and  where  the  relief,  we  thought, 
was  not  as  adequate  and  not  as  prompt  as  the  case  seemed  to  indicate. 

Mr.  Mitchell.  We  would  be  glad  to  provide  a  memorandum  on 
that,  Senator  Mathias. 

Senator  Mathms.  I  think  it  might  be  helpful  if  you  would  do  that. 

Mr.  Mitchell.  I  must  say  that  we  are  happy  to  do  it,  but  I  must 
say  that,  in  my  memory  and"  in  my  experience,  this  is  the  problem  that 
blacks  face.  There  always  must  be  some  additional  evidence  presented 
to  show  that  they  are  giving  a  bona  fide  body  of  evidence  about  a 
problem  that  the  whole  world  knows  exists.  But  they  must  support 
their  position  with  chapter  and  verse. 

Knowing  you  as  I  do,  I  know  you  asked  that  in  all  fairness  and 
with  the  highest  purposes  in  mind.But  I  will  say  to  you  that  it  is  only 
because  I  have  rugged  and  indestructible  faith  in  our  Nation  that  I 
am  not  dismayed  by  that  land  of  obligation  we  have  to  meet. 

I  believe  you  have  to  fight  for  your  rights.  I  have  fought  for  them 
all  my  life."  I  will  continue  to  do  so.  But  if  we  want  to  reassure  the 
weak  and  if  we  want  to  give  those  who  have  been  denied  rights  and 
remedies  for  so  long  the  assurance  that  they  can  get  redress,  then  it 
would  seem  to  me  that  we  must  at  some  point  recognize  that  when 
there  is  convincing  evidence,  the  burden  of  proof  shifts  from  those 
who  are  making  the  case  to  those  who  are  trying  to  say  that  they  are 
not  guilty. 

Senator  Mathias.  I  hear  what  you  are  saying. 

I  do  make  that  request.  I  know  you  do  feel  that  it  is  a  sincere  re- 
quest, but  I  make  it  because  we  have  positive  testimony  now  before 
the  committee  as  to  this  body  of  caseload.  It  has  been  put  forward  as 
part  of  the  positive  record  in  which  Judge  Bell's  nomination  rests. 

We  will  attempt,  to  the  extent  that  we  can  ourselves  and  the  com- 
mittee staff,  to  look  at  these  cases.  But  I  think  they  now  become  a  part 
of  the  whole  record  on  which  we  have  to  make  a  judgment. 

That  is  the  reason  I  make  the  request  of  you,  not  to  add  any  special 
obligation  to  you,  but  to  have  you  share  with  the  rest  of  us  what  we  are 
going  to  have  to  plow  through  before  we  make  the  final  decision. 

Mr.  Mitchell.  We  are  happy  to  do  that. 

Senator  Kennedy.  That  will  be  placed  in  the  record  at  this  point. 

[The  material  referred  to  had  not  been  received  at  the  time  the 
hearing  was  printed.] 

Senator  Mathias.  Did  you  happen  to  hear  Judge  Bell's  comments 
and  his  testimony  on  the  question  of  access  to  courts? 

Mr.  Mitchell.  I  do  not  believe  that  I  did. 

Senator  Mathias.  Well,  I  was  going  to  ask  you  what  your  reaction 
was.  He  was  very  positive  in  his  statements  on  that. 

JSIr.  Mitchell.  I  would  say  that 

Senator  Mathias.  It  was  in  dialog  with  Senator  Kennedy.  Go 
ahead. 

Mr.  Mitchell,  I  did  not  hear  what  he  said ;  but  I  will  say  to  you 
that  there  seems  to  be  a  tendency  on  the  part  of  the  Federal  judiciary, 
starting  with  the  Supreme  Court  and  going  down  to  the  district  courts, 
to  try  to  discourage  people  from  bringing  in  legitimate  grievances.  It 
is  done  in  a  number  of  ways. 

It  is  done  by  making  the  trial  so  long  and  the  process  of  getting  to 
trial  so  cumbersome  that  many  times  those  who  are  in  need  of  a 
remedy  are  too  old  to  enjoy  it  after  their  case  is  won. 
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Then,  as  has  beoii  ovidenced  in  some  of  our  States,  I  am  sorry  to  say 
includinfr  our  own  State  of  Maryland,  an  attitude  on  the  part  of  the 
Federal  judges  which  seems  to  say:  AVhat  are  you  doing  in  court 
taking  up  our  time  with  these  kinds  of  cases  ?  ,  .    ,     <:        •       u 

They  ahno^t  net  as  if  vou  are  committing  some  kind  of  an  insult 
when  you  come  into  court.  If  we  are  to  preserve  the  judicial  system 
of  this  Nation,  people  ought  to  have  faith  in  it.  We  have  got  to  have 
easy  access  to  the  courts  for  those  who  have  just  grievances.  \\  e  have 
to  have  the  facilities  for  adequate  defense  by  competent  lawyers. 

We  have  to  have  judges  who  will  act  like  judges  and  not  like  per- 
sons issuing  press  releases  for  the  newspapers  to  show  how  terrible  it 
is  for  those  who  are  trying  to  get  their  civil  rights  vindicated. 

I  did  not  hear  Judge  Bell's  response  to  an  inquiry  if  it  dealt  with 
that  matter.  But  I  would  say  that  if  he  feels  that  we  must  take  care 
of  that  kind  of  a  problem,  then  I  would  say  that  that  would  be  the 
one  bright  light  in  the  whole  body  of  words  that  came  before  this 
committee. 

Senator  Mathias.  I  think  maybe  we  have  found  some  ground  of 
common  agreement  with  Judge  Bell,  Senator  Kennedy,  yourself,  and 
myself.  I  never  overlook  an  opportunity  for  passage  of  a  bill.  I  want 
you  to  look  at  S.  35.  This  is  the  Civil  Rights  Improvement  Act. 

It  deals  with  this  question  of  improving  the  ability  of  people  to 
get  to  the  courts.  It  deals  with  the  recalcitrance  of  the  courts  in  recent 
years  to  address  themselves  to  these  problems.  It  deals  with  the  ex- 
haustion of  remedy. 

I  think  it  will  reverse  the  trend  that  you  have  perceived  and  I  have 
perceived  and  apparently  Senator  Kennedy  has  perceived  in  the 
courts  to  make  it  more  difficult  for  people  to  get  to  the  courts. 

That  is  by  way  of  an  aside. 

^Ir.  Mitchell.  I  have  no  intention  of  embarrassing  you  or  Senator 
Kennedy  or  Senator  Bayh.  But  let  me  say  something  laudatory  about 
you. 

It  seems  to  me  that  in  the  context  of  the  argument  that  a  man  is  the 
victim  of  his  environment  and  the  emotions  of  the  times  require  cer- 
tain unworthy  conduct,  you  three  are  living  examples  to  the  contrary. 

Senator  Bayh  took  positions  in  Indiana  w^ith  regard  to  the  Carswell 
and  Haynsworth  nominations.  It  was  not  possible  for  him  to  gain 
great  popularity  standing  for  the  full  vindication  of  the  rights  under 
the  14th  amendment  in  school  cases.  But  you  took  that  position  against 
calumny  and  other  kinds  of  insults. 

You  appealed  to  the  people  of  the  State  of  Indiana.  They  returned 
you  to  the  U.S.  Senate. 

Senator  Kennedy,  you  know  all  too  well  that  in  the  controversy 
involving  the  Boston  school  case,  there  were  times  when  many  of  us 
felt  that  your  personal  safety  was  in  jeopardy.  I  am  mindful  of  the 
time  when  you  had  great  difficulty  just  getting  to  your  car  because 
somebody  had  let  the  air  out  of  tlie  tires.  From  my  iindcrstanding, 
they  hacl  surrounded  it  so  tliat  you  were  in  real  physical  danger. 

You  stuck  by  your  position.  The  people  of  Massachusetts  have  sent 
you  back  to  the  Senate. 

We  in  our  family,  some  of  whom  are  Democrats — I  happen  to  be  a 
]iolitical  independent  myself — we  love  Senator  Mathias  because  our 
knowledge  of  his  courage  goes  back  to  the  time  when  he  was  a  city 
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official  in  his  hometown.  There  was  a  theater  there  which  was  owned  by 
the  town  but  which  had  a  segregated  racial  policy. 

My  good  wife,  who  is  a  lawyer  and  was  a  lawyer  at  that  time  and  the 
attorney  in  that  case,  first  told  me  about  his  statesmanship  when  he, 
as  the  legal  adviser  for  the  community,  said :  We  have  no  right  to  keep 
these  people  out  because  it  is  a  violation  of  the  14th  amendment. 

Accordingly  we  won  without  the  long  and  costly  litigation.  Ever 
«ince  he  has  been  in  the  Congress,  in  the  House  of  Representatives,  in 
the  Senate,  he  has  been  in  the  middle  of  the  great  controversies  that 
Ave  have  had ;  lie  has  always  stood  up  for  what  was  right. 

In  his  last  campaign  for  the  Senate  there  was  an  opponent  who  tried 
to  raise  the  bussing  issue.  That  opponent  went  on  television.  I  will 
never  forget  it.  He  said  that  if  that  opponent  had  been  in  the  Senate 
of  tlie  United  States,  the  opponent  would  not  have  voted  as  Senator 
Mathias  voted  on  an  issue  which  he  voted  for. 

But  in  spite  of  that,  he  won  the  election. 

I  am  happy  to  say  that  my  oldest  son,  who  is  a  member  of  the  Mary- 
land Senate,'and  my  grandson,  who  is  possibly  a  future  Governor  of 
the  State  of  Maryland,  went  out  on  the  streets.  They  are  Democrats, 
but  they  went  out  on  the  streets  and  campaigned  for  Senator  Mathias, 
a  Republican. 

I  will  always  cherish  all  of  you  in  my  heart  for  your  courage,  your 
statesmanship,  and  the  example  that  you  set  for  the  country.  I  only 
hope  that  others  will  follow. 

Senator  Kennedy.  We  have  a  15-minute  rule  here  but  unless  there 
is  objection  we  will  not  count  those  last  4  or  5  minutes  on  Senator 
Mathias'  time.  [Laughter.] 

Senator  Bath.  You  may  count  it  on  my  time. 

Senator  jNIathias.  After  that,  I  will  stop. 

Senator  Kennedy.  Senator  Bayh? 

Senator  Bayh.  Mr.  Mitchell,  I  thank  you  for  that  thoughtful  eulogy. 

I  look  to  you  as  a  colleague  in  the  legislative  art  of  trying  to  make 
our  Grovernment  function  to  serve  people  as  well  as  looking  to  you  as 
a  friend.  I  do  not  know  any  one  person  that  it  has  been  my  good  for- 
tune to  work  with  who  has  done  more  than  you  have,  sir,  to  sharpen 
up  my  sensitivity  to  some  of  the  common  concerns  we  have. 

I  refer  to  all  of  our  citizens  regardless  of  where  their  ancestors  came 
from,  what  their  bank  account  might  be,  what  their  sex  might  be, 
where  they  go  to  church ;  they  should  be  treated  equally. 

I  see  this  sensitivity  sort  of  as  a  growing  thing.  Perhaps  all  of  us, 
as  we  have  new  experiences  that  we  have  not  had  before,  will  become 
more  sensitive  to  the  plight  and  concern  of  others  who  have  lived  with 
these  experiences. 

Your  opposition  to  Judge  Bell  troubles  me  because  T  know  the  depth 
of  your  concern  and  your  sincerity.  I  Imow  that  when  people  like 
yourself  and  organizations  such  as  that  which  you  so  ably  represent, 
the  NAACP,  do  battle — even  against  the  windmills,  on  occasion  to 
windstops — it  is  because  of  that  willinffness  to  fight  seemingly  un- 
beatable foes  and  T  consider  it  matter  of  some  pride  to  be  a  life  mem- 
her  of  the  NAACP  and  in  my  OAvn  small  way  to  lend  sanction  and 
sustenance  to  those  continued  battles. 

T  think  I  know  you  well  enough  to  ask  you  some  of  the  same  kind 
of  questions  that  you  would  ask  me  and  have  asked  me. 
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I  think  it  is  important  that  we  not  convey  to  the  country-  the  desire 
to  rusli  something  throuoh  in  an  effort  to  try  to  keep  sometliing  from 
being  brought  to  light.  I  am  a  bit  concerned  that  yon  feel  that  is  what 
we  are  doing.  I  am  not  sure  you  used  the  term  "railroad."  You  may 
have. 

I  wonder  if  that  is  really  fair?  Are  you  familiar  with  the  precedents 
over  the  time  when  we  have  had  periods  of  transition  where  we  have 
had  new  Presidents  and  new  Attorneys  General?  My  memory  and 
personal  experience  goes  back  only  to  1960  and  1961. 

What  procedure  was  used  in  those  periods  of  transition,  as  far  as 
getting  the  nominees  prepared  to  do  duty? 

Ml'.  ]\riTciiELL.  As  far  as  I  can  recall— and  my  remoiy  would  go 
l)ack  to  Francis  Biddle  as  Attorney  General  under  President  Franklin 
Roosevelt — the  procedure  that  you  now  use  has  been  used  before. 

T  took  the  trouble  of  trying'to  find  out  whether  it  was  sanctioned 
by  the  Constitution,  and  I 'was  advised  that,  under  tlie  theory  that  the 
Senate  is  a  continuing  body — a  theory  with  which  I  do  not  agree — 
that  this  committee  has  the  power  to  conduct  its  administrative  duties 
and  its  administrative  duties  permit  it  to  receive  these  nominations. 
This  is  so  even  though  the  source  from  which  they  come  is  not  identi- 
fied and  not  ascertainable. 

But  after  the  hearings  are  completed,  the  matter  then  would  go  to 
the  Senate  if  when  the  President  takes  oflire  he  sends  it  in  the  proper 
form.  Then,  as  I  imderstand  it,  it  has  been  contended  and  indeed 
possibly  would  be  done  this  time,  that  with  the  nomination  officially 
before  the  Senate,  as  the  Constitution  would  require,  the  Senate  would 
then  have  a  vote.  But  the  vote  would  be  based  on  the  record  which 
had  been  compiled  under  the  administrative  procedure. 

Tt  seems  to  me  that  the  serious  constitutional  question  arises  on 
whether  the  opportunitv  for  the  Senate  to  advise  and  consent  on  a 
nomination  has  been  adequately  met  when  a  committee  wliich  has, 
as  is  the  case  here,  members  on  a  kind  of  probationrry  basis.  T  believe 
it  was  Senator  TTeinz  who  said  that  it  was  by  "the  luck  of  the  draw'^ 
thf>t  they  got  assigned  to  the  committee. 

T  wonder  whoth'-'r  the  Senate  really  has  an  adequate  opportunity 
to  advi?e  and  consent  in  a  situntion  where,  as  here,  serious  questions 
hfive  been  rnised  about  whether  the  n.ominee  has  attempted  or  been 
a  party  to  efforts  to  deprive  people  of  their  constitutional  rights. 

T  did  not  u^o  the  word  "railroad,"  because  that  would  not  adequately 
describe  the  situation. 

This  hearing,  in  mv  judgment,  is  moving  on  jet  speed  and  entirely 
too  fast  because  of  the  seriousness  of  the  situation.  Tt  does  seem  to 
me  thnt  it  ourrht  not  to  continue  and  that  it  ought  to  be  postponed 
and  hold  when  the  President  of  the  T"''nited  States,  after  being  duly 
iricfnllpd  in  office,  sends  the  nomination  over  in  an  orderly  way.  nnd 
the  Sennte  nnder  its  rules  refers  it  to  the  jurisdiction  of  this  committor. 

Senntor  Bavtt.  T^et  me  say  thnt  it  is  important.  Fxorvone  i^  entitled 
to  their  own  opinion.  T.  ns  a  matter  of  prrotiee.  waited  to  mnke  a  fi"nT 
doteriiiiimtion  on  all  nominee?  until  fiftor  tho  henriTiirs  are  oA'er  so  that 
all  tho  ovidence  can  bo  lio.T-d.  T  think  it  is  important  for  n?  to  under- 
stnnd  thnt  wo  cnn  have  difforiuT  opinions  on  whnt  tho  results  or  pro- 
oodiiro  thouhl  be  to  be  followed  without  cfoino-  to  the  motivation 
involved. 
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I  asked  the  question  just  to  point  out  that,  although  you  make  a 
very  good  case  that  this  should  be  put  over,  as  one  who  has  fought 
sitting  here  in  that  chairman's  chair  or  next  to  it  at  9  o'clock  at  night 
for  you  to  have  the  opportunity  to  be  heard  before  other  hearings  that 
have  been  held,  what  we  are  doing  now  is  the  same  procedure  that  has 
been  fo] lowed  in  similar  circumstances  since  you  can  remember,  and 
your  memory  is  better  than  mine. 

So  perhaps  you  might  conclude  that  it  is  not  good  precedent  to 
follow  now,  but  it  is  not  something  new  and  novel  as  far  as  this  com- 
mittee is  concerned. 

Mr.  IMiTCHELL.  It  is  not  new,  but  we  have  never  had,  to  my  knowl- 
edge, a  record  so  clear  on  attempts  to  abrogate  constitutional  rights 
on  the  part  of  the  nominee.  Indeed,  so  far  as  I  can  recall,  these  nom- 
inees who  were  processed  by  this  method  were  not  in  any  way  contro- 
versial. There  might  have  been  questions  about  their  point  of  view 
on  something,  but  so  far  as  I  know  there  was  never  any  substantive 
charge  brought  that  the  Attorneys  General  of  the  United  States,  again 
starting  with  Francis  Biddle  and  running  up  to  John  Mitchell  and 
Kleindienst,  so  far  as  I  know,  it  was  never  a  question  about  whether 
they  had  engaged  in  the  process  by  which  people  were  denied  their 
constitutional  rights. 

There  was  a  lot  of  disagreement  about  their  views  on  various 
subjects. 

Senator  Bath.  Let  me  suggest  that  the  two  examples  that  you 
mentioned  hardly  give  us  cause  to  believe  that  we  are  going  to  guar- 
antee the  results  of  a  good  Attorney  General  just  by  changing  the 
procedure. 

I  do  not  want  to  pursue  this  at  length.  From  my  own  standpoint, 
I  feel  that  the  precedent  is  not  out  of  line.  I  do  feel  we  have  a  responsi- 
bility because  of  the  questions  that  have  been  raised  and  that  we  each 
should  pursue  it  until  we  have  answered  that  in  our  own  minds. 

I  am  laboring  under  no  false  delusions.  I  do  not  suppose  there  is 
any  way — you  were  very  complimentary.  I  appreciate  that.  I  would 
like  someday  to  be  able  to  deserve  it.  I  remember  some  conversations 
you  and  I  had  in  my  office  on  the  Carswell  matter  that  showed  that  I 
was  not  fully  sensitive  to  how  people  would  perceive  this.  I  think 
maybe  I  have  come  a  "fer  piece,"  as  we  would  say  in  southern  Indiana, 
since  then.  I  still  think  that  I  have  a  ways  to  go. 

I  do  not  think  there  is  any  way  that  a  person  v/ho  is  born  and  reared 
in  a  farm  community  where  there  is  not  a  black  person  in  the  town- 
ship that  is  white  middle  class  can  ever  be  fully  cognizant  of  all  the 
problems  of  some  of  the  people  whose  battle  he  has  tried  to  fight. 

So  I  hope  you  would  forgive  m.e  if  the  time  would  come  when  I 
might  come  to  a  different  conclusion.  I  am  using  a  different  set  of  sensi- 
tivity, try  as  I  will.  I  am  going  to  try  to  do  what  I  think  is  right. 

It  seems  to  me  that  you  propound  perha]:)s  an  accurate — I  do  not 
know,  I  have  no  way  of  judging  this,  but  certainly  it  is  an  interesting 
political  philosophy  at  the  beginning  of  your  testimony  when  you 
pointed  out  the  tremendous  black  support  for  Governor  Carter.  There 
is  no  question  that  without  that  he  would  not  have  been  President. 
Maybe  you  are  right,  if  this  nomination  had  been  sent  up,  then  he 
might  not  be  there.  I  do  not  know. 
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I  do  not  know  liow  any  of  us  can  reasonably  judge  that;  perhaps 
you  can. 

It  seems  to  me  the  question  we  have  to  ask  ourselves  is  not  how  this 
nomination  would  iiave  aliected  the  outcome  of  the  election.  The  one 
(juestion  we  have  got  to  ask  is  whether  Judge  Griflin  Bell  is  going  to 
be  a  good  Attorney  General  or  not. 

We  can  look  to  past  hislorv,  I  think,  as  one  of  the  tools  to  use.  ]3ut 
even  then,  let  me  say  this,  I  am  concerned  about  some  of  the  things  in 
Judge  Bell's  past  record.  I  expresed  those  concerns  to  him. 

The  question  is  not  whether  if  you  were  Governor  of  Georgia  you 
Avould  have  appointed  him  as  your  chief  assistant  or  whatever  the 
ofiieial  capacity  was.  It  is  really  not  whether  if  you  were  Presidejit 
of  the  United  States  or  a  Senator  from  Georgia  you  would  have  seen 
tliat  he  was  a  judge. 

It  seems  to  me  the  question  we  have  to  ask  riglit  now  is  whether 
he,  as  Attorney  General  of  the  United  States,  w^ould  do  the  kinds  of 
things  to  protect  civil  rights  of  the  citizens  of  this  country  that  you 
and  I  are  concerned  about. 

I  have  talked  to  a  lot  of  people  down  there  in  Georgia  that  I  resf)ect. 
They  are  people  by  the  name  of  Kalen  and  Morgan  and  others  who 
have  stood  up. 

All  of  those  ppo])le  I  have  talked  to  say  that  they  thought  Judge 
J^.oll  had  a  sensitivit}-  which  convinced  them  tliat  he  would  be  a  good 
Attorney  General. 

Yon  mentioned  that  he  had  evaded  important  questions.  What  ques- 
tions do  you  mean?  I  want  to  go  back  over  this  record.  What  questions 
did  he  evade? 

Mr.  IVIiTcirELL.  Well 

Senator  Bayh.  He  may  not  have  answered  in  the  way  you  or  I  would 
like  it,  but  what  questions? 

Mr.  ^Mttcitell.  It  seems  to  me  to  be  implicit  in  every  one  of  his 
answers  about  his  role  ns  the  chief  of  staff,  it  was  kind  of  an  evasive, 
offhand  description  which  made  it  look  like  it  was  something  of  no 
im])ortance. 

And  yet  liere  we  have  the  record  of  all  tho9o  thinirs  which  are  at- 
<  vibuted  to  his  legal  genius.  His  memory  failed  him  on  so  many  occa- 
sions when  questions  were  asked.  It  seeins  to  that  in  one's  life,  if  you 
are  engaged  in  something  which  is  as  important  as  he  said  it  was  in 
those  troubled  times,  that  it  would  indelibly  brand  it  on  one's  memory. 
You  would  not  forget  it. 

Then,  as  I  said,  there  is  the  simple  question  as  to  whether  he  is  or 
is  not  now  a  member  of  the  clubs  which  exclude  people 

Senator  Bath.  I  think  it  is  very  clear  what  he  said.  He  said  he 
would  resign. 

Mr.  MiTCiTEix.  The  paper  said  he  has. 

Sonator  Bayii.  As  I  recall  what  he  said,  he  said  he  would  resign. 

Mr.  MiTCHKLL.  I  know;  and  in  my  judgment  that  is  not  a  responsive 
answer.  It  seems  to  me  that  the  newspapers  are  being  told  that  he  re- 
signed, and  they  are  spreading  it  all  over  the  Nation  as  evidence  of 
his  hitting  the  sawdust  trail  and  coming  to  the  altar  to  seek  beinfl: 
shriven  of  his  past  conduct. 
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Surely  by  now  I  think  he  ought  to  be  able  to  say :  I  am  not  now  a 
member. 

Senator  Bath.  I  do  not  know  what  the  papers  say.  Most  of  the  time 
they  are  close  to  the  mark.  Sometimes  they  miss  the  mark. 

What  they  said,  I  do  not  know ;  but  I  know  what  he  said  when  he 
was  here  this  afternoon.  He  said  he  would  resign. 

]Mr.  Mitchell.  That  is  correct. 

But  this  is  what  gives  me  a  problem,  the  way  the  nomination  is 
being  handled.  I  preface  what  I  am  about  to  say  about  my  regard  for 
you  as  a  person. 

I  was  given  a  key  to  the  city  of  Indianapolis  by  the  then  mayor, 
who  is  now  the  junior  Senator  from  the  State  of  Indiana. 

Senator  Bath.  Does  it  fit  ? 

[Laughter.] 

Mr.  Mitchell.  It  did  fit  the  circumstances. 

I  saw  that  when  you  were  up  here  defending  the  issue  of  the  right 
of  children  to  be  transported  to  schools  in  a  proper  case,  that  gentle- 
man and  others  organized  a  great  campaign  against  you  on  that  basis. 

I  promptly  sent  the  key  to  the  city  of  Indianapolis  back  with  the 
letter  saying  that  I  did  not  know  what  it  was  supposed  to  open.  But 
whatever  it  was,  I  did  not  want  to  use  it  because  of  the  attack  he  had 
made  on  you,  which  I  thought  was  unfair.  That  shows  my  regard  for 

But,  as  I  listen  to  your  questioning  of  the  nominee,  it  seemed  to  me 
that  your  questioning,  particularly  when  you  brought  up  his  role  in 
juvenile  cases  and  things  of  that  sort,  had  the  diversionary  effect  of 
taking  away  from  the  focus  from  the  serious  question  that  we  have 
raised  and  raising  him  to  a  level  close  canonization  about  his  role  with 
respect  to  juveniles. 

Senator  Bath.  Excuse  me  for  interrupting,  Mr.  Mitchell,  but  that 
was  in  my  third  round  of  questioning. 

The  first  two  rounds,  most  of  it  had  been  directed  at  Carswell ;  and 
I  am  sure  Judge  Bell  was  not  very  comfortable.  I  was  not  comfortable 
asking  him.  He  could  not  just  say  he  was  totally  disavowed  from  Cars- 
well.  I  expressed  concern.  I  understand  why  he  could  not.  I  would 
have  been  much  more  comfortable  if  he  had. 

Frankly,  I  think  maybe  you  have  to  respect  a  man  who  is  saying 
that  here  is  a  friend  and  a  classmate  who  now  is  down  and  out  under 
very  difficult  circumstances  and  I  am  not  going  to  repudiate  him. 

I  would  have  come  to  a  different  conclusion  if  I  had  been  sitting 
there.  But  you  cannot  say  now,  my  friend  Clarence,  that  we  did  not 
shoot  some  pretty  good  shots  at  him  before  we  got  around  to  juvenile 
delinquenc3^  It  happens  to  be  one  of  the  responsibilities  I  have  as 
chairman  of  the  subcommittee  that  has  seen  a  very  important  set  of 
liuman  programs  atrophy  because  of  inaction  on  the  part  of  this  ad- 
ministration. 

You  give  us  an  Attorney  General  who  is  sensitive  to  that,  who  will 
put  human  resources  out  in  those  communities  to  help  the  kind  of  peo- 
ple you  and  I  want  to  protect  the  constitutional  rights  of.  I  think  we 
can  put  him  on  the  straight  and  narrow  and  keep  them  out  of  the 
prisons.  That  is  pretty  important  to  me.  If  I  think  it  is  more  im- 
portant than  you  do,  you  forgive  me ;  but  I  think  it  is  important.  Tliat 
is  why  I  asked  that  question. 
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Mr.  MiTCHFXL.  I  am  not  questioning  tlie  importance  of  it.  I  am  ques- 
tioning; the  context  in  which  it  arose. 

In  my  life  here  in  Wasliinnton.  wliich  has  l)een  enrichinir  in  many 
v.ays,  I  have  seen  the  rise  and  fall  of  the  civil  rights  responsibilities 
of  the  Democratic  Party.  It  seems  to  me  the  Democratic  Party  was 
especially  aware  of  its  civil  rights  responsibilities  when  the  Nixon 
and  Ford  administrations  were  in  power. 

It  seems  to  me  that  if  this  kind  of  nomination  had  been  made  by 
either  ^Ir.  Xixon  or  Mr.  Ford  there  would  have  been  almost  unan- 
imous and  immediate  Democratic  opposition  to  it.  Now  I  get  the  un- 
luipi)y  feeling  that,  while  we  are  holding  these  hearings,  there  is  a 
kind  of  a  coalescence  of  the  Democrats.  Because  of  the  coalescence, 
they  may  be  willing  to  be  charitable  in  their  assessment  of  this  ter- 
rible background  of  the  nominee. 

Senator  Rayii.  Let  me  suggest  that,  although  I  have  said  that  there 
are  things  that  Judge  Bell  has  done  or  been  associated  with  in  the  past 
v.hich  I  wish  were  not  there,  I  am  not  prepared  to  judge  him  quite 
as  harshly  as  you  are. 

AVhen  you  look  at  the  Calhoun  decision  which  happened  back  in 
IKoD,  you  say  in  light  of  today  that  it  is  almost  comical.  1  do  not  see 
how  we  can  judge  this  man  or  those  cases  in  light  of  today,  because  our 
hindsight  is  so  much  better.  We  have  to  judge  it  in  light  of  the  cir- 
cumstances at  the  time. 

The  circumstances  of  this  time  do  not  see  a  Ford  or  a  Nixon  in  the 
"White  House.  They  see  a  fellow  named  Carter  in  the  AVhite  House. 

He  made  a  number  of  significant  commitments  to  the  black  people 
of  this  country.  I  hap]ien  to  believe  he  meant  them.  I  think  they  be- 
lie\e  he  meant  them.  I  think  he  still  means  them. 

It  is  inconceivable  to  me  that  a  man  who  I  believe  is  committed  to 
seeing  that  equal  opportunity  is  available  in  increasing  amounts  until 
ultimately  we  wipe  away  all  those  vestiges  of  second-class  citizenship, 
how  a  man  can  sit  in  that  oval  office  and  appoint  and  work  with  an 
Attorney  General  who  is  not  operating  under  his  direction  to  accom- 
plish those  goals.  This  is  despite  imperfections  in  the  past  as  a  result 
of  however  you  might  want  to  describe  the  circumstances. 

It  seems  to  me  this  is  one  of  the  major  differences.  We  have  a  Presi- 
dent who  is  committed  to  justice  for  all  of  our  citizens  and  equality 
for  all  of  our  citizens  and  who  believes  Griffin  Bell  has  what  it  takes 
to  do  the  job.  Judge  Bell  himself  has  made  those  conmiitments  now. 

You  ai'e  now  easy  with  him  because  of  the  past.  I  can  understand 
that,  but  I  think  we  have  a  little  different  circumstances. 

Excuse  me ;  I  interrupted. 

Mr.  ]Vrri<iTi'j.L.  Let  me  say  this.  I  say  it  slowly  with  every  intention 
of  Jiot  olfending  you  or  .Tudtre  Bell 

Senator  Bavtt.  Mr.  Mitcliell,  you  will  not  offend  me.  Lay  it  on  me. 

Mr.  ^fiTfTiELL.  Or  the  sensitivities  of  the  people  in  this  room. 

If  we  h;nl  a  situntion  where  a  nominee  who  was  going  to  be  the 
Attorney  General  of  the  T'nited  States  had  been  in\olved  in  a  cir- 
cumstance where  some  people  had  gotten  together  10  or  20  years  ajro 
and  carried  off  a  successful  embezzlement  of  funds  in  a  banlc,  or  if  we 
had  a  situation  where  a  nominee  had,  at  one  point  or  anotliei-,  been 
involved  in  some  kind  of  proposition  which  viohited  tlu-  antitrust  laws 
of  this  country,  then  it  is  difficult  for  mc  to  believe  that  the  lapse  of 
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time  and  the  declaration  of  a  change  in  his  status  would  satisfy  the 
members  of  this  committee. 

The  difference  between  you  and  me  is  that  I  think  that,  whatever 
may  have  been  Judge  Bell's  role  in  this  situation,  it  was  the  stealing 
of  the  precious  constitutional  rights  of  thousands  of  black  children. 
It  was  carried  out  in  an  atmosphere  which  had  the  collateral  effect  of 
causing  people  to  lose  their  homes  and  even  causing  people  to  be  killed. 

I  cannot  see  how  the  lapse  of  time  cures  the  terrible  nature  of  those 
events.  What  I  do  concede  is  that  the  people  of  this  country  ought  to 
know  the  full  story  of  those  events  and  the  extent  to  which  Judge 
Bell  himself  was  involved  in  the  planning,  the  execution,  and  the 
furthering  of  the  schemes  that  brought  this  about. 

I  do  not  think  we  have  that  yet,  I  believe  we  could  get  it  if  we  had 
a  longer  hearing  and  if  we  had  more  witnesses.  That  is  the  reason 
why  I  feel  that,  in  spite  of  our  friendship  and  so  far  as  I  am  con- 
cerned my  high  affection  for  you,  there  is  a  deep  gulf  between  us. 

I  am  convinced  that  you  could  see  immediately  the  problem  if  this 
case  involved,  as  I  have  said,  the  wrongdoing  involving  material 
things.  But  every  time  you  say  that  this  is  something  that  happened 
a  long  time  ago,  it  convinces  me  that  your  assessment  of  this  set  of 
circum.stances  is  different  from  mine. 

I  have  been  the  victim.  I  know  the  victims,  I  know  what  it  is  to  be- 
in  jail  at  midnight  because  you  go  through  the  front  door  of  a  rail- 
road station.  I  know  what  it  is  to  be  with  your  friends  one  week  and 
find  out  the  next  week  that  they  have  been  shot  down. 

I  know  what  it  is  to  be  on  a  street  with  John  Doar  and  some  of  my 
colleagues  when  John  Doar  was  holding  back  the  white  people,  and 
we  were  trying  to  hold  back  the  black  people  to  keep  from  killing- 
each  other  and  maybe  us  in  the  process. 

So  to  me  these  things  have  a  deep  and  scarring  memory.  I  cannot 
find  it  in  my  heart  to  excuse  them  because  times  have  changed  and 
years  have  passed.  We  are  now  asked  to  accept  a  simple  declaration 
as  evidence  that  the  party  involved  has  changed. 

Senator  Batk.  I  think  my  time  has  expired.  Let  me  conclude  with 
one  last  thought  and  then  yield  to  my  next  colleague. 

I  said  earlier  that  I  did  not  think  there  was  any  way  that  I  could 
be  as  sensitive  to  some  of  the  things  that  you  are  sensitive  to.  I  have 
gone  to  Jackson  State  almost  while  the  smoke  was  in  the  air  and  seen 
the  bullet  holes.  I  stood  on  a  wagon  bed  in  Green  County  in  the  hot 
sun  and  seen  that  school  board  sworn  in. 

I  have  done  the  kinds  of  things  that  have  tried  to  sensitize  me  tO' 
this  kind  of  thing.  But  there  is  no  way ;  I  have  not  walked  in  your 
moccasins,  as  the  old  story  goes. 

I  think  if  we  have  a  difference  it  is  not  that  we  differ  in  perceiving 
the  theft  or  alleged  theft  of  human  rights  any  differently  than  the 
theft  of  precious  jewels.  It  seems  to  me  that  there  is  no  value  you  can 
put  on  human  opportunities.  I  think  you  feel  the  same  way. 

I  think  we  might  not  put  the  same  interpretation  on  some  of  the 
acts.  Indeed  there  are  some  people  of  your  race  that  have  known  Judge 
Bell  perhaps  a  lot  longer  than  any  of  us  who  do  not  put  the  same 
value  on  those  acts  as  you  do. 

I  appreciate  your  candor. 

Mr.  Mitchell.  Let  me  tell  you  one  more  story. 
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There  was  a  gentleman  named  Pickens  who  was  in  our  organization 
who  was  a  great  one  for  telling  stories  that  illustrated  a  point. 

I  do  not  know  whether  it  is  true  or  not,  but  he  said  that  when 
elephants  are  captured  they  are  put  between  two  stout  trees  and 
chained.  They  pitch  and  they  rear  and  pull.  They  cannot  get  free 
because  they  are  chained  to  these  trees. 

After  they  have  exhausted  themselves,  those  who  are  training  them 
can  then  put  the  same  kind  of  chain  around  their  ankle  and  put  a  little 
stake  in  the  ground.  The  elephant  does  not  move  because  he  has  been 
chained  in  his  mind. 

I  would  say,  because  I  know  many  of  these  people  who  will  come 
here  to  speak  for  Judge  Bell,  that  they  are  chained  in  their  minds. 
I  think  they  act  for  perfectly  logical  reasons.  I  believe  they  come  here 
in  good  faith,  but  they  have  been  for  so  long  under  a  system  where 
second-class  citizenship  is  a  way  of  life  that  in  their  minds  they  believe 
that  is  right. 

So  when  the  proposition  is  made  to  them,  as  it  was  made  in  Atlanta, 
that  they  can  continue  to  have  segregation  in  the  public  schools  Avith 
a  little  bit  of  integration  and  that  thev  will  share  in  the  jol)s  of  the 
iuhuinistration  hierarchy,  which  was  tlie  proposition  growing  out  of 
Judge  Bell's  suggestions  then  I  think  they  thought  they  were  getting 
something  real  fine. 

I  sympathize  with  them.  I  have  pity  for  them.  I  do  not  attempt  to 
contest  their  right  to  be  here,  but  I  would  say  that  I  hope,  as  you 
listen  to  them,  that  you  are  not  hearing  the  words  of  persons  who  look 
at  the  guarantees  of  the  Constitution  and  the  color-blindness  of  the 
Constitution  as  you  and  I  look  at  it. 

Senator  Bayh.  T;et  me  just  say  again  that  I  appreciate  your  candor 
and  your  forthrightness.  I  am  troubled  by  that  aspect.  There  is  no 
way,  I  guess,  that  we  could  determine  what  shapes  other  people's 
thought  processes. 

You  may  be  right,  but  I  must  say  that  we  embark  on  a  rather 
dangerous  path  if  we  began  to  be  able  to  believe  that  we  can  determine 
the  wisdom  and  the  accuracy  of  other  people's  thought  processes  by 
some  criteria  we  apply  ourselves.  It  is  particularly  so  when  this 
applies  to  certain  members  of  the  white  comTuunity  in  Atlanta,  a 
couple  who  I  know  have  gone  to  jail  for  doing  some  of  the  same  kinds 
of  things  that  you  were  doing  a  lot  before  I  was  seiisiti/ed  to  it. 

Mr.  MiTCiiKLL.  Let  me  just  say,  Senator  Bayh,  that  my  counsel  has 
reminded  me  that  every  one  of  tliese  great  elTorts  that  we  have  made 
have  produced  those  who  were  fearful  and  cautious  and  who  have  said 
we  should  not  do  it. 

"When  we  were  trying  to  equalize  the  salaries  of  teachers  years  arro, 
there  were  teachers  who  said  we  s'lould  not  do  it  because  they  would 
get  fired.  Some  of  them  were  down  in  the  State  of  Georgia  in  the  city 
of  Atlanta. 

When  we  embarked  on  a  i)rogram  of  ti-ying  to  achieve  a  declaration 
that  separate-but-equal  was  not  a  constitutionally  sanctioned  remedy, 
there  were  those  who  said  :  If  you  take  that  case  to  the  Supreme  Court, 
you  will  set  the  clock  back  to  Plcssey  v.  Ferguson.  But  we  took  it  and 
we  won. 

So  we  expect  that  always  there  will  be  the  cautious  and  perhaps 
the  restrained  who  will  say  that  what  we  do  is  not  right  and  tliat 
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we  are  not  bein^  fair  and  that  we  are  imjiistly  judging  those  against 
whom  we  speak.  But  that  is  the  price  of  leadership. 

I  am  sure  all  of  us  have  paid  it  in  the  past,  and  we  will  continue 
to  pay  it  in  the  future.  I  am  not  at  all  dismayed  if  1,000  or  10,000  or 
1  million  differ  with  what  the  record  shows  as  to  the  accuracy  with 
which  we  say  what  the  Constitution  requires. 

Our  position  is  based  on  the  solid  rock  of  faith  in  the  plain-spoken 
words  of  the  Constitution.  There  are  no  combinations  of  hosts,  winds, 
no  bad  gales,  no  storms  that  could  make  us  doubt  that  this  is  right. 

Senator  Bayh.  I  will  stop  trying  to  have  the  last  word.  Thank  you. 

Senator  Kenxedy  [acting  chairman].  Senator  Cliafee? 

Senator  Chafee.  Mr.  Mitchell,  that  was  certainly  an  eloquent 
presentation.  You  gave  us  all  cause  for  a  lot  of  thought  here. 

I  am  going  to  read  the  decision  you  referred  to,  the  Gmiero  deci- 
sion, and  also  look  into  that  Biscayne  Yacht  Club  case  that  you 
mentioned. 

The  things  that  bothers  me  is  the  same  point  that  has  been  raised 
before.  I  do  not  suppose  that  there  is  much  more  that  can  be  said 
about  it.  That  is  that  those  who  were  on  the  scene  who  I  understand 
are  going  to  testify,  Mr.  King  and  others,  apparently  are  going  to 
testify  that  they  thought  Judge  Bell  did  a  fair  job  under  the 
circumstances. 

As  I  understand  your  comments  on  it,  and  I  do  not  want  to  put 
this  harshly,  but  I  get  the  suggestion  from  you  that  they  sold  too 
cheap,  that  they  settled  too  easily. 

Mr.  jMitchell.  I  would  say  that  I  fully  agree.  I  wish  we  could  find 
a  way  of  saying  it  less  harshly,  but  that  is  a  fact.  I  feel  an  obligation 
to  all  who  have  suffered  under  these  conditions  and  who  have  been 
willing  to  give  up  their  properties  and  the  futures  of  their  children 
and  even  their  lives  for  these  ideals. 

I  feel  it  is  correct  to  say  that  those  who  come  up  to  testify  for 
Judge  Bell  have  "sold  too  cheaply." 

Senator  Chafee.  I  missed  the  first  part  of  your  testimony.  Do  I 
understand  that  not  only  is  the  NAACP  national  board  but  your 
various  structures  within  your  organization  unanimous  in  the  support 
of  the  position  you  are  enunciating  here  today  ? 

Mr.  Mitchell.  That  is  correct. 

Our  board  of  directors,  as  I  indicated  by  the  resolution  that  I 
offered,  approached  this  in  two  stages.  They  had  an  executive  com- 
mittee on  Saturday  of  last  week  which  met  and  adopted  this  position. 
It  was  thereafter  submitted  to  our  full  board  of  directors,  which  is 
made  up  of  people  from  all  over  the  country,  particularly  South  Caro- 
lina, North  Carolina,  Georgia,  Florida,  Alabama,  and  the  rest  of 
them. 

They  passed  this  resolution,  which  I  offer  for  the  record,  which 
says:  "We  urge  the  United  States  Senate  to  reject  the  nomination 
of  Griffin  Bell.'' 

It  is  preceded  by  some  of  the  kinds  of  things  that  I  have  said  in 
the  "whereas"  clauses. 

Senator  Chafee.  Was  that  a  unanimous  vote,  too,  of  the  entire  board 
of  directors  ? 

Mr.  Mitchell.  Yes ;  it  was  unanimous. 
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Senator  Chafee.  "Well,  you  certainly  have  given  us  material  for 
tliounflit  here  today,  Mr.  Mitchell. 

Thank  you. 

Senator  Kennedy.  Senator  Eiegle? 

Senator  Riegle.  I  appreciate  your  appearance  and  your  presenta- 
tion. I  have  listened  to  it  with  jri-eat  care  and  great  interest. 

My  mind  is  open  on  this  matter.  So  the  things  that  you  said  I  will 
weigh  in  the  most  careful  manner. 

Have  you  done  any  analysis  of  reversal  rates  on  Judge  Bell,  on  the 
degree  to  which  his  decisions  were  later  overturned,  particularly  in 
civil  rights  cases?  Has  there  been  an  analysis  done  that  you  can  share 
witli  us,  or  not? 

INfr.  Mitchell.  Counsel  can  answer  that. 

]\Ir,  JoxEs.  That  is  being  done  by  some  other  organization.  It  will 
be  made  available  to  the  committee. 

Senator  Riegle.  Is  there  any  tentative  conclusion  that  one  can  draw 
from  what  has  been  done  so  far  ? 

Mv.  JoxES.  I  am  not  in  a  position  to  make  that  representation  at 
this  point. 

Senator  Riegle.  The  reason  I  ask  is  this.  I  know  in  the  case  of 
Carsv.ell  that  there  was  a  rather  clear  pattern  of  reversals  in  civil 
rights  cases  that  stuck  out  like  a  sore  thumb.  I  have  not  heard  that 
suggested  in  the  case  of  Judge  Bell. 

That  may  or  may  not  be  because  the  work  has  been  done.  You  are 
not  in  a  position  to  put  forward  the  notion  that  there  is  similar  pat- 
tei-n  in  his  decisions? 

yiv.  JoxES.  No ;  that  is  correct. 

Mr.  IMiTCiFELL.  It  must  be  kept  in  mind,  Senator  Riegle,  that  one 
of  his  decisions,  which  it  seems  to  me  is  unforgivable,  is  that  at  a 
time  when  the  blacks  were  emerging  into  a  status  where  they  could 
elect  somebody  to  public  office,  he  as  a  judge  upheld  the  action  of  a 
legislature  in  ousting  from  office  a  black,  Julian  Bond,  who  had  been 
duly  and  properly  elected  to  office.  It  was  something  about  his  views 
on  Vietnam. 

It  is  hard  for  me  to  see  how  you  could  have  a  worse  example  of  an 
improper  decision  which  was  indeed  reversed.  It  is  hard  for  me  to  see 
liow  you  could  have  a  worse  form  of  reasoning  than  that  which  I  have 
mentioned  in  the  C/fnero  case. 

AVc  recognize  that  maybe  we  have  to  do  more  work,  but  that  is 
another  reason  for  saying  that  we  should  have  these  hearings  in  a 
fashion  that  will  give  people  time  to  present  this  kind  of  informa- 
tion. As  I  understand  it,  that  involves  some  500  cases.  I  would  think 
that  it  would  take  a  few  days  to  analyze  his  decisions. 

Senator  Riegle.  I  do  not  really  want  to  accept  the  burden  of  arguing 
any  position  in  terms  of  the  Bond  case.  I  tliink  the  decision  was  wrong, 
but  if  I  am  not  mistaken  I  think  Judge  Bell  has  also  indicated  that, 
looking  Ijackward,  lie  likewise  feels  that  that  was  wrong. 

In  other  words,  I  think  he  is  now  saying  that  his  view  on  that 
matter  has  changed.  That  does  not  undo  what  was  done  at  that  time, 
but  I  think,  if  I  am  not  mistaken,  he  has  in  eti'ect  recanted  that 
position. 

^fr.  Mitchell.  That  is  correct,  but  I  am  not  sure  that  ho  has  really 
revised  his  views  on  the  voting  question.  A  part  of  the  rhetoric  of 
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those  who  opposed  the  adoption  of  the  Voting  Eights  Act  of  1965 
and  the  extension  of  subsequent  years — the  rhetoric  was  that  you  are 
singling  the  South  out  to  make  it  a  kind  of  whipping  boy. 

Why  did  you  have  to  do  this  ?  We  had  to  do  it  because  people  were 
being  asked  silly  questions  like :  How  many  bubbles  in  a  bar  of  soap? 
How  many  windows  in  a  courtliouse?,  and  were  being  denied  the 
right  to  vote. 

People  were  being  killed  when  they  tried  to  get  the  right  to  vote. 
Then  when  we  proposed  a  remedy  that  has  worked  every  time  that  we 
have  gotten  that  law  extended,  the  chant  of  the  opposition  has  been : 
Why  do  you  single  the  SoiUh  out;  and  we  think  that  was  wrong. 

Today  Mr.  Bell  said  that  same  thing  when  asked  the  question  about 
whether  he  would  enforce  the  Voting  Eights  Act.  I  do  not  know  of 
anybody  who  has  been  treated  in  communities  outside  the  South  in 
accordance  Avith  the  kinds  of  things  that  these  people  have  suffered 
from. 

It  is  a  fact  that  if  such  treatment  exists  and  it  is  brought  to  the  at- 
tention of  the  Attorney  General,  then  it  is  now  possible  to  act  under 
the  law  anywhere  in  this  country.  So  it  is  fiction  to  say  that  the  South 
has  been  treated  in  a  ditferent  way  undeservedly. 

Senator  Eie^le,  I  have  tvco  other  things  quickly. 

It  seems  to  me  that  a  concentrated  focus  of  your  objection  to  the 
nomination  has  to  do  with  Mr.  Bell's  role  during  this  period  of  time 
that  he  was  part  of  this  legal  team  working  for  Governor  Vandiver. 
Apparently  there  is  some  dispute  about  that.  It  has  been  aired,  but  it 
continues  with  people  putting  different  interpretations  on  that. 

As  you  knov\-  from  being  here  and  hearing  part  of  his  testimony, 
his  argument  is  that  he  was  a  force  arguing  for  movement  in  the  di- 
rection of  redress  of  grievance  rather  than  sort  of  stoneAvalling  the 
other  way.  I  guess  those  of  us  upon  which  the  burden  for  judgment 
falls  liave  to  continue  to  try  to  piece  together  as  much  independent 
evidence  as  we  can  to  try  to  assess  what  took  place  in  terms  of  ex- 
actly w^hat  Avas  done,  what  representations  he  may  haA'e  made,  what 
others  can  reconstruct  from  that  period,  and  so  forth. 

I  am  sympathetic  to  your  point  that  that  period  of  history  is  some- 
what more  barren  in  terms  of  evidence  and  documentation  and  recol- 
lection and  other  things  than  other  parts  of  history. 

It  does  not  go  unnoticed  by  others  in  the  room.  That  is  something 
that  T  have  great  interest  in.  Anything  that  you  or  anybody  else  can 
help  me  identify  which  will  piece  together  more  fully  the  record  at 
that  time,  however  it  stacks  up,  I  would  appreciate  knowing,  having, 
and  beinjT  directed  toward. 

The  final  thing  is — again,  I  just  want  to  speak  for  myself  because  I 
am  brand  n^w  to  this  particular  committee  and  it  will  not  last  long. 
This  is  a  temporary  assignment,  and  I  am  not  a  lawyer  by  background. 
The  custom  has  been  that  this  is  sort  of  the  exclusive  purview  of 
lawyers, 

I  just  want  to  give  you  this  assurance.  The  fact  that  this  nominee 
comes  from  the  party  that  I  belong  to  gives  him  no  special  advantage 
in  my  mind.  If  anything,  I  think  T  probably  have  a  reflex  to  hold 
people  in  my  partv  to  a  higher  standard.  There  are  reasons  why  I  be- 
long to  the  party  I  do,  and  therefore  I  expect  better  performance  from 
people  within  my  party. 
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I  want  to  frive  you  the  assiiraiico  that  I  have  no  intention  whatso- 
ever of  lowering  what  I  think  are  high  mininnini  standards  that  ought 
to  api)ly  for  all  Cabinet  ofUcers  but  most  particularly  this  one. 

The  point  you  inake  about  the  long  struggle  that  is  the  backdrop 
against  wliicli  this  whole  tliscussion  takes  i)lace  niean^  a  great  deal  to 
me.  I  consider  these  the  most  serious  matters  that  we  are  going  to 
have  come  before  us  in  some  time.  My  pledge  to  you  is  that  that  is  ex- 
actly the  kind  of  care  that  I  intend  to  bring  to  whatever  judgment  I 
finally  reach. 
Mr.  Mitchell.  May  I  say  this  briefly,  Senator  Riegle  ? 
I  know  you  better  than  you  think.  In  the  House  of  Representatives, 
vou  were  always  on  the  constructive  side  in  civil  rights  matters.  In 
your  senatorial  campaign,  your  opponent  is  the  father  of  one  of  the 
objectionable  so-called  antibusing  amendments.  That  was  an  issue  in 
the  campaign,  and  you  did  not  duck  it.  You  won  and  he  lost. 

A^ain,  in  terms  of  what  is  required  of  an  official  who  acts  either  by 
election,  appointment,  or  sufferance  on  public  matters,  as  to  what  is 
required,  you.  like  the  other  gentlemen  whose  names  I  have  mentioned, 
are  entitled  to  that  classification.  You  bit  the  bullet.  You  went  to  the 
jteople  and  you  won. 

T  wouUl  like  to  add  this  with  respect  to  the  question  of  credibility 
and  candor.  You  asked  about  how  this  nomination  came  into  being. 

The  fii-st  I  heard  of  the  possibility  of  this  nominee  coming  to  this 
body  was  that  his  name  would  lie  sent  with  Judire  A.  Leon  Iligcren- 
botliam.  wlio  is  a  distinguished  black  judge.  I  heard  that  he  would 
be  the  nominee  for  Attorney  General  and  that  Judge  Iliggcnbotham 
would  be  the  nominee  for  Deputy  Attorney  General. 

T  aiP  not  sayino'  that  that  was  deliberately  stimulated  somewhere 
in  tho  Cai-ter  camp,  but  it  got  wide,  wide  coverage.  Judge  Higgen- 
botham  happens  to  be  a  f-'iend  of  mine.  I  have  great  respect  for  him. 
T  thought  T  ought  to  ask  him  whether  it  was  true.  He  said,  "No." 
Xo  one  liad  asked  liim  about  tlie  possibility  of  being  a  part  of  the 
Ju=;tir'e  Dcnni-tment  team. 

Then,  when  the  temperature  rose  and  the  nomination  of  Mr.  Bell 
was  made  public,  the  rumors  resurfaced  about  the  possibility  of  Judge 
TTigo-p]^l)otham  going  in.  T  learned  again  that  no  overtures  had  be?n 
nipde  to  him. 

Then  I  found  out  independent  of  him  that  there  was  a  meetinrr  be- 
tween Mr.  Bell  and  JudTc  Hig.<rcnbotham  at  a  recent  date  prior  to  these 
heni-ings.  T  fui-fher  learned  that  there  was  under  eonsideration  the 
putting  of  Judge  McCree.  of  your  State,  in  the  position  of  Solicitor 
General. 

That  is  why  I  say  that,  as  far  as  T  understand  the  laws  of  this 
country,  the  only  way  we  can  iiot  an  authentic  bit  of  information  about 
wlio  will  be  in  a  hiirh  post  in  the  Department  of  Justice  is  from  the 
President-elect.  I  assume  that  the  President  will  consult  with  the  At- 
torney General-designate  about  who  should  go  over  there  and  who 
will  l)e  compatible  with  him,  but  under  the  law  the  President  must 
make  that  decision. 

That  decision  has  not  yet  been  made;  at  least  it  has  not  yet  been- 
announced. 
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Senator  Riegle.  I  thank  you  for  your  comments.  As  I  say,  I  will 
give  them  careful  thought  and  evaluation  as  to  what  you  had  to  say 
today  as  well  as  anything  else  you  want  to  put  forward  at  a  later  point. 

Senator  Kennedy  [acting  chairman] .  Senator  Heinz  ? 

Senator  Heinz.  It  is  good  to  see  you,  sir. 

I  would  like,  if  I  may,  Mr.  Mitchell,  to  ask  you  a  central  question. 
In  your  testimony  ^-ou  said  that  one  of  the  central  questions  was 
whether  Griffin  Bell  is  the  same  man  or  a  new  Griffiji  Bell. 

If  he  is  the  same  man,  judged  on  what  you  have  heard  him  say 
today,  I  would  like  to  Iniow  how  you  feel  about  him. 

Mr.  IMiTCHELTi.  I  feel  that  Judge  Bell  is  a  gentleman  of  dignified 
manner.  As  has  been  pointed  out,  he  has  a  great  storehouse  of  patience. 
He  is  willing  to  listen  to  questions  that  have  been  asked. 

But  I  believe  he  is  a  man  who  is  blessed  with  an  abundance  of  ability 
to  evade.  I  believe  that  he  has  not  been  candid  with  this  committee.  It 
certainly  seemed  to  me  that  he  was  not  candid  with  you  when  you 
raised  the  question  about  the  Biscayne  Bay  case. 

Throughout  his  testimony  there  were  points  at  which  you  were  left 
a  blank  where  you  felt  that  somehow  or  other  it  was  consciously  being 
left  that  way.  It  does  seem  to  me  that  the  only  way  that  kind  of  doubt 
can  be  cleared  ud  is  to  have  the  parties  who  are  involved  in  this,  and 
there  are  a  lot  of  them,  come  up  and  give  their  versions  of  what  hap- 
pened :  and  hopefully  to  find,  as  I  think  I  said  when  possibly  you  were 
out  of  the  room,  at  least  a  scrap  of  paper  where  you  could  find  some- 
thing about  his  record. 

There  was  this  business  of  the  illegal  lottery,  the  thing  that  used  to 
trouble  the  police  departments  was  something  known  as  flash  paper. 
This  flash  paper  was  something  on  which  all  kinds  of  records  could 
be  kept.  But  when  the  police  knocked  on  the  door,  a  match  would  dis- 
pose of  the  whole  thing  in  a  flash. 

Apparently  the  records  down  there  were  on  flash  paper.  Nobody 
knows  where  they  are.  Nobody  can  produce  them. 

I  do  think  that  we  ought  to  have  something,  just  as  we  found  this 
notation  about  the  Governor  in  the  archives.  I  heard  Judge  Bell  say 
that  he  and  his  friends  had  checked  the  archives  and  a  lot  of  stuff  and 
had  not  found  anything. 

Well,  how  was  it  that  we  were  able  to  find  this  memorandum  which, 
according  to  the  archives,  is  in  the  Governor's  file  and  apparently  de- 
scribes a  meeting  that  he  attended?  Why  could  he  not,  knowing  the 
State  better  than  we,  find  and  bring  to  this  committee  that  kind  of 
thing  and  explain  why  it  is  there  ? 

^  Senator  Heinz.  So,  of  your  own  mind,  you  are  quite  firmly  con- 
vinced that  whoever  GrifRn  Bell  w^as  in  the"  late  1950's,  he  is  not  sub- 
stantially different  today  ? 

INIr.  Mitchell.  That  is  my  opinion ;  yes. 

Senator  Heinz.  "Wliereas,  if  you  were  convinced  that  he  were  sub- 
stantially different  today  from  whatever  it  was  that  he  was  back  in 
1957  and  1958,  would  you  have  a  different  opinion  of  his  fitness  to 
serve  ? 

Mr.  Mitchell.  I  can  only  say  about  the  gentleman  who  was  elected 
to  the  President  of  the  United  States,  I  do  not  know  much  about  his 
background  in  the  State  of  Georgia,  but  I  have  gone  on  record  saying 
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th.it  I  bolicvo  that  his  election  opens  new  vistas  in  the  future  of  this 
coiintiy  and  tliat  at  Ia!=t  we  may  be  aljle  to  put  aside  tlie  freographical 
considerations  in  electing  or  appointing  people  to  public  office. 

So  whatever  Mr.  Carter  was,  I  am  accepting  that  he  is  now  what  he 
says  he  is.  If  we  could  have  convincing  evidence  that  the  same  thing 
applies  to  Judge  Bell,  then  tliat  would  be  something  to  consider. 

But  so  far  I  do  not  see  that  evidence  before  this  committee. 

Senator  Heixz.  Jjot  me  ask  you  a  question  involving  the  case  of 
Pahner  v.  Thonnpson,  which  Judge  Bell  and  I  discussed  in  the  course 
of  the  hearing  this  morning. 

That  is  the  so-called  Jackson,  Miss.,  swimming  pool  case.  I  think  you 
referred  to  it  at  one  point  in  your  remarks  here  this  afternoon. 

^fr.  ]\riTCTiELL.  I  did  not.  but  counsel  here  could  comment  on  it.  I  do 
not  know  whether  I  introduced  him  while  you  were  here.  This  is  Mr. 
Xathaniel  Jones,  who  is  general  counsel  of  the  XAACP. 

He  advises  me  that  he  is  familiar  Avith  that  case.  I  would  be  glad  to 
try  to  answer  it,  but  he  would  be  better. 

Senator  Hetxz.  I  regret  that  I  was  not  present  when  you  began  your 
testimony,  Mr.  Mitchell,  and  when  you  introduced  Mr.  Jones.  It  is  a 
pleasure  to  have  you  here. 

I>?t  me  read,  if  I  may,  a  quotation  into  the  record  from  Judge  Bell's 
concurring  opinion.  He  stated  as  follows : 

Whether  to  operate  swimming  pools,  racial  discrimination  aside,  is  a  matter  for 
the  city  of  Jackson.  We  can  easily  surmise,  indeed  it  may  not  be  disputed,  that 
the  closings  here  were  racially  motivated.  Mere  racial  motivation,  however,  is 
not  proof  of  a  racially  discriminatory  purpose  in  the  closing.  The  presence  of 
absence  of  such  a  purpose  was  and  is  the  real  issue. 

That  statement  raises  a  number  of  questions. 

One  question  that  I  did  address  to  Judge  Bell  was  what  or  how  he 
would  define  discrimination.  It  is  a  ((uestion  that  seems  to  be  pertinent 
when  he  would  be  the  person  Avho  must  decide  when  to  undertake  en- 
forcement action  involving  enforcement  of  civil  rights  statutes. 

A  second  question  in  addition  to  just  a  definition  of  discrimination,  a 
working  definition  for  the  Attorney  General  to  have  in  order  to  pro- 
ceed, is  this :  What,  in  your  judgment  as  a  law;\'er.  or  in  the  opinion  of 
your  distinguished  associate,  is  the  difference  between  the  phrase 
"racial  motivation''  in  the  context  of  this  quotation  and  "racially  dis- 
ciiminatory  ])urpose" ? 

As  a  lawver,  are  those  discreet  different  terms,  or  is  that  somethins: 
else?  '  ^ 

Mr.  Mitchell.  It  seems  to  me  as  a  lawyer,  it  depends  on  wliether 
you  are  going  to  construe  the  Constitution  on  (he  broad  l:)asis  tliat  is 
indicated  by  the  plain  language;  or  whether  you  are  going  to  try  to 
compress  that  language  into  a  small  dimension  where  you  can  put  it 
into  an  eyedropper  and  give  it  to  people  on  that  basis. 

It  seems  to  me  that  what  tliis  is  doing  is  the  same  thing  that  the 
Supreme  Court  did  yestenlay  in  that  housing  case.  It  is  placing  on  the 
victims  the  burden  of  proving  that  those  who  denied  them  their  riglits, 
after  the  denial  is  clear  for  all  to  .see.  it  places  on  (he  victims  the  burden 
of  proving  that  the  people  acted  witli  (he  wrong  intent. 

In  the  law  there  is  such  a  thing  as  taking  judicial  notice.  It  does 
seem  to  me  that  in  a  set  of  circumstances  sucli  as  that,  where  for  veara 
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the  swimmins:  pool  is  operated,  and  then  when  the  blacks  try  to  make 
nse  of  it.  it  is  disposed  of,  then  it  seems  to  me  the  court  could  surely 
take  judicial  notice  of  the  fact  that  this  has  the  effect  of  denyinor  to 
the  black  citizens  the  access  to  a  facility  that  was  formerly  available 
to  whites. 

This  is  the  thing  that  troubles  me  about  not  only  Judge  Bell  but 
about  the  Supreme  Court  as  presently  constituted.  There  seems  to  be  a 
drift  in  the  direction  of  making  the  victims  of  discrimination  produce 
mountains  of  evidence  as  to  what  was  in  the  minds  of  those  who  dis- 
criminated against  them.  The  only  way  I  know  how  you  can  get  that  is 
with  a  crystal  ball  or  maybe  a  fortune  teller,  which  as  far  as  I  know 
the  law  does  not  accept  as  evidence. 

Senator  Heinz.  I  am  a  nonlawyer.  Could  you  help  me  with  a  quer-tion 
that  may  be  A'ery  clear  to  you  but  is  not  fully  clear  to  me.  That  is 
whether  you  can  actually  make  a  distinction,  as  is  made  in  this  opinion, 
that  mere  racial  motivation  on  one  hand  is  somehow  different  and  is 
not  proof  of  a  racially  discriminatory  purpose. 

Not  being  a  lawyer.  I  do  not  appreciate  the  fine  points.  To  me,  I 
fail  to  see  a  tremendous  distinction  between  those  two  tenns;  but  per- 
haDs  there  is. 

Mr.  Mitchell.  Being  a  lawyer,  I  do  not  see  the  distinction  either. 
I  think  that  is  one  of  the  reasons  why  it  is  a  good  thing  that  non- 
lawyers  are  on  this  committee. 

If  you  go  dealino-  with  words  of  art  and  complicated  terms  that  a 
layman  cannot  understand,  then  it  seems  to  me  that  you  pervert  the 
clear  meaning  of  the  law. 

There  was  a  big  discussion  about  "recommendation"  and  "endorse- 
ment" here  the  other  day  with  people  going  to  the  dictionary  to  find 
out  what  it  meant.  It  seems  to  me  that  that  is  surplus. 

The  question  is,  does  the  Constitution  say  that  people  are  entitled 
to  equal  treatment  under  the  law?  In  the  circumstances  of  this  case, 
were  they  denied  that  right?  Did  they  present  a  sufficient  amount  of 
evi<]ence  to  shift  the  burden  of  proof  to  those  who  are  the  defendants 
in  the  form  of  rebuttal  ? 

I  think  that  case  did  that.  It  seems  to  me  the  use  of  all  these  exotic 
terms  merely  results  in  clouding  the  issue  and  making  it  appear  that 
there  is  some  legal  substance  and  legal  sanction  of  what  is  clearly  an 
unconstitutional  act. 

Senator  Heinz.  Let  me  address  to  you  my  third  and  final  question 
and  line  of  inquiry. 

You  are  here  opposing  Judge  Bell's  confirmation  by  the  Senate. 

Mr.  Mitchell.  That  is  correct. 

Senator  Heinz.  I  think  any  member  of  this  committee  probably 
would  o]:)pose  a  nomination  of  an  individual  if  we  were  convinced  that 
that  designee  would  be  less  than  candid  with  us  and  if  he  was  inten- 
tionally fuzzing  things  up. 

We  have  been  through  a  difficult,  long,  tragic,  and  overpowering 
period  with  too  many  Watergate  figures  from  the  President  on  down 
to  want  to  have  anything  more  to  do  with  that  kind  of  obfuscation 
which  we  lived  with  for  a  number  of  years  most  unhappily.  Be  we  of 
different  races,  different  parties,  different  sexes,  I  think  it  was  all  a 
tragic  and  historical  experience,  one  we  must  not  relive. 
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]\Iv  question,  however,  is  tliis.  Absent  onr  decision  that  this  in  fact 
is  what  is  liap])e]iinnf.  Avhat  tests  should  we  apply  in  this  committee 
in  judf^in*?  Bell's  nomination? 

if  we  do  not  conclude  that  he  has  lieen  dishonest,  if  we  do  not  con- 
clude that  ho  lias  tried  to  paint  a  different  face  on  this  history  of  his 
career  and  public  service  as  an  individual  servinf;:  the  Governor  of  the 
State  of  Georgia,  to  what  extent  should  we  apply  a  more  stringent 
test  here  than  might  have  been  the  past  practice  of  this  committee? 

^Ir.  MiTniKi.L.  I  do  not  think  thoi-e  is  any  need  to  have  a  stringent 
test.  I  think  it  is  really  a  question  of  trying  to  fill  in  the  blank  spaces. 

For  example,  historically,  when  the  State  of  Georgia  enacted  all 
these  restrictive  laws  on  school  desegregation,  the  city  of  Atlanta  was 
moving  in  a  different  direction.  This  put  the  Governor  of  Georgia 
on  a  collision  course  with  the  mayor  of  the  city  of  Atlanta. 

Judge  Bell  was  on  the  side  of  the  Governor  from  the  record.  It 
seems  to  me  wo  ouuht  to  at  least  ask.  after  they  had  all  those  massive 
resistance  laws  on  the  books,  taking  into  consicleration  that  the  people 
of  Atlanta  wanted  to  obey  the  court's  decision,  did  he  ever  move  or 
work  to  have  these  laws  repealed  or  changed  in  such  a  way  that  At- 
lanta could  exorcise  its  local  options  and  have  its  schools  desegregated 
if  we  wanted  to? 

The  record  seems  to  show  to  the  contrary.  The  record  shows  that 
these  repressive  laws  were  enacted.  Then  when  it  was  discovered  that 
this  shoAved  a  nexus,  as  ho  said  to  you  when  you  asked  the  question, 
between  the  State's  action  to  deny  people  the  right  by  the  passage  of 
laws  such  as  this:  then  they  went  into  the  sophisticated  maneuver  of 
repealing  those  laws  and  enacting  other  kinds.  Apparently  they  as- 
sumed these  wore  less  suspect  from  a  constitutional  standpoint. 

T  think  we  are  entitled  to  know,  was  ho  in  liis  capacity  as  he  says 
behind  the  scenes,  was  he  saying  to  anybody :  This  is  enouofh ;  let's  not 
try  to  evade  the  court's  decision?  The  laws  which  on  their  face  were 
uneonstitntional:  lot's  not  try  a  sophisticated  attempt.  Above  all.  if 
wo  really  believe  in  the  right  of  people  to  exercise  local  option,  let's  not 
St  and  in  the  way  of  the  city  of  Atlanta. 

That  does  not  appear  in  the  record. 

It  would  seem  to  me  we  could  clear  that  up  by  having  him  give  his 
vei-sion  and  having  the  city  officials  at  that  time  give  their  version.  I 
do  not  know  if  the  man  who  Avas  mayor  at  tliat  time  is  still  living. 
It  seems  to  me  he  eould  clear  up  a  lot  of  these  things. 

This  is  what  T  liopo  the  committee  would  do. 

Senator  ITkixz.  I  am  about  out  of  time.  Perhaps  we  can  get  into 
some  of  those  questions  later. 

I  want  to  say  in  closing.  Mr.  Mitchell,  that  you  said  something  in 
your  testimony  that  I  would  like  to  comment  upon. 

You  touched  upon  and  raised  a  small  specter  of  partisanship.  I 
think,  by  suggesting  that  the  Democrats  on  this  committee  would  not 
treat  Judge  Bell's  nomination  in  the  fashion  they  mio-ht  if  he  were 
sent  to  us  by  a  IJepublican  adniinist  ration. 

I  would  like  to  say  that  I  certainly  hope  that  is  not  the  case.  From 
the  vyay — in  all  fairness  to  my  Democratic  collea<ruos.  thev  have  been 
inquiring,  as  the  way  Senator  Kennedy  has  made  his  inquiries,  the  way 
Senator  Riogle  and  Bayh  have  made  their  inquiries.  Frankly,  I  do  no*t 
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think  you  need  fear  on  either  side  of  the  aisle  that  people  will  not  be 
totally  objective. 

I  really  do  not  think  that  will  be  the  case  because  in  the  brief  oppor- 
tunity I  have  had  to  work  in  the  last  few  days  with  the  members  of 
this  committee  on  both  sides  of  the  aisle,  I  think  they  have  been  very 
fair  and  inquiring,  all  of  them. 

Mr.  MrrcHELL.  You  know,  Senator  Heinz,  my  first  encounter  with 
you  was  when  you  were  a  young  and  idealistic  man  in  the  office  of  your 
predecessor. 

Senator  Bath.  Mr.  Mitchell,  he  looks  young  and  idealistic  now. 
[Laughter.] 

Mr.  Mitchell.  He  is  still  idealistic,  as  evidenced  by  his  last 
statement. 

Senator  Heinz.  I  remember  that  meeting  very  well.  I  remember 
every  word  that  you  said.  I  do  not  want  you  to  put  them  on  the  record. 

Mr.  ]\iiTCHELL.  I  won't.  They  are  complimentary. 

In  your  service,  though,  you  have  kept  that  idealism.  I  would  like 
to  believe  that  we  do  not  live  in  a  world  where  political  situations 
enter  the  picture. 

I  was  65  on  my  last  birthday.  There  is  very  little  that  happens  in 
this  city  that  I  have  not  seen  before.  I  did  not  make  that  statement 
lightly.  I  did  not  make  it  in  a  spirit  of  reproach.  I  was  stating  it  as 
a  fact  of  life. 

I  hope  very  much  that  you  and  Senator  Riegle  and  other  nonlawyers 
would  stay  on  this  committee  because  you  are  needed.  The  law  should 
not  be  solely  entrusted  to  lawyers  and  particularly  in  the  Congress. 

Senator  Heinz.  The  odds  are  against  entrusting  the  law  to  some- 
body other  than  lawyers  in  Congress.  You  realize  that,  regardless  of 
what  committee  it  is. 

Mr.  Mitchell.  You  have  the  final  vote  when  you  get  to  the  floor. 

Senator  Heinz.  This  is  something  that  I  appreciate  your  feelings 
about,  but  as  a  matter  for  a  large  electorate  of  the  American  people 
to  ultimately  decide. 

Mr.  Mitchell.  I  know,  but  I  do  not  think  you  need  to  go  to  the 
people  to  make  this  change  because  there  is  nothing  in  the  history  of 
this  committee  which  would  preclude  a  lawyer  from  serving  on  it. 

I  remember  a  Senator  from  Kentucky  who  had  a  title  as  a  judge 
which  was  a  function  of  administering  relief.  Senator  Clements,  who 
was  Governor  of  Kentucky. 

Pie  told  me  when  he  first  came  to  Washington  they  asked  him  what, 
kind  of  a  committee  he  wanted  to  be  on.  They  thought,  because  he  had 
the  title  of  judge  administering  a  relief  program,  that  he  was  a  judge 
of  law  and  put  him  on  this  committee. 

So  he  went  to  those  who  had  put  him  on  and  said :  Look,  this  is  a 
nice  compliment,  but  I  am  not  a  lawyer,  not  a  judge.  They  Paid  that 
you  don't  have  to  be.  He  said:  But  t  want  to  be  on  Agriculture.  So 
they  put  him  on  Agriculture. 

I  do  not  know  of  anything  in  the  rules  of  the  Senate  or  the  law 
which  would  say  that  the  members  of  this  committee  had  to  be  law- 
yers. I  would  hope  you  would  press  that  point.  I  would  hope  that  you 
and  Senator  Eiegle  stay  here  because  of  the  leavening  effect  that 
commonsense  has  when  you  are  dealing  with  the  law. 
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Senator  Heixz.  Mr.  Mitchell,  all  I  can  say  by  virtue  of  the  fact 
that  I  am  sitting  -with  tliis  committee  and  am  a  member  of  it  for  now, 
i^ED,  as  a  lawyer  would  say,  I  do  not  think  there  is  any  rule  against 
it. 

Thank  you,  Mr.  Chairman. 

Senator  Mathias.  Mr.  Chairman,  I  have  sat  here  and  watched  three 
of  my  colleagues  t^^t  the  last  word.  I  know  it  is  impossible,  but  I  just 
want  to  say  one  thing  briefly. 

It  will  sound  like  a  rebuttal  to  Senator  Bayh.  It  is  not.  It  is  meant 
as  reassurance  for  ]Mr.  Mitchell.  In  a  sense,  it  is  an  explanation  to 
Judge  Bell. 

Eight  years  ago  when  this  committee  went  through  this  exercise, 
there  were  high  hopes  for  a  new  administration.  Today  Senator  Bayh 
does  not  have  higher  hopes  than  I  do  for  the  Carter  administration. 
I  hope  Governor  Carter  is  a  great  President,  his  administration  will 
be  a  great  administration. 

Eight  years  ago  this  committee  was  so  sure  that  everything  was 
going  to  be  all  riglit  that  when  the  Attorney  General  designate  was 
examined,  the  liearing  record,  if  you  look  at  it  today,  was  about  that 
thirk  [indicating].  It  was  perfunctory. 

If  we  have  learned  anything  from  this  period  in  history,  it  is  that 
the  Congress  has  to  do  a  thorough  job.  The  Congress  has  not  always 
done  its  job.  but  I  think  I  can  say  to  you,  Mr.  Mitchell,  that  we  will 
try  to  do  it  this  time.  I  think  I  can  say  to  you,  Judge  Bell,  that  the 
kind  of  thorough  examination  that  we  have  been  giving  you  is  a 
reflection  of  some  of  those  lessons  of  history  and  that  however  much 
we  may  hope  for  any  administration  as  we  enter  upon  it,  our  job  is 
to  find  all  that  we  can  find  by  wa^^  of  facts  and  information  and 
to  find  all  that  we  can  find  by  way  of  facts  and  information  and: 
opinions  that  will  be  u>ed  and  to  do  it  in  an  unhurried,  deliberate  way. 
That  is  wliat  we  are  about. 

Thank  you  very  much. 

Mr.  !MiTCTTEi,L.  Thank  you. 

Senator  Kexxedy.  We  thank  you  very  much,  Mr.  Mitchell. 

Wo  will  recess  until  0  o'clock  tomorrow  morning. 

["\Miercupon,  at  G  :55  p.m.,  the  committee  recessed.] 
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THURSDAY,  JANUARY  13,  1977 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washingian,  D.C. 

The  committee  mot,  pursuant  to  notice,  at  9 :20  a.m.,  in  room  2228, 
Dirksen  Senate  Office  Building,  Senator  James  O.  Eastland,  chair- 
niiin.  presiding". 

Present:  Senators  Eastland,  McClellan,  Kennedy,  Bayh,  Burdick, 
Aboui-ezk,  Rie.a-le,  Sasser,  Thunnond,  ^Mathias,  Chafee,  and  Heinz. 

Also  present :  Francis  C.  Rosenbero^er,  chief  counsel,  and  J.  C. 
Argetsinfrfr,  David  Dixon,  and  Britt  Singletary,  of  the  committee 
start". 

Senator  Kennedy  [acting  chairman].  The  committee  will  come  to 
order. 

Congressman  Mitchell  ?  : 

Senator  Mathtas.  Mr.  Chairman? 

Senator  Kennedy.  Senator  Mathias. 

Senator  Matutas.  Mr.  Chairman,  I  have  the  pleasure  of  introducing 
my  distinguished  colleague  from  Maryland,  Representative  Parren 
Mitchell.  lie  is  a  Member  of  the  House  and  has  been  foi-  a  mimber  of 
years.  J]o  has  i-eprc'^ented  his  district  with  great  distinction.  He  now 
has  the  honor  of  being  the  chairman  of  the  Black  Caucus  in  the  House 
of  Representatives. 

T  think  lie  comos  here  in  the  character  of  someone  Mho  has  beon 
vitally  interested  in  the  community  and  State  of  Mai-yland  and  the 
country  for  all  his  life. 

Senator  Kennedy.  Congressman,  we  welcome  you  here  this  morn- 
ing. We  apologize  because  we  know  you  were  here  for  some  time  dur- 
ing the  last  couple  of  days. 

We  look  forward  to  your  testimony. 

TESTIMONY  OF  PARREN  J.  MITCHELL,  A  REPRESENTATIVE  FROM 

MARYLAND 

Mr.  Mitchell.  Tliank  you  very  much,  ^Nfr.  Chairman  and  members 
of  the  ronnnitteo.  I  am  very  grateful  for  this  oi)portunity  to  ap])ear  be- 
fore you. 

I  thank  my  Senator  from  Alaryland,  Senator  Mnthias.  for  his  kind 
remarks.  He  has  served  his  State  with  great  distinction.  I  am  gi-atc- 
ful  not  only  for  the  representation  tliat  he  gives,  but  for  a  friendship 
that  goes  back  many,  many  years.  I  publicly  am  grateful  for  that  kind 
of  association. 

no?) 
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I  am  Parren  Mitchell,  and  I  do  represent  the  seventh  district  of 
Maryland.  Todayl  am  here  representing  the  Congressional  Black  Cau- 
cus. I  have  the  honor  to  serve  as  chairman  of  that  caucus. 

Hopefully,  Congressman  Louis  Stokes  of  Ohio  will  be  joining  us.  All 
of  you  know  Congressman  Stokes,  a  very  distinguished  Member  of  the 
House  for  a  number  of  years.  There  was  a  change  in  time,  therefore 
it  might  present  some  difficulty  for  him. 

I  think  all  of  the  members  of  the  committee  have  copies  of  my  testi- 
monj'.  I  know  you  have  lots  and  lots  of  people  that  you  want  to  hear 
from  today.  Therefore,  with  the  permission  of  the  Chair,  I  would  like 
to  submit  the  testimony  for  the  record  and  merely  read  parts  of  that 
testimony  or  talk  to  parts  of  that  testimony. 

Senator  Kennedy  [acting  chairman].  Fine;  whatever  way  you 
would  like  to  proceed,  we  will  make  your  full  statement  a  part  of  the 
record. 

[The  prepared  statement  referred  to  follows.] 

Testimony  of  PIon.  Paeeen  J.  Mitchell,  Chairman,  Congeessional  Black 

Caucus 

Mr.  Chairman  and  members  of  the  committee,  I  am  Parren  J.  Mitchell,  a 
Member  of  the  House  of  Representatives  and  Chairman  of  the  Congressional 
Black  Caucus.  I  am  here  today  to  testify  on  behalf  of  the  members  of  the  Caucus 
on  the  nomination  of  Griffin  B.  Bell  to  serve  as  United  States  Attorney  General. 

I  would  like  to  say  at  tlie  outset  that  the  mem.bers  of  the  Caucus  have  reacted 
with  some  disappointment  to  some  of  the  cabinet  nominees.  We  believed  that 
the  opportunity  was  at  hand  to  bring  into  high  office  individuals  whoso  record 
indicated  the  commitment  and  aggressiveness  to  bring  about  fundamental  social 
change  in  this  country.  Instead,  we  find  some  cabinet  nominees  who  appear  to 
have  an  economic  orientation  more  responsive  to  the  more  affluent  than  to 
those  of  lesser  means.  Many  of  the  nominees  are  members  of  corporate  boards 
of  directors,  four  in  fact  are  on  the  board  of  IBM.  Few  of  the  nominees  to  our 
knowledge  have  had  extensive  involvement  with  local  anti-poverty  and  civil 
rights  efforts. 

The  business  community  has  been  reassured,  but  what  of  those  who  elected 
the  new  President?  As  representatives  of  many  of  the  nation's  poorest  citizens, 
we  are  acutely  aware  that  despite  progress.  Black  income  remains  at  60  percent 
that  of  whites,  that  Blacks  remain  vastly  uaderrepresented  in  the  most  influential 
positions  in  government  and  the  private  sector,  that  there  have  been  continuing 
attacks  on  efforts  to  bring  about  equal  opportunity  in  all  segments  of  our  society. 

We  do  not  doubt  that  the  nominees  are  people  of  good  will.  We  do  hope  that  the 
cabinet  members  avIio  take  office  will  recognize  this  opportunity  for  fundamental 
change  and  move  us  forward  from  the  despair  many  of  us  have  felt  during  the 
past  eight  years.  Yet  against  the  background  of  those  nominated  to  serve  in  the 
cabinet,  we  feel  it  essential  that  mechanisms  stressing  full  citizen  participation 
be  instituted  to  ensure  accountability  and  that  appointments  to  important  sub- 
cabinet  posts  bring  in  those  with  both  high  qualifications  and  the  experience  of 
working  with  the  least  advantaged  in  the  society. 

Classes  of  Black  people  supported  the  candidacy  of  our  President-elect  in  the 
belief  that  his  appointments  and  policies  would  be  in  consonance  with  the  needs 
and  desire  of  Black  people.  Many  of  us  in  the  Caucus  traveled  the  country  to 
ensure  a  strong  vote  for  his  candidac.v.  We  believe  that  the  performance  must 
meet  the  promises.  And  we  hold  to  our  hope  that  this  Administration  will  be 
responsive  to  the  needs. 

Nonetheless,  we  fell  it  our  obligation  to  ai)pear  before  this  committee  today  to 
oppose  the  nomination  of  Griffin  Bell  to  serve  as  Attorney  General.  Perhaps  the 
President-elect  knows  Mr.  Bell  well  enough  to  feel  assured  that  he  will  meet  the 
high  standards  necessary  for  such  an  important  office.  We  have  nothing  but  the 
record  to  go  on,  and  on  that  record  as  we  have  seen  it,  we  must  oppose  confir- 
mation of  Mr.  Bell. 

There  are  four  chief  areas  of  concern  with  respect  to  Mr.  Bell's  record:  (1) 
His  service  from  1959-1961  as  Chief  of  Staff  and  top  legal  adviser  to  former 
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Georgia  Governor  Ernest  Vandiver,  a  period  when  Governor  Vaudiver  waj"  carry- 
ing out  a  policy  of  massive  resistance  to  racial  integration  in  Georgia. 

THE    PERIOD    OF    MASSIVE    EESISTAXCE,     1959-1 9C1 

Let  me  speak  first  to  the  period  of  1959  to  1901  when  Griffin  was  Chief  of 
Staff  to  Governor  Ernest  Vandiver  and  t^erved  as  his  chief  legal  cuiius^el.  The 
campaign  and  governorship  of  Ernest  Vandiver  were  openly  and  avowedly  segre- 
gationist. The  record  of  statements  and  action  by  \'andiver  in  an  effort'  to  stop 
racial  integration  in  the  State  of  Georgia  is  overwhelming. 

Eor  instance,  during  the  campaign,  candidate  Vandiver  is  quoted  as  saying 
"There  is  not  enough  money  in  the  federal  treasury  to  force  us  to  mix  the  races 
in  the  classrooms."  (Southern  School  >>ews,  June  19u8,  p.  o.>  on  September  K 
1958  he  said  "I  make  this  solemn  pledge  to  the  mothers  and  lathers  and  to  the 
people — when  Ernest  Vaudiver  is  your  governor,  neither  my  three  children,  nor 
any  of  yours,  will  ever  attend  a  racially  mixed  school  or  college  in  this  state." 
(Atlanta  Constitution,  September  9,  19G«,  13:4.)  When  (Jrilfin  Bell  to(,k  the 
position  of  Chief  of  Staff  to  Governor  Vaudiver,  he  did  with  a  full  and  acute 
understanding  of  the  poUcies  he  would  be  required  to  advocate. 

Griffin  Bell's  role  in  the  campaign  and  in  many  of  the  actions  taken  by  Gov- 
ernor Vandiver  remain  to  be  spelled  out  in  detail.  Yet  there  is  a  strong  presump- 
tion that  the  chief  stalf  aide  and  chief  legal  counsel  to  the  Governor  was  deeply 
involved  in  the  actions  and  policies  which  evolved.  V\'e  beli(;ve  it  is  essential  to 
question  Mr.  Bell  in  detail  as  to  his  role  in  the.se  matters  and  further  to  bring 
before  the  committee  others  who  worked  closely  with  3Ir.  Bell  during  this  period 
of  time. 

One  of  the  clearest  efforts  in  which  Mr.  Bell  was  involved  was  as  one  of  four 
lawyers  sent  to  Virginia  by  Governor-elect  Vandiver  during  the  week  of  Novem- 
ber 11,  195S  to  gather  information  on  massive  resistance  tactics  being  tised  there. 
In  December  1958  these  four  lawyers  visited  other  southern  states  for  the  same 
purpose.  (See  Atlanta  Constitution,  November  18,  1958,  1:8;  Southern  School 
News,  December  1958,  p.  15  and  .January  1959,  p.  5). 

Immediately  following  his  inauguration,  Governor  Vaudiver  proposed  a  series 
of  school  segregation  laws  which  he  described  as  based  on  a  study  by  the  "best 
legal  minds  in  the  state'',  ( Southern  School  News,  February  1959,  p.  lU) . 

During  1959  there  was  continuing  debate  as  to  whether  schools  should  close 
rather  than  integrate.  Governor  Vandiver  was  an  outspoken  advocate  for  closing 
the  schools.  In  June  1959,  the  federal  District  Court  ruled  that  the  Atlanta  schools 
would  have  to  desegregate ;  Governor  Vandiver  said  he  would  close  them  down 
to  prevent  it.  (Southern  School  News,  July  1959,  pp.  1-2).  In  July  1959,  a  five- 
man  group  of  lawyers,  including  Griffin  Bell,  met  at  the  governor's  mansion  "to 
plan  segregation  strategy".  (Southern  School  News,  August  1959.  p.  4). 

I  will  not  here  detail  the  extensive  record  of  efforts  by  Governor  Vandiver 
and  his  Administration  to  maintain  segregation  in  Georgia.  I  am  certain  that 
none  of  these  facts  will  be  presented  to  this  committee.  The  question  I  would 
like  to  raise  is  what  role  did  Griffin  Bell  play  in  these  matters  and  what  is  the 
meaning  of  his  involvement  for  his  nomination  as  United  States  Attorney 
General"? 

I  believe  that  the  answers  as  to  Mr.  Bell's  role  in  the  Vandiver  Administration 
will  have  to  come  from  the  nominee  himself  and  from  others  wh(j  served  and 
worked  with  him  at  that  time.  On  the  face  of  it,  Mi\  Bell,  with  full  knowledge  of 
the  racist,  segregationist  campaign  run  by  Mr.  Vandiver  became  the  Governors 
chief  of  staff.  On  the  face  of  it,  as  the  closest  adviser  to  the  Governor  and  with 
specific  assignment  of  determining  how  to  maintain  segregated  schools  in  Georiga. 
Mr.  Bell  would  be  assumed  to  be  a  willing  participant,  if  not  as  some  have 
charged,  the  architect  of  massive  resistance.  We  need  a  dear  and  thorough 
answer  to  these  disturbing  questions. 

What  is  the  meaning  of  that  involvement?  Assuming  a  role  of  support  for  and 
advocacy  of  segregationist  policies  and  practices  as  the  record  on  its  face  would 
indicate,  does  this  disqualify  Mr.  Bell  from  holding  the  post  of  Attorney  Genenil? 

The  members  of  the  Congressional  Black  Caucus  do  believe  that  deep  involve- 
ment in  iinplenienting  and  supporting  a  policy  of  segregation  should  disqualify  a 
num  from  holding  the  position  of  Inited  States  Attorney  General  unless  there 
has  been  a  clear  and  convincing  reversal  of  that  policy  and  viewpoint.  We  do 
not  believe  that  in  this  case  there  has  been  that  reversal. 

The  Attorney  General  of  the  United  States  must  be  ahove  reproach.  Unless  re- 
futed, the  record  firmly  indicates  that  GriUin  Bell  was  deeply  involved  in  acfivi- 
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ties  offensive  not  only  to  millions  of  Black  Americans,  hut  t(i  all  who  believe 
in  equality  and  justice  for  all.  His  important  involvement  in  the  A'antliver 
administration  sei-iously  tarnishes  Mr.  Bell's  credentials  to  hold  the  nation's 
highest  legal  office.  Why,  vrhen  the  nation  cries  out  for  simple  justice,  must  our 
top  lav\-  enforcement  official  take  office  under  a  k.'loud? 

(2;  Mr.  Bell's  strong-  support  in  1970  of  the  nomination  of  ii.  Harrold  Cars- 
weU  to  serve  as  a  T^nik-d  States  Supreme  Court  Justice,  and  Mr.  Bell's  recent 
misstatement  of  the  record  of  that  support; 

SUPPORT   FOK   G.    HARROLD   CARSWELL'S    KOillXATIOX   TO   THE   SUrREME   COUKT 

Mr.  n.-ll's  actions  and  staiemonts  with  respect  tn  the  nomination  of  G.  Har- 
rold Carswell  as  a  Supreme  Court  .Tustice  are  strong  indication  that  he  has  not, 
since  1961,  come  to  a  position  of  forceful  advocacy  of  and  support  for  minority 
rights.  On  January  26,  1970,  Griffin  Bell  wrote  to  the  Senate  Judiciary  Commit- 
tee expressing  i;nqualified  snjiport  for  Judge  Carswell.  By  the  time  of  the  Bell 
letter,  it  was  al)undantly  clear  to  the  public  that  Carswell's  record  on  race 
relations  was  abominable. 

Worse  still,  when  this  story  broke  soon  after  Mr.  Bell  was  named  as  the  nom- 
inee for  Attorney  General,  he  denied  that  he  knew  of  Carswell's  prosegrega- 
tion  speech  as  a  candidate  for  the  Florid:'  state  legislature,  a  position  he  has 
since  revised.  Yet  that  speech  had  been  reported  'n  the  press  several  doys  prior  to 
Bell's  January  26  letter,  as  Mr.  Bell  has  subsequently  acknowledged. 

This  represents  strong  endorsement  as  recently  as  1970  of  a  man  whose 
record  on  race  relations  was  clearly  luiacceptable.  Such  conduct  would  be  trou- 
Taling  in  a  person  nominated  to  even  a  minor  federal  office.  For  a  man  nominated 
to  serve  as  the  nation's  highest  legal  officer,  it  is  alarming.  (3)  A  record  during 
15  years  as  a  sitting  judge  on  the  Federal  Court  of  Ajipeals  which  can  best  be 
•characterized  as  l»areiy  meeting  the  requirements  of  the  Constitution  with  re- 
:spect  to  the  14th  Amendment,  and  a  record  replete  with  opinions  which  display 
.■attitudes  and  policies  which  simply  should  not  be  those  of  the  United  Sttites 
Attorney  General. 

TENURE  AS  FEDERAL  APPELLATE  COURT  JT^DGE 

With  a  nominee  who  served  fifteen  years  on  the  United  States  Court  of  Ap- 
peals covering  most  of  the  South  in  a  period  of  major  progress  toward  equal 
opportunity,  one  must  look  at  the  record  of  the  nominee's  decisions  and  votes 
on  the  major  cases  before  that  court.  Judge  Bell's  record  on  the  coiirt  shows 
continuing  efforts  to  limit  remedies  in  civil  ri.^rhts  actions,  accompanietl  by 
several  positive  ojHnions.  Most  disturbing,  a  ninr.lier  of  bis  opinions  in  educji- 
tion"  and  "compulsory  integration"  and  denounced  the  HEW  Guidelines  as  an 
swift  change  to  fulfill  rights  still  limited  despite  legislation  and  Supreme  Court 
decisions  reaffirming  those  rights.  The  next  four  years  will  be  a  critical  time  for 
full  attainment  of  those  rights. 

Judge  Bell's  opinions  in  school  desegregation  cases  are  jtarticularly  troubling. 
In  United  States  v.  Jefferson  Coiintii  Board  of  Education.  380  F.  2d  385  (5th  Cir. 
1967)  (en  banc),  the  court  held  that  school  districts  have  an  affirmative  duty 
to  bring  about  integrated,  unitary  school  s.vstems.  and  the  court  uphe'd  HEW 
guidelines  setting  numerical  requirements  for  school  desegregation.  Judge  Bell 
dissented,  joining  in  an  opinion  by  Judge  Gewin  referring  to  "enforced  integra- 
tion," and  writing  his  own  dissent  in  which  he  referred  to  '"compelled  integra- 
tion" and  "compulsory  integration"  and  denounced  the  HEW  Guidelines  as  an 
interference  with  personal  liberty. 

In  United  States  v.  Austin  Independent  School  nisfriet.  467.  F.  2d  848  (5th 
Circuit  1972)  (en  banc),  the  Fifth  Circuit  reversed  a  District  Court  decision 
rejecting  the  HEW  proposals  for  school  desegregation,  and  orderefl  effective 
relief  to  conv<>rt  to  a  unitar.v  school  system.  The  court  particularly  denounced 
the  closing  of  all-Black  schools  which  put  the  burden  of  d»segreiration  on  Black 
students,  and  approved  busing  to  achieve  desegregation.  Judge  Bell  (joined  by 
seven  other  judges)  wrote  a  special  concurring  opinion  stating  that  the  District 
Court  did  not  have  an  obligation  to  eliminate  all  one-race  schools  and  that  bus- 
ing shoiild  be  minimized. 

Judge  Bell's  opinion  in  this  case  so  outraged  the  liberal,  pro-civil  rights  wing 
of  the  court  that  those  judges  took  the  unusual  step  of  writing  a  separate  opin- 
ion to  denounce  Judge  Bell's  special  concurring  opinion,  -saying  that  it  was 
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written  ";is  if  there  were  nn  record  l)efr)re  the  Court"  and  that  it  "consists  of 
alistraci  adiiioiiititms  most  nf  them  old-hat  to  this  Court,  so  general  as  to  be 
unrelated  to  the  fads  and  the  issues  in  this  case."  The  liberal  judges  called 
Judge  Bell's  view  that  there  was  no  obli;^alion  to  eliminate  system-wide  segrega- 
tion •"destructive"  and  his  language  "Blatant  euphemisms  to  avoid  desegregatin.; 
the  system,  preserving  the  whiteness  of  certain  schools."  Referring  to  Judge 
Bcii's  opinion  they  wrote: 

"Ii  is  .said  that  it  marks  a  turning  point  for  this  Court.  It  is  the  first  buck- 
ward  step  for  a  Court  that  has  laiiored  mightily  to  follow  faitJifnlly  the  man- 
dales  of  the  Supreme  Court  and  of  (Joiigrcss  in  the  lields  of  civil  riiclits." 

In  emiil(»ymeut  discrimination  cases.  Judge  Bell  took  some  positions  which  can 
liesr  lie  (lescril)ed  as  di^asfroiis.  lie  is  cK-irly  opposed  to  affirm;itive  action  to 
rejMcdy  the  elYects  of  i»a.st  di.scrimination  and  he  has  failed  to  follow  remedies  of 
other  courts  agninst  tests  which  are  unrelated  to  job  performance  and  vrhich 
have  the  effect  of  discriminating  against  minorities. 

For  example,  in  Allen  v.  Oily  of  Mobile,  331  F.  Supp.  1134  (S.D.  Ala.  1971, 
afT'd.  4M  F.  2d  122  (."tli  Cir.  1!»72),  the  District  Court  upheld  a  sergeants  exami- 
nation used  by  the  .Mobile  Police  Department  which  UO.<i  percent  of  the  white 
applicants  passed  and  on  the  basis  of  which  only  one  Black  had  been  promotetl 
to  sergeant,  without  requiring  (because  a  validation  study  would  cost  $30,000) 
any  local  study  to  show  that  high  test  scores  actually  had  any  correlation  witli 
successful  job  i)erformance.  The  Fifth  Cirdiit,  in  a  jx'r  curiam  ojaninn  in  which 
Judge  Bell  joined,  simply  affirmed  the  decision  of  the  District  Court.  A  strong 
di-!sent  by  Judge  Goldberg  .said  that  "the  Constitution  cannot  stand  immobile 
while  a  generation  of  wo;kin'4  polite  officers  suiter  from  the  continuing  opera- 
tions and  effects  of  racially  discriminatory  procedures,  however  subtle." 

Judge  Bell  al.so  joined  in  a  particularly  disturbing  opinion  which  limiied 
jurisdiction  under  42  U.S.C.  1083.  a  key  civil  rights  statute.  In  Muzquiz  v.  City 
of  F!nn  Avfnnin,  528  F.  2d  499  (5th  Circuit  1976)  (en  banc),  the  court  held  that 
former  police  officers  and  fire  fighters  could  not,  under  42  U.S.C.  1983,  sue  the 
trustees  of  a  pension  fund  to  challenge  the  constitutionality  of  a  state  .statute 
barring  them  from  receiving  refunds  of  amounts  contributed  because  the  suit 
was  in  reality  one  against  the  fund,  and  since  tlie  fund  could  not  be  sued  under 
Section  1983  (which  is  limited  to  .suite  against  "persons),  no  jurisdiction  existed. 
The  decision  runs  counter  to  a  long  line  of  cases  which  hold  that  the  constitu- 
tionality of  a  state  statute  can  be  challenged  by  suing  the  officers  charged  with 
adn'inistering  it. 

Several  judges  of  the  Fifth  Circuit  dissented,  and  a  strong  dissenting  opinion 
by  Judge  Tuttle  warned  that  "the  court  seems  to  me  to  have  whittled  down  the 
clear  statutory  grant  of  civil  rights  litigation  under  color  of  state  law  to  little 
more  than  an  empty  promise". 

(4)  Membershi])  in  private  clubs  which  prohibit  member.ship  by  Blacks  and  by 
other  minorities,  failure  to  oppose  those  policies  and  recent  statements  indicating 
a  total  insensitivity  to  the  meaning  of  that  association. 

MEMBEUSHIP  IN  PRIVATE  CLUBS  WITH   DISCRIMINATORY  PRACTICES 

Finally,  there  is  the  matter  of  Mr.  Bell's  membership  in  private  clubs  in 
Georgia  which  discriminate  agiiinst  Blacks.  Jews,  and  other  minorities  in  their 
membership  ixilicies.  I'lifortunately.  we  seem  to  have  become  so  inured  to  the 
practice  liy  leading  citizens  of  joinimr  clubs  wbi(  b  practi'-e  what  cini  only  be 
described  as  r:icist  i>olicies  that  I  doubt  anyone  would  be  rejected  for  high  office 
on  that  basis  alone.  Several  other  cabinet  nominees  are  members  of  private  clui)s 
e\-<luding  Blacks  and  Jews  from  mendiership.  Yet  that  membership  without 
I>rotest  is  the  more  shocking  for  a  high  federal  judge  charged  with  enforcing 
the  civil  rights  laws.  In  fact  when  a  case  challenging  such  discriminatorv  pr:u - 
tices  bv  a  privat<'  club  c:ime  before  Judse  Bell,  be  failed  to  excuse  himself 
despite  the  clear  conflict  of  interest.  (GoUen  v.  liisrat/tie  Bay  Yacht  Club,  .'v^O 
F  2d(.  nOTr.i.  . 

Furil.cv  Judge  Bell's  response  to  revelations  of  this  membership  since  he  was 
named  as  Attornev  C.eneral-designate  dis]>lays  a  continuim:  insensitivity  to  the 
fundamental  meaning  of  racial  justice.  In  response  to  calls  for  his  resicrnaHou 
from  the  clubs.  Mr.  Bell  at  first  said  he  would  be  inactive  only  while  in  ^^asM- 
ington  but  that  lie  "won't  be  in  Wasbinston  forever."  (New  York  l^mes.  Decem- 
iier  "*»  197(5)  Mr.  Bell  does  not  appear  ready  to  accept  the  principle  that  a 
person" shoidd  not  loin  clubs  which  discriminate,  whether  or  not  they  hold  high 
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oflSce.  One  is  struck  by  the  parallel  to  putting  actions  which  support  discrimina- 
tory institutions  into  a  "blind  trust"  while  in  office.  While  Mr.  Bell  appears 
to  have  thought  better  of  this  position,  his  initial  reaction  is  again  disturbing 
as  to  his  underlying  philosophy. 

Mr.  Chairman,  it  is  a  difficult  decision  to  oppose  the  nomination  to  high  office 
made  by  the  President-elect  of  our  party  for  whom  we  made  strenuous  efforts  to 
ensure  his  election.  In  addition,  we  recognize  that  there  are  many  appointments 
made  by  the  Justice  Department  which  are  crucial  for  Blacks  which  many 
persons  feel  we  may  jeopardize  by  our  opposition  to  Judge  Griffin  Bell,  including 
U.S.  Attorneys  and  federal  judges,  particularly  in  the  South.  Yet  the  facts  are 
so  compelling  that  we  feel  we  must  take  the  principled  stand  at  this  time  because 
of  the  implications  not  only  for  Blacks,  but  for  the  entire  nation.  During  his 
campaign.  Governor  Carter  said  that  when  his  cabinet  selections  were  completed. 
we  would  be  proud  of  the  choices  he  made.  The  record  of  Mr.  Bell  is  not  one 
which  makes  us  proud. 

The  Justice  Department's  actions  daily  have  profound  impact  on  all  segments 
of  American  society.  It  is  the  protector  of  our  rights  and  the  enforcer  of  our 
laws.  Its  policies  and  decisions  affect  matters  from  civil  rights  to  antitrust 
policy,  from  the  FBI  to  criminal  prosecution,  from  the  millions  of  dollars  dis- 
tributed by  the  Law  Enforcement  Assistance  Administration  to  drug  enforce- 
ment. And  it  plays  a  central  role  in  the  appointment  of  judges  at  all  levels  of 
the  federal  judiciary.  Too  much  is  at  stake  for  us  to  remain  silent.  Too  many 
serious  questions  have  been  raised  for  this  nominee  to  be  confirmed. 

This  nomination  is  particularly  distressing  in  the  wake  of  the  Watergate  ex- 
perience. "N^lio  can  forget  the  central  role  of  the  Attorney  General  in  that  national 
tragedy?  Who  can  forget  the  broad  and  deep  feeling  that  the  nation's  trust  in 
itself  had  to  be  restored  through  making  the  office  of  Attorney  General  and  its 
occupant  above  reproach?  It  is  absolutely  essential  that  the  Attorney  General 
be  a  person  of  unchallengable  integrity,  commitment  and  credentials.  Unfortu- 
nately, Mr.  Bell  is  not  that  person. 

On  behalf  of  the  Congressional  Black  Caucus,  I  urge  that  this  committee 
reject  the  nomination  of  Griffin  Bell  to  serve  as  United  States  Attorney  General. 

Mr.  Mitchell,  INIr.  Chairman  and  members  of  tlie  committee,  this 
is  a  very  difficult  assio:nment  for  me  this  morning.  As  you  know,  black 
Americans  turned  out  in  unprecedented  numbers  to  help  elect  the 
President-elect,  Jimmy  Carter.  Of  course,  we  are  not  pleased  with  all 
of  his  cabinet  appointments. 

We  are  concerned  about  statements  that  appear  in  the  press  saying:. 
well,  the  corporate  communty  is  satisfied.  We  raise  questions:  What 
about  the  poor  and  the  blacks  and  the  other  minorities?  When  are  we 
going  to  be  satisfied  ?  When  are  we  going  to  be  in  contact  with  the  in- 
coming administration  in  the  same  fashion  as  the  corporate  interests  ? 

The  business  community  has  been  reassured.  We  simply  raise  the 
question :  When  are  we  going  to  be  reassured  ? 

There  is  no  question  but  that  most  of  the  members  of  the  Cabinet 
nominated  by  Mr.  Carter  are  good  people  of  good  will.  Obviously, 
because  of  our  turnout  in  support  for  him,  we  want  to  be  supportive 
of  him  and  those  that  he  nominates  and  recommends  for  various 
positions. 

However,  in  the  instance  of  the  Attorney  General,  the  designation 
of  Mr.  Bell  to  be  Attorney  General,  we  have  no  choice  at  all  but  to 
come  here  to  oppose  that  recommendation. 

I  think  we  owe  it  not  only  to  the  Congress  but  the  hundreds  of 
thousands  of  black  Americans  who  worked  in  the  campaign  for  Mr. 
Carter,  who  have  great  expectations  and  hopes,  assuming  that  now 
we  are  going,  at  long  last,  to  have  a  friend  in  the  "Wliite  House ;  and 
we  a;re  going  to  have  friends  in  the  Cabinet  who  are  not  going  to  be 
sensitive  to  our  concerns  and  supportive  of  our  efforts.  They  will  be 
people  with  whom  at  least  we  can  communicate. 
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I  think  we  are  able  to  say  that  about  most  of  the  recommendations 
for  the  Cabinet.  In  the  instance  of  Mr.  Bell,  those  of  us  in  the  caucus 
■vvho  voted  to  oppose  the  nomination  felt  deep  in  our  guts,  we  had  a 
visceral  fooling,  that  we  would  not  have  a  friend  in  the  Attorney 
General's  ollice. 

Our  concerns  focus  in  on  several  areas.  I  know  we  have  discussed 
these  at  length,  and  you  have  the  testimony  before  you.  We  have  dis- 
cussed the  period  of  his  chief  of  staff  position  with  Governor  Van- 
diver.  Rather  than  rework  all  of  that  testimony  again  that  you  have 
probel  on,  I  think  I  will  merely  allude  to  each  one  of  our  areas  of  con- 
cern and  speak,  digressing  somewhat  from  the  prepared  testimony  to 
those  areas  of  concern. 

I  think  it  is  imperative  that  this  committee  know  in  detail  what 
Mr.  Bell  did  and  when  he  did  it  with  reference  to  the  segregationist 
policies  advocated  by  Governor  Vandiver.  "\Vc  have  got  to  know  that. 
It  is  almost  inescapably  clear  to  me — and  I  think  it  should  be  inescap- 
ably clear  to  the  members  of  this  committee — that  Mr.  Bell  was  the 
architect.  He  was  the  key  to  the  development  of  Georgia's  massive 
resistance.  Everything  spells  that  out  so  very  clearly. 

There  are  some  things  that  disturb  me  a  great  deal.  In  his  testimony 
Mr.  Bell  ha?  indicated  that  there  was  a  period  of  turmoil  in  Georgia 
and  that  in  that  period  of  turmoil  he  acted  to  operate  as  a  mediator 
and  conciliator,  and  that  was  about  the  best  thing  he  could  do  in  that 
period  of  turmoil. 

In  my  opinion,  one  of  the  great  accomplishments  in  America  over 
the  last  twenty  yeai-s  has  been  the  emergence  of  a  new  South.  Indeed 
it  did  emerge.  It  is  a  pleasure  for  me  to  be  able  to  go  to  Dallas  and  to 
Houston  and  to  New  Orleans  and  Atlanta  and  Birmingham  and  have 
access  to  places  of  public  accommodation  and  to  be  treated  like  a  man. 

But  I  submit  to  you  that  new  South  emerged  not  because  there  were 
men  who  played  behind  the  scenes,  not  because  there  were  men  who 
would  not  face  up  to  the  mob;  it  emerged  because  we  did  have  such 
men. 

I  would  suggest  to  you  that  Judge  Bell  was  not  such  a  man.  You  go 
all  the  way  in  the  history  of  the  South  to  Frank  Graham  in  tlio  Uni- 
versity of  North  Carolina.  He  constantly  was  probing  for  the  advance- 
ment of  blacks  and  other  minorities  in  North  Carolina.  He  was  setting 
the  stage. 

We  have  a  number  of  distinguished  judges  who  placed  themselves 
way  out  on  a  limb  in  terms  of  principle.  They  did  not  work  behind  the 
scenes.  What  they  did  was  to  face  up  to  a  mob  and  say,  we  are  going 
to  do  the  thing  that  is  just,  that  is  right,  that  is  fair,  and  that  is  proper. 

This  is  not  tlie  impression  that  we  have  witli  regard  to  Mr.  Bell. 
Instead,  we  believe  that  ho  knuckled  under  to  the  mob  attitudes.  In 
knuckling  under,  he  became  the  key,  the  mastermind  in  Georgia's 
massive  resistance  plan. 

I  would  suggest  to  you  that  there  are  several  other  things  that  he 
has  said  with  reference  to  that  ]ioriod  that  disturb  me. 

One  was  that  lie  was  trying  to  make  Georgia  a  little  less  segregated. 
Well,  that  is  just  astonishing  to  me.  Is  it  possible  for  us  to  say  that  a 
little  bit  of  cancer  is  better  than  a  big  bit  of  oancer?  In  our  dealings 
with  the  Soviet  Union,  do  we  sav  the  Soviet  Union  has  now  cut  down 
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a  little  bit  on  its  political  repression  of  people;  therefore  that  is  a 
vast  improvement  ? 

ISTo;  we  do  not.  This  country  has  always  stood  up  for  principle. 
The  principle  has  been  that  there  are  such  things  that  transcend 
governments  and  policies.  One  such  thing  is  the  inherent  right  of  a 
human  being.  We  have  stood  foursquare  on  that. 

To  talk  in  terms  of  a  little  less  segregation  being  an  acceptable 
kind  of  thesis  on  which  to  operate  is  totally  incomprehensible  to  me. 
In  the  Senate,  vrould  you  be  content  if  someone  said:  OK,  we  are 
going  to  take  away  some  of  your  power  but  leave  you  a  part  of  it. 
Would  you  be  content  with  that  ?  Of  course  you  would  not. 

To  say  that  some  segregation  is  acceptable,  that  Mr.  Bel]  sought 
to  reduce  the  amount  of  segregation  because  of  the  turmoil  of  tlie 
time,  is  just  an  incomprehensible  kind  of  statement  to  me.  To  further 
indicate  that  this  should  be  accepted  as  an  act  of  good  will  b}'  the 
members  of  this  committee  is  just  confounding  to  me. 

There  are  several  other  areas  of  concern  about  that  earlier  period. 
Tho  question  of  tlie  nominee  being  a  moderate  is  0]ie  area;  and, 
indeed,  he  has  proclaimed  that  he  is  a  moderate.  Well,  he  has  also 
proclaimed  that  he  has  been  a  mediator. 

I  Icnow  you  mediate  in  terms  of  labor-management  disputes,  and 
you  mediate  in  terms  of  other  things.  But  in  my  opinion  you  do  not 
mediate,  vou  do  not  conciliate  on  the  law  of  the  land  in  civil  rights. 
You  simply  do  not  do  that. 

At  what  point  in  our  history  did  we  start  talking  about  mediating 
in  the  area  of  civil  rights?  As  a  moderate,  I  think  black  people  will 
have  a  number  of  questions  to  ask  about  that  self -description  as  being 
a  moderate.  He  said  he  is  a  moderate  and  not  an  activist  or  an  extreme 
liberal  on  civil  rights  issues. 

^Ve  haA^e  got  to  raise  some  questions.  I  would  hope  that  the  members 
of  the  committee  would  raise  these  questions.  What  does  a  "moderate" 
mean  when  faced  with  the  decision  whether  or  not  to  cut  off  Federal 
funds  to  a  noncomplying  public  or  private  recipient?  What  does  a 
"moderate"  mean  when  deciding  whether  to  press  a  controversial 
voting  rights  issue?  Wliat  does  a  "moderate"  mean  when  faced  with 
community  opposition  to  a  court-ordered  desegregation  plan? 

What  does  a  "moderate"  mean  when  faced  with  the  decision  whether 
to  pursue  a  major  antitrust  action? 

I  know  we  have  problems  with  definitions  of  words,  but  it  seems 
to  me  to  be  critical  to  black  Americans  and  men  to  good  will  in  this 
country  to  find  out  what  the  role  of  a  "moderate"  wull  really  mean  in 
the  Justice  Department  if  JNIr.  Bell  is  confirmed.  And  I  certainly 
hope  that  he  is  not. 

Our  other  major  area  of  concern  has  been  the  support  for  Mr. 
Carswell.  Let  me  indicate  that  I  share  with  Judge  Bell  the  desire 
not  to  hurt  a  man  who  is  already  down.  But  there  are  still  very 
troubling  questions  about  that  kind  of  support. 

It  seems  to  me  the  issue  becomes  a  question  of  the  judgment  of 
the  man.  He  supported  Mr.  Carswell  and  after  knowing  all  the  facts 
about  him  continued  that  support.  Then,  when  questioned  by  the 
press,  he  indicated  that  he  did  not  know  the  facts. 
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I  submit  tliat  that  is  a  very  troubling  kind  of  situation.  I  do  not 
think  that  this  committee  ouirht  to  !)«  satisfied  until  it  knows  with 
surety  whether  we  are  dealing  with  a  designee  who  is  consistent  in 
value  judgments,  consistent  in  his  judgments  about  people,  whether 
or  not  friendship  or  cronyism  or  anything  else  is  going  to  be  the  para- 
mount thing  in  stafluig  up  the  Justice  Department. 

We  have  talked  many  times  about  our  other  area  of  concern.  We 
have  iieard  a  great  deal  of  discussion  about  it.  That  is  the  matter  of 
the  segregated  private  clul)s.  Someone  raised  the  question,  and  we 
might  as  well  deal  witli  that  right  now:  Parren  Mitchell,  how  is  it 
j)0.-sible  for  you  to  challenge  someoiio  in  terms  of  membership  in  a 
segregated  club  when  you  belong  to  the  Congressional  Black  Caucus? 

Well,  of  course  it  is  possible.  We  have  women's  organizations.  We 
have  a  black  caucus.  We  had  a  southern  caucus  at  one  time. 

There  is  a  great  deal  of  ditl'erence  between  an  interest  group  in  the 
legislative  process  and  a  segregated  club  in  the  social  process. 

What  perhaps  disturbs  me  the  most  is  the  statement  that  I  believe 
.Induce  Bell  made  that,  if  he  becomes  Attorney  General,  then  he  will 
give  up  his  membership  in  those  private  clubs  until  such  time  as  he  is 
no  longer  Attorney  General. 

I  do  not  know  how  you  interpret  that,  but  it  seems  to  me  that,  for 
the  first  time  in  America,  we  are  hearing  .somebody  talk  about  a  pattern 
in  which  one's  segregation  is  placed  in  a  blind  trust  fund  while  he  is 
serving  in  public  office.  That  just  does  not  make  any  kind  of  sense. 

The  court  decisions  have  been  rehearsed  for  you  backwards  and 
forwards.  Of  course,  Judge  Bell  has  made  some  good  decisions.  On  the 
other  hand,  in  testimony  given  yesterday,  the  extra-legal  role  that  he 
appaieiuly  played  in  some  of  the  cases  which  came  before  him  do 
violence,  I  think,  to  the  concept  of  how^  a  judge  should  act. 

You  have  heard  specific  decisions  where  there  has  been  several 
questioning  of  the  opinions  and  the  decisions  written  by  Judge  B^^ll — 
questioning  by  his  peers  and  colleagues.  I  am  not  an  attorney,  but  I 
am  certainly  willing  to  take  the  statements  made  by  some  of  his  peers 
and  colleagues  with  reference  to  bad  decisions  and  bad  opinions 
written  by  this  judge. 

I  suppose  I  really  ought  to  take  a  moment  out  just  to  sort  of  rehearse 
before  the  members  of  this  conunittee  what  the  last  8  years  have  meant 
to  the  vast  majority  of  black  people.  We  went  through  the  Kennedy- 
Johnson  era  with  a  gn^at  deal  of  hope.  We  expected  that,  at  long  last. 
America  was  going  to  take  that  quantum  step  and  become  a  Nation 
wliich  would  not  operate  in  terms  of  race  or  prejudice  or 
disciimination. 

Tiien  suddeidy  somethinir  happened.  T'uder  the  leadership  of  Mr. 
Nixon  and  Mr.  Ford,  we  gradually  saw  the  erosion  of  many  of  the 
gains  that  we  had  nuide.  We  see  a  climate  in  which  there  is  opposition 
to  trying  to  put  blacks  in  professional  schools.  There  is  a  great  ileal 
of  talk  about  discriiuiuation  in  reveise. 

^\'v  see  a  clinuite  developing— and  I  think  that  climate  was  caiefidly 
nurtured — in  which  there  is  the  opinion  that  Ameiica  has  ilone  too 
much  for  "them."  And  that  means  black  peoi)le. 

Despite  all  of  the  adversities  of  the  last  S  years,  across  the  country 
black  peoi)le  gal\  ani/.<Ml  on  XovtMuber  l',  assuming  that  mavbe  we  ouirht 
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try  one  more  time,  just  once  more,  to  use  the  process  to  make  ourselves 
fully  equal  citizens  in  this  country.  And  we  did. 

I  almost  burst  with  pride  in  my  district  on  November  2  when  I  saw 
long  lines  of  black  people  standing,  waiting  to  cast  their  vote  for  a 
friend  in  the  White  House.  A  number  of  us  who  stood  in  those  lines 
and  a  number  of  us  who  campaigned  for  the  President-elect  were  look- 
ing specifically  at  the  Justice  Department,  at  the  Atttorney  General's 
Office. 

We  were  looking  forward  to  a  time  when,  once  again,  the  Justice 
Department  would  be  considered  our  friend.  Some  of  you  will  recall 
what  it  was  like  during  the  civil  rights  decade  1954  to  196-1.  At  the 
local  level  in  Mississippi  or  Alabama  or  Maryland  or  South  Dakota, 
blacks  and  their  white  friends  would  say,  OK,  we're  in  trouble,  but 
we  know  we  can  go  to  the  Justice  Department. 

There  was  a  great  deal  of  hope.  As  we  stood  in  line  on  jSTovember  2, 
that  was  a  part  of  the  dream  that  once  again  the  Justice  Department 
would  become  a  friend  and  ally  and  advocate,  a  supporter  for  the  poor, 
the  black,  and  the  minorities  in  this  coinitry.  That  was  a  dream. 

Then,  when  we  see  this  recommendation  that  ]\Ir.  Bell  become  the 
Attorney  General,  something  happens  to  that  dream.  What  happens 
to  it  was  best  described  by  the  black  poet,  Langston  Hughes : 

What  happens  to  a  dream  deferred? 

Does  it  dry  up 

like  a  raisin  in  the  sun  ? 

Or  fester  like  a  sore 

And  then  run  ? 

Does  it  stink  like  rotten  meat  ? 

Or  crust  and  sugar  over 

like  a  syrupy  sweet  ? 
Maybe  it  just  sags 
like  a  heavy  load. 
0  r  does  it  explode  f 

I  am  not  suggesting  any  explosion.  I  am  suggesting  that  that  high 
level  of  expectation  and  hope  that  black  people  had  for  the  idea  of  the 
Justice  Department  once  again  becoming  our  friend — that  great 
expectation  has  been  dashed  severely  because  of  the  possible  entrance 
of  Mr.  Bell  into  the  Attorney  General's  Office. 

I  am  a  realist.  I  think  I  have  learned  since  being  here  how  to  count 
votes.  I  read  the  editorials  in  the  paper.  I  see  how  Judge  Bell  has  been 
deferred  to  by  so  many  people  and  accorded  the  ultimate  in  respect 
and  social  amenities. 

I  add  all  those  things  together.  I  know  the  picture  is  very  clear. 
I  can  suspect  what  is  going  to  happen.  But  I  ask  you  to  speculate  on 
what  is  going  to  happen  in  the  minds  and  the  hearts  of  25  million- 
plus  black  Americans  when  the  first  shock  comes.  When  the  first 
chance  is  offered  to  protect  our  interests  and  our  concerns  in  this  new 
administration  and  that  chance  is  acted  on  badly  either  by  this  com- 
mittee or  by  the  Senate,  what  will  be  the  effect  ? 

I  would  like  now  to  turn  to  the  last  page  of  my  testimony  and  read 
from  just  the  last  two  paragraphs  beginning  on  page  7. 
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It  is  a  difficult  decision,  Mr.  Chairman  and  members  of  the  com- 
mittee, to  oppose  the  nomination  for  lugli  oflice  made  by  the  President- 
elect of  our  party,  for  whom  we  made  strenuous  efforts  to  insure  his 
election.  In  addition,  we  recognize  that  there  are  many  appointments 
]nade  by  the  Justice  Department  which  are  crucial  to  blacks.  Many 
peisons'feel  that  we  may  jeopardize  these  by  our  opposition  to  Judge 
Bell. 

AVe  were  besieged  by  a  number  of  people  suggesting  that,  indeed,  we 
will  get  no  blacks  as  U.S.  attorneys  and  we  will  get  no  blacks  as  Fed- 
eral judges,  particularly  in  the  South,  if  the  Black  Caucus  opposed 
Judge  Bell. 

Sure  we  want  jobs,  but  there  is  a  matter  of  principle  involved  al- 
ways. It  does  not  mean  very  much  to  place  one  black  in  a  key  position 
in  the  Justice  Department  and  at  the  same  time  have  the  Justice 
Department  operate  to  deny  to  millions  of  black  people  their  rights 
and  their  privileges  accorded  to  them  under  the  Constitution. 

Tlie  facts  are  so  compelling  in  this  case  that  we  feel  we  must  take 
thi.-^  principled  stand  at  this  time  because  of  the  implications  not  only 
for  blacks  but  for  the  entire  Nation. 

During  his  campaign.  Governor  Carter  said  that  when  his  cabinet 
selections  wei-e  completed,  we  would  be  proud  of  the  choices  he  had 
made.  Tlie  record  of  ]Mr.  Bell  is  not  one  which  makes  us  very  proud. 

The  Justice  Department  actions  daily  have  profound  impact  on 
all  segments  of  the  American  society.  It  is  the  protector  of  our  rights 
and  tlie  enforcer  of  our  laws.  Its  policies  and  decisions  affect  matters 
from  civil  rights  to  antitrust  policies,  from  FBI  to  criminal  prosecu- 
tion, from  the  millions  of  dollars  distributed  by  the  Law  Enforcement 
As.-ifstance  Administration  to  drug  enforcement. 

It  plays  a  central  role  in  the  appointment  of  judges  of  all  levels  of 
the  Fedei-al  judiciary.  I  would  respectfully  suggest.  Mr.  Chairman 
and  members  of  tliis  committee,  that  simply  too  much  is  at  stake  for 
the  Congressional  Black  Caucus  to  remain  silent. 

Too  many  serious  questions  have  been  raised  about  this  nominee. 
He  should  not  be  confirmed. 

The  nomination  is  particularly  distressing  in  the  wake  of  the  "Water- 
gate experience.  Who  can  forget  the  central  role  of  the  Attorney 
General  in  that  national  tragedy?  Who  can  forget  the  broad,  the  deep 
feeling  that  this  Nation's  trust  in  itself  liad  to  be  restored  through 
making  the  office  of  the  Attorney  General  and  its  occupant  above 
reproach  ? 

It  is  absolutely  essential  that  the  Attorney  General  be  a  person 
of  unchallengeable  integrity'',  commitment,  and  credentials.  T"''nfortu- 
nately.  Mr.  Chairman  and  members  of  the  committee,  Mr.  Bell  is  not 
that  person. 

On  l)elialf  of  the  Congressional  Black  Caucus,  I  urge  that  this 
couunittee  reject  the  nomination  of  Griffin  Bell  to  serve  as  U.S.  Attor- 
ney General. 

Lot  me  just  say  one  brief  statement.  T  was  in  uniform  in  Xew 
Orleans  during  the  war.  I  rode  the  bus,  and  I  did  not  sit  behind  the 
bai-.  Therefore  I  got  arrested. 

I  was  in  the  Deep  South  frequently  during  the  civil  rights  period. 
I  went  throufjh  all  of  the  insults  and  humiliations  that  anv  black 
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person  could  ii-o  tliroiio'h  in  the  Deep  South.  Yet  lh\  Cliairn-an  and 
members  of  this  committee.  I  still  believe  in  this  system.  I  still  believe 
that  this  is  the  system  that  is  ultimately  going  to  make  every  man, 
woman,  and  child  an  important  entity  and  that  governments  will  serve 
every  man,  Avoman,  and  child. 

I  still  believe  in  the  system.  But  I  beg  of  you,  do  not  strain  that 
belief.  Do  not  strain  it. 'And  you  will  strain  it  if  you  confirm  Mr. 
Bell  as  the  Attorney  General. 

Thank  you  very  much  for  letting  me  speak  to  you  this  morning. 

Senator  Kennedy,  [acting  chairman].  Congressman,  you  have  made 
a  verv  powerful  statement  here  before  the  committee. 

We  know  how  closelv  vou  follow  all  the  issues  invohdng  human 
rio-hts  and  civil  ridits.  Your  record  obviously  in  the  Congress  of  the 
Tnitcd  States  has  been  one  of  leadership  in  this  area.  Many  people 
look  to  you  as  well  as  the  Black  Caucus  to  insure  that  these  rights  are 
going  to  be  preserved. 

So  we  take  your  message  with  a  great  deal  of  interest.  We  know  that 
you  have  stated  it  with  a  good  deal  of  conviction  this  niorning.  We 
Welcome  you  to  this  committee  and  express  our  appreciation  for  your 
sharing  your  thoughts  here  with  us  this  morning. 

Senator  Bayh  ? 

Senator  Bayh.  Mi-.  Chairman,  T  certainly  want  to  associate  myself 
with  tlie  assessment  tliat  you  have  made  of  our  witness  and  the  jeader- 
shi]D  role  he  has  played.  It  has  been  my  good  fortune  to  work  with  him 
in  the  transportation  area.  There,  slowly  but  surely,  we  are  in  the 
process  of  creating  a  minority  resource  center;  so  as  we  rebuild  the 
railroads  of  this  country  we  are  confident  that  those  in  the  minority 
community  who  have  the  skills  will  also  have  a  chance  to  have  some  of 
the  jobs  and  utilize  their  talents  in  putting  our  railroads  back  in 
shape. 

I  want  to  say  publicly  that  I  appreciate  the  contribution  Congress- 
man IMitchell  has  made  in  this  area. 

Your  use  of  the  Langston  Hughes  poem  struck  home.  Mr.  Hughes 
happened  to  be  black.  ^Nly  wife,  who  makes  a  lot  of  speeches  about  the 
rights  of  women  and  tlie  need  for  equality  there,  finishes  a  lot  of  those 
speeches  with  that  compelling  reference  to  what  happens  to  a  dream 
deferred.  I  think  that  sums  up  in  a  very  few  words  what  happens. 

Let  me  ask  you  a  question.  Congressman  IMitchell.  I  know  you  have 
a  number  of  other  responsibilities. 

You  referred  to  insinuations  or  threats  or  outright  statements  that, 
if  the  Black  Caucus  opposed  Judge  Bell,  you  would  be  denied  black 
iudges,  district  attorneys,  and  other  jobs. 

That  is  a  i-ather  serious  kind  of  threat  for  anybody  to  make.  T  know 
you  do  not  refer  to  that  in  this  committee  lightly.  Could  you  tell  us 
who  made  that  kind  of  a  threat  ? 

Mr.  MiTCHEi,L,.  Let  me  make  it  very  clear  it  was  not  any  member 
of  the  Carter  administration  nor,  insofar  as  I  know,  persons  associated 
closely  with  Judge  Bell. 

Indeed,  I  am  not  going  to  give  names.  Let  me  explain  to  you  what 
happened.  I  Avould  get  a  phone  call  at  home  from  maybe  a  person 
who  was  a  black  mayor  in  some  town.  He  would  say :  "My  God,  if  the 
caucus  opposes.  Judge  Bell  is  a  part  of  the  whole  Carter  administra- 
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ti(.n  and  if  T  join  in  Nvith  voii  on  this,  tlien  I'mulrf  for  my  city  will  not 
be  forthconiintr  from  the  Carter  administration. ' 

1  <rot  some  calls  from  some  black  attorneys  whom  1  know,  hotli  m 
ihe  cilice  in  AVashii.-loii  and  in  n.y  home  in  Baltnnoi-'\  Ihev  snid: 
"We  think  you  are  right  in  principle.  We  think  the  caucus  is  right  to 
oppose  this  nomination,  but  remember  we  live  in  a  political  world.  It 
we  in  any  way  associate  ourselves  with  this,  then  the  chancos  for  us 
c^etting  jobs  in  the  Justice  Department  are  in  jeopardy." 
^  It  was  that  kind  of  thing.  I  want  to  make  it  very  clear  that  it  was 
not  in  any  way  related  to  the  Carter  administration  or  to  Judge  Bell 
or  his  close  associates. 

Senator  Bayii.  I  appreciate  your  hcljnng  us  to  understand.  It  sounds 
as  if  this  was  an  individual  determination  on  the  i)arts  of  individuals 
who  wei'e  concerned. 

;Mr.  MrmiELL.  And  some  organizations. 

Senator  Bavii.  Thank  vou  very  much. 

I  think  the  fact  that  the  Black  Caucus  has  taken  this  position  is  a 
very  significant  kind  of  thing.  After  all.  you  are  more  than  Membei-s 
of  Congress.  You  speak  for  a  large  constituency.  Your  opinion  carries 
a  lot  of  weight. 

As  we  go  along  here,  if  some  of  us  reach  the  conclusion  that  Judge 
B(dl  should  .serve — and  we  in  this  committee  are  seeking  the  saine 
goals,  your  desire  that  there  not  bp  a  little  segregation:  Avhoever  is 
Attorney  General  darn  well  better  enforce  those  laws  equitably  across 
tlie  board. 

If  we  come  to  the  conclusion  that  Judge  Bell  should  serve,  it  is  based 
on  the  fact  that  we  believe  he  is  a  man  who  could  reach  these  standards. 

T  can  nndei-^tand  how  ^■oll  come  to  a  diflVrent  conclusion.  })nt  after 
we  look  back  on  this,  if  he  does  reach  those  standards.  I  would  hope 
that  the  Black  Caucus,  in  its  typical  fashion  of  candor,  would  express 
their  satisfaction.  I  think  a  lot  of  pcojde  are  looking  to  you.  I  mean 
men  and  women  who  ha\e  been  out  there  on  the  point  of  this  move- 
ment to  see  that  black  votes  are  relayed  in  meaningful  political  power. 

I  know  that  does  not  ease  your  concern  for  this  nominee,  but  I 
certainly  think  that  we  cannot  ignore  the  fact  that  you  are  opinion 
leaders  out  tliere.  "'A  drea?n  deferred'':  we  cannot  let  that  hapi)en. 

Mr.  MiTcnr.LL.  ^tay  I  respond  please  ? 

Senator  Bayh.  Yes. 

Mr.  MiTcirKix.  I  was  almost  inlh.iiod  in  my  hx-al  ])ress  in  Baltimore 
when  I  laised  sei-ions  questions  about  Mr.  Nixon's  peiformance  in  the 
White  Iloiuse.  In  one  editorial  I  was  ridiculed:  "A  Congressman  has 
no  business  tiying  to  dictate  policy  to  a  President." 

Somehow  oi-  anoth<»r,  after  years  of  experience,  yon  get  \ibrations. 
Then  you  look  at  the  recf)rd.  Now  we  know  that  those  of  us  who 
opposed  Mr.  Xixon's  jiolicies  and  practices  were  right. 

I  was  similarly  vilified  in  my  State  of  ^Maryland  when  I  spoke  out 
aijainst  Mr.  Agnew's  insensitivity  to  the  poor.  There  was  (he  opinion 
tliat  -fimeliow  or  another  I  should  not  vwn  critici/.e  the  Vice  I*resi- 
dent.  Mi-.  Agnew.  AVell,  w(>  were  right.  We  have  not  always  been 
right,  and  I  am  man  enough  when  I  am  wrong  to  make  an  apology, 
l)ublicly  and  loudly. 

But  in  this  instance,  until  there  is  indisi)utable  evidence  that  Judge 
Bell  is  ((Mumitted  to  e(|uality  across  the  board-^not  segmentally,  not 
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piecemeal — until  there  is  demonstrable,  indisputable  evidence  to  that 
effect,  we  will  continue  to  oppose. 

Senator  Kennedy.  Senator  Mathias  ? 

Senator  Mathias.  Congressman,  in  your  statement,  which  I  was  just 
reviewing  a  minute  ago,  most  of  the  cases  that  you  cite  are  civil  rights 
cases.  Of  course,  the  Justice  Department  has  a  very  broad  responsi- 
bility. It  touches  almost  every  aspect  of  American  life. 

One  example  is  the  antitrust  function,  which  every  consumer  has 
a  vital  interest  in.  There  are  pressing  antitrust  questions  unresolved 
with  which  the  Attorney  General  is  going  to  have  to  grapple.  There 
are  questions  relating  to  criminal  law. 

There  are  questions  of  how  we  structure  Federal  organizations  deal- 
ing with  cities  that  will  impact  on  the  decisions  of  the  Justice 
Department. 

I  am  wondering  if  your  review  of  Judge  Bell's  record  has  con- 
templated any  of  these  areas  ?  They  may  not  be  more  important  than 
the  civil  rights  questions,  but  they  affect  the  lives  of  many  of  the 
people  who  are  also  affected  by  decisions  in  the  civil  rights  area. 

Mr.  Mitchell,  No,  Senator  Mathias ;  unfortunately,  we  did  not  go 
into  detail  on  the  other  aspects  of  the  workings  of  the  Justice 
Department. 

It  is  not  because  we  are  not  concerned  about  them.  Obviously,  to  the 
extent  that  trusts  continue  to  operate,  we  reduce  the  possibility  of 
minorities  going  into  business  somewhere  down  the  line. 

We  know  that  the  whole  scoj^e  of  the  operation  of  the  Justice  De- 
partment impacts  on  the  lives  of  all  Americans.  But  it  was  our  feeling 
that  perhaps  others  would  address  that  issue — those  other  issues. 

It  was  our  further  feeling  that  the  civil  rights  record  of  the  judge 
stood  out  in  such  sharp  relief  that  that  was  the  area  in  which  we 
had  to  make  our  case.  Certainly  we  are  concerned  about  the  other 
areas,  but  we  did  not  research  deeply  into  them. 

Senator  Mathias.  I  see. 

One  of  the  troubling  questions  I  think  this  committee  is  going  to 
have  to  wrestle  with — and  you  might  be  useful  on  this — is  that  the 
evidence  which  we  have  had  here  in  the  last  several  days  was  of  Judge 
Bell's  activities  when  massive  resistance  was  the  policy  in  Georgia  and 
that  was  17  years  ago.  These  were  the  events  of  1958,  1959.  and  1960. 

Do  you  feel  there  has  been  a  softening  of  Judge  Bell's  attitude  since 
those  days  that  would  make  a  difference  if  he  is  Attorney  General  of 
the  United  States?  He  obviously  is  not  the  same  Griffin  Bell  as  the 
relatively  young  Atlanta  lawyer  of  those  days. 

Mr.  Mitchell.  If  my  recollection  is  correct,  and  I  have  to  refer 
to  my  notes,  it  seems  to  me  that  Judge  Bell  participated  in  a  court 
decision  in  1976.  I  can  check  with  a  member  of  my  staff :  That  was  a 
year  ago.  Once  again  he  was  protective  of  segregationist  policies.  I 
would  like  to  check  it  with  my  staff  and  pull  that  case  if  I  can. 

Nevertheless,  I  think  you  have  got  to  understand.  Senator  ]\Iathias, 
that  even  during  the  brief  period  that  I  have  been  in  the  Con- 
gress I  have  seen  men  stand  up  and  raise  their  hand  and  take  the 
oath  that  they  were  going  to  carry  out  their  duties  without  regard 
to  race,  creed,  or  color.  Then,  once  in  place,  all  of  their  background 
and  experience  which  was  antiblacks  or  others  somehow  manifested 
itself. 
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Let  me  just  say  one  other  thing. 

I  see  a  member  of  the  staff  of  the  BLick  Caucus  had  just  joined 
me.  3^Ir.  Chairman,  may  I  introduce  Barbara  Williams,  executive 
director  of  the  Congressional  Black  Caucus. 

In  response  to  your  question,  I  attempted  to  point  out  earlier  in 
my  testimony  that  it  seems  to  me  the  true  measure  of  statesmanship 
and  commitment  and  real  Americanism  is  when  a  man  stands  up 
for  principle  against  almost  unprecedented  odds. 

You  have  made  tough  decisions.  Senator,  with  regard  to  political 
considerations;  and  you  have  stood  up  for  what  is  right.  I  think 
every  member  on  this  committee  has  had  to  face  some  tough  political 
decisions  and  make  tlie  choice  between  standing  up  for  principle  or 
knuckle  under  to  whatever  pressures  are  extant  at  that  time. 

I  think  you  stand  up  for  principle  based  upon  a  consistent  life- 
time pattern  of  standing  up  for  principle.  We  do  not  find  that  con- 
sistent lifetime  pattern  with  Judge  Bell.  Therefore  I  would  seriously 
question  whether  he  would  deliver  for  us  as  xVttorney  General.^ 

The  case  that  I  referred  to  in  my  testimony  w\as  the  [Miami  Yacht 
Club  case.  That  was  just  a  year  ago. 

Senator  ISlATinAS.  Thank  you. 

Senator  Kexxedt.  Senator  Chafee  ? 

Senator  Cfiafee.  ]Mr.  Mitchell,  I  just  want  to  touch  on  one  point 
that  has  been  raised.  But,  first  of  all,  I  appreciate  tlie  opportunity  of 
hearing  your  very  eloquent  testimony. 

I  have  a  question  about  what  3'ou  might  call  redemption.  That  has 
been  mentioned  here.  Let's  take  the  context  of  the  times — 20  years 
ago.  The  Vandiver  administration  was  in  oflSce.  Judge  Bell  was  assist- 
ing him  in  a  legal  capacity. 

Judge  Bell  has  freely  admitted  that  he  is  not  a  leading  liberal, 
but  he  was  a  moderate.  The  schools  were  kept  open  is  the  point  of 
his  testimony,  as  I  gathered  it  here  the  other  day. 

But  at  the  same  time,  lefs  assume  for  the  sake  of  the  discussion 
that  Judge  Bell  has  grown  and  is  more  sensitive,  as  he  has  testified  to, 
to  the  problems  of  the  minorities.  This  is  partial  redemption,  if  you 
want  to  call  it  that. 

Let's  get  on  to  the  situation  of  his  having  experienced  this  grow- 
ing, both  past  and  as  it  will  continue.  AVhat  do  you  say  to  those  wlio 
suggest  that,  as  a  result  of  this  experience  in  the  committee,  and  the 
Congress  and  the  public  having  called  his  attention  to  these  past 
possible  insensitivities,  once  he  gets  in  office  he  will  tilt  the  other 
way?  lie  will  lie  perhnps  more  sensitive.  Is  that  a  risk  5'ou  arc  not 
prepared  to  run?  I  would  be  interested  in  your  comments. 

[Mr.  Mitchell.  I  would  simply  respond  by  saying  I  hope  you  arc 
right. 

Senator  Chafee.  I  am  not  predicting  anything.  I  am  just  present- 
ing a  hypothetical. 

!Mr.  Mitchell.  I  hope  that  you  are  correct.  Tf.  indeed,  there  is  a 
real  manifestation  of  being  born  again — politically,  not  in  terms  of 
roligio!! — then  I  will  be  glad  to  ask  for  an  opportunity  to  come  before 
this  committoo  and  say  that  I  made  a  mistake.  But  you  go  bv  a  rec- 
ord. You  go  by  a  life  pei'formance. 

In  everything  else  that  we  deal  with  in  this  Congress,  we  look  at 
a  man  or  woman  or  Member  of  Congress  and  evaluate  them,  not  be- 
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cause  of  one  speech  that  they  have  made,  but  how  thej  performed  for 
7  yea i-s  in  the  Senate  or  20  3'ears  in  the  House. 

The  record — I  am  sorry,  Senator — the  record  causes  me  not  to  be 
hopefuL 

Senator  Chafee.  Another  point,  as  I  understand  it,  is  that  we  are 
going  to  have  testimony  here  from  some  gentlemen  who  were  active 
in  the  NAACP  at  that  time  in  Athmta  during  the  school  segregation 
experiences  and  attempts  to  desegregate. 

It  is  my  understanding  that  those  gentlemen  are  going  to  testify 
that  Judge  Bell  provided  a  very  effective  role  as  far  as  the  commu- 
nity was  concerned. 

What  is  your  answer  to  that  anticipated  testimony,  since  it  will 
come  from  blaclrs  who  were  there  on  the  spot,  as  I  understand,  at  the 
time,  and  who  were  themselves  on  the  firing  line,  as  it  were  ? 

Mr.  MrrcHELL.  T  know  there  will  be  some  black  people  speaking  in 
sup|)ort  of  Judge  Bell.  I  neither  condemn  thom  nor  hate  them  because 
they  are  going  to  speak.  T  understand  wliy. 

Even  noAv,  despite  all  the  advances  that  have  been  made  in  race  rela- 
tions and  under  the  law  in  this  country,  even  now  for  most  black  peo- 
ple, it  is  still  a  survival  game.  How  do  we  survive  politically?  How  do 
we  survive  in  the  economic  sphere  ?  How  do  we  just  cling  onto  survival  ? 

I  can  understand  that  people  will  have  various  approaches  in  terms 
of  the  best  method  to  survive.  T  think  that  is  what  happened  in  Zim- 
babwe. "Wo  have  seen  evidences  of  tliis  in  Zimbabwe,  in  the  Union  of 
South  Afi'ica.  vSome  blacks  have  accepted  apartheid.  They  are  living 
with  it.  That  is  their  method  of  survival ;  even  though  they  m.ay  hate 
it.  they  are  working  through  that  separate  system. 

Tlien  there  are  others  who  are  adamant  and  openly  violent  in  their 
opposition  to  it. 

I  would  respectfully  suggest  to  you.  Senator,  that  because  of  what 
this  Nation  has  been  in  terms  of  discrimination  and  prejudice  very 
often  blanks  have  adapted  to  a  survival  pattern.  This  means  the  ac- 
ceptance of  less  than  the  maximum,  less  than  the  best. 

I  do  not  condemn  anyone  for  doing  that.  I  applaud  their  efforts  to 
sunnve.  I  would  suspect  that  much  of  the  testimony  that  you  will 
probably  hear  has  that  kind  of  thiMkiu.<r  in  the  background  behind  it. 

Let  me  just  do  one  other  thing.  Eai'lier  on.  T  indicated  what  hap- 
pens to  a  mavoT-  v.-ho  mirjrht  want  to  oppose  his  nomination  and  he  is 
the  mayor  of  his  city.  He  knoAvs  that  this  man  will  possibly  become 
a  member  of  the  President's  cabinet.  He  knows  that  his  city  has  got 
to  survive  because  of  the  flow  of  Federal  funds. 

Without  any  pressure,  doesn't  he  bejrin  to  think:  Well.  now.  T  can't 
oppose.  Maybe  T  facilitate  the  flow  of  Federal  funds  by  coming  up  and 
supportinsf. 

What  happens  to  anv  local  blacks  in  my  State  or  in  your  State  or  in 
anv  other  State  when  they  feel  that  their  survival  is  tied  to  an  existing 
political  constellation?  T  understand  why  they  might  appear  here. 

Does  that  respond  to  your  question  ? 

Senatnor  Chafee.  Yes:  that  responds  to  my  question. 

Mr.  MrrrTTELT..  INTav  T  make  one  other  point  here? 

Senator  Chafee.  Yes. 

Mr.  MiTrHELL.  T  am  also  convinced — and  T  am  sorry  T  neicrlected  to 
say  this — there  may  be  some  blacks  who  just  enjoyed  such  a  good 
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Intel-personal  relationship  with  tlie  jiulge  on  ii  one-to-one  basis  that 
they  ieel  constrained  or  conipelleil  because  of  their  friendship.  I  can 
understand  that.  That  is  a  pattern  that  has  existed  in  this  country 
for  a  very  long  time. 

You  can  take  some  persons  who  display  very  strong  biases  and 
prejudices  against  various  groups  as  a  collectivity,  and  they  might 
enjov  excellent  interpersonal  relationship  with  one  member  of  that 
group.  So  that  may  also  be  a  basis  on  which  people  would  appear. 

Senator  Chafee.  Let  me  ask  you  one  more  question  if  I  might. 

Taking  the  situation  as  it  existed  then  and  the  problems  of  the  deseg- 
regation of  the  ^chools  in  what  you  might  call  deep  southern  States — 
ceilainly  Georgia  is  one  of  them,  ('ompare  Georgia  with  South  Caro- 
lina, Alabama,  Mississippi,  for  example.  AVhen  all  was  said  and  done, 
liow  did  the  Georgia  scliools  make  out  during  this  period  as  a  result 
of  the  Siliiey  Gonnnission.  as  a  result  of  Judge  Bell's  efforts? 

AVas  it  better  in  your  judgment  or  worse  or  no  different  from  these 
other  deep  «;outhern  States'? 

T  know  you  are  very  familiar  with  JMai-yhind.  but  T  do  not  think 
Maryland  is  exactly  a  fair  comparison.  I  do  not  believe  the  tensions 
were  as  high.  I  may  be  wrong. 

jNIr.  Mitchell.  Let  me  respond  very  biiefly  with  reference  to  ^Farv- 
land.  T  think  you  are  right;  the  tensions  were  not  as  high.  But  they 
could  have  been  as  high  liad  we  liad  persons  in  high  office  who  would 
ajrsfi'avate  a  situation  to  heiuhten  those  tensions. 

I  think  Judge  Bell  indicated  that  he  wanted  to  keep  the  schools 
open  in  Georgia.  That  was  his  primary  mission.  He  kept  them  open 
on  largely  a  segregated  basis.  I  would  suggest  to  you.  Senator,  that, 
had  he  and  those  other  three  kev  lawyers  that  were  the  stratejrists, 
had  others  stood  up  even  against  a  Governor.  Governor  Vandiver.  and 
said  that  this  is  the  Avrong  way  to  do  it,  then  the  Georgia  schools 
would  have  been  fully  deseirregated  a  long,  long  time  ago.  He  might 
l)e  appearing  here  as  a  nominee  and  T  miirlit  be  endorsing  him. 

You  see.  the  problem  for  me  is  this.  How  do  you  ever  justify  and 
f'X})lai)i.  no  matter  what  the  situation  is.  defmance  of  law?  That  is 
what  T  think  Juda'e  Bell  adxocaterl.  resistance  of  law. 

Afavl)e  everybody  was  ]ia])py  duriuir  tliat  time  the  schools  were 
kept  open  on  a  segregated  basis.  But  consider,  if  you  will,  the  psycho- 
loLMcal  damage  done  to  the  people  of  Georgia  when  thev  look  at  their 
key  people  in  Go\ei-niiient  and  their  lealing  l(\iral  minds  savimr:  The 
vav  to  look  at  the  law  is  to  try  to  fiiul  means  by  which  you  contravene 
the  law. 

Is  not  tha^  a  Vv\(\  of  psychological  price  you  pay  for  in  the  minds 
of  ])eoplp  by  having  done  that  ? 

Let  me  just  say  one  otlier  thinir.  T  imagine  if  was  tough  in  Georgia 
at  that  time.  T  do  not  think  Judge  Bell  or  anyone  else  has  been  wrouir 
in  the  desci-iption  of  the  kind  of  turmoil  that  was  down  there. 

TFe  indicated  that  he  was  counsel  for  the  Govornor  who  was  a  racist. 
IJo  had  to  so  alon.o-  with  what  <he  Governor  said  to  try  to  keep  the 
situation  calm.  "Well,  we  have  an  example,  it  seems  to  me,  in  the  person 
of  a  foiiner  Altorney  General  who  defied  a  President  of  the  T Jiited 
States  and  went  throu^rh  a  Saturday  Xight  ATas^acre.  A  President  i-^ 
more  powerful  than  any  Governor,  it  S(M'ms  to  me.  That  man  stood  up 
and  said:  Xo.  T  am  not  going  to  o])ey  von.  ^Tr:  Xixon.  l>ecausp  vou 
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are  wrong.  AVlio  lias  more  respect  from  this  Nation  toda}^  that  Attor- 
ney General  or  Governor  Vandiver  ? 

Senator  Chafee.  Thank  yon. 

Senator  Kennedy.  Senator  Kiegle?  _ 

Senator  Riegle.  First  of  all,  I  want  to  especially  welcome  Congress- 
man Mitchell,  who  I  consider  a  dear  friend  and  certamly  one  of  the 
most  outstanding  Members  of  the  House. 

What  von  said,  I  think,  is  an  important  addition  to  the  body  or 
thought  and  insight  that  we  have  to  consider  in  evaluating  this  nomi- 
nation. .    . 

Let  me  ask  you  this.  Was  there  any  attempt  by  the  Carter  admniis- 
tration  to  constructively  consult  with  the  Black  Caucus  on  a  matter 
as  important  as  this  one,  the  prospective  selection  of  an  Attorney 

General  ? 

Mr.  Mitchell.  To  the  best  of  my  knowledge,  there  was  not. 

Some  of  the  caucus  members  were  honored  to  go  to  Plains  and  to 
talk  with  the  President-elect.  Frankly,  we  had  assumed  that  on  the 
basis  of  the  conversations  with  the  President-elect  there  would  hnve 
been  a  kind  of  communication,  particularly  on  critical  issues.  In  this 
instance  I  know  that  I  was  not  consulted.  I  seriously  doubt  that  any 
member  of  the  caucus  was  consulted. 

Senator  Riegle.  Was  the  caucus  consulted  with  respect  to  any  other 
Cabinet  officers  ahead  of  time  ? 

Mr.  Mitchell.  That  is  correct.  There  has  been  consultation,  not  di- 
rectly with  Mr.  Carter  but  with  members  of  the  transition  team  nnd 
other  high-placed  people  in  the  Carter  cadre.  So  there  has  been  con- 
sultation; yes. 

Senator  Riegle.  I  take  it  not  on  all  of  the  Cabinet  members,  but 
some  ? 

Mr.  Mitchell.  On  some. 

Senator  Riegle.  But  clearly  there  was  none  in  the  case  of  the  Attor- 
ney General  insofar  as  you  know  ? 

Mr.  Mitchell.  None. 

I  must  confess  I  was  very  disappointed  on  this.  Perhaps,  had  tliere 
been  some  communication  and  conversation  prior  to  tlie  recommo^d- 
msa  of  Judffe  Bell's  name,  perhaps  there  were  some  thiugs  in  the 
President-elect's  mind  that  would  have  caused  us  not  to  be  sittino:  here 
opnosiug.  But.  unfortunately,  there  was  no  such  communication. 

Senator  Riegle.  As  you  rank  the  imr>ortance  of  the  vnrious  Cabinet 
officers  to  the  needs  and  problems  and  opportunities  of  black  people 
in  this  country,  where  would  you  rank  the  Attorney  General  ? 

IVTr.  Mitchell.  That  is  the  critical  position. 

You  will  never  achieve  integrated  housing  in  this  countrv  unless 
you  have  an  advocate  Attorney  General  who  is  committed  to  the  idea 
of  intecfrated  communities.  You  will  never  achieve  the  full  desegree'a- 
tion  of  the  schools  unless  the  Attornev  Genernl  nnd  the  Justice  De- 
partment is  committed  to  that,  is  an  advocate  for  it.  and  works  for  it. 

In  the  area  of  employment,  we  will  never  end  the  massive  unemploy- 
ment that  wracks  black  communities  unless  you  have  got  an  Attor- 
nev General  there  who  is  battling  to  enforce  the  title. 

It  is  the  key.  Whatever  else  happens  to  us,  ultimately  it  goes  ba<"k  to 
the  Justice  Department  really  either  to  be  our  friend  or  our  foe  or  to 
be  neutral. 


215 

If  joii  are  foe  or  neutral,  then  we  are  lost. 

Senator  Eiegle.  So  you  put  the  Attorney  General  right  at  tlie  top 
of  tlielist? 

^h:  MrrciiELL.  That  is  the  highest  priority,  Senator. 

Senator  Eiegle.  The  fact  that  there  was  not  some  attempt  to  coun- 
sel about  this  is  all  the  more  troubling  to  you,  I  would  gather,  because 
of  that? 

]Mr.  ]Mitciieij:..  Yes ;  it  is. 

I  cannot  speak  for  all  the  members  of  the  caucus.  I  am  speaking 
just  for  myself  on  this  point.  I  would  have  hoped  that  the  President- 
elect, for  whom  all  of  us  tried  to  do  so  much,  would  have  consulted 
us  on  this  particular  issue. 

You  know,  I  can  recall  during  the  campaign  when  I  was  on  airplanes 
running  around  the  country  in  various  States  speaking  for  the  Presi- 
dent-elect. I  think  all  the  members  of  the  caucus  did  this.  The  results 
of  our  efforts  were  clearly  evident  on  November  2. 

I  am  just  really  disappointed  that  there  was  no  consultation. 

Senator  Riegle.  You  know,  one  thing  that  comes  out  of  your  testi- 
mony to  me,  and  also  the  testimony  of  Clarence  ^Mitchell  yesterday,  is 
that,  if  we  go  back  to  this  very  troubled  period  in  Georgia  which  was 
long  ago  and  clearly  took  place  under  a  diflFerent  set  of  circumstances 
than  we  find  today,  it  seems  to  me  woven  thronofh  your  statement  ex- 
plicitl}'  and  implicitly  both  is  the  following  fact.  Because  things  were 
not  done  that  ought  to  have  been  and  that  might  have,  damage  was 
inflicted  on  people  that  can  never  be  set  right. 

Lives  were  altered.  Educations  were  denied.  People  were  hurt.  Peo- 
ple were  killed  in  some  instances.  This  is  been  use  of  a  set  of  circum- 
stances that  existed  at  that  time.  No  matter  how  one  goes  back  and 
trie<5  to  piece  together  exactly  what  the  interplay  of  forces  was,  we 
do  know  is  that  there  were  a  whole  number  of  agcfrieved  parties  for 
whi.'^h  there  really  can  be  no  effective  remedv. 

This  is  why  it  seems  to  me  that  careful  reconstruction  of  the  his- 
tory in  terms  of  what  part  people  played  is  sicrnificant.  The  cost  was 
not  borne  in  any  c-en  fashion.  It  fell  very  disproportionately. 

It  seems  to  me  the  representation  the  NAACP  yesterday,  and  your- 
self on  behnlf  of  the  Black  Caucus  todav,  is  to  raise,  amonof  other 
things,  this  issue  of  the  effect  of  public  behavior  on  the  lives  of  people 
whose  names  we  cannot  cite  or  Icnow  necessarily.  But  it  is  a  very  Ions: 
list.  The  degree  to  whirh  that  is  really  relevant  now  in  terms  of  the 
decision  that  we  are  called  upon  to  make  in  terms  of  the  fitness  to  be  At- 
tornev  General  is  relevant. 

T  do  not  know  if  you  had  an  opportunity  to  hear  Mr.  Bell's  testi- 
monv  in  the  two  previous  days.  It  would  be  mv  ?ense  that,  in  terms  of 
his  tone  and  feelin,<T,  whatever  his  exart  role  m  the  past  and  his  inten- 
tions so  far  as  the  future  is  concerned,  he  has  been  quite  explicit.  Sen- 
ator Bayh  and  Senator  Ivennedy  have  touched  on  this. 

He  has  given  some  very  clear  pledgee  about  vijrorons  feelin.<i  about 
enforcing  tho  law  and  civil  ricrht^  legislation  and  seeing  to  it  that  jus- 
tice is  applied  in  an  evenhanded  fashion  with  some  degree  of  advocacy 
rather  than  just  a  pnssive  n]ipronch,  and  so  forth. 

T^  still  seems  to  me  that  the  importance  of  the  historv  here  is 
twofold. 
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One.  it  is  to  establisli  exactly  what  the  role  was.  And  also,  to  always 
bear  in  mind  the  fact  that,  whatever  harm  may  have  been  done,  it 
is  in  himian  terms  and  cannot  be  erased.  It  is  a  fact.  The  people  who 
were  aromid  to  bear  those  scars  do,  in  fact,  bear  them. 

I  think  that  is  a  very  important  fact.  It  is  in  my  mind. 

Mr.  Mitchell.  I  certainly  agree  with  you,  Senator.  I  just  would 
hope  that  before  there  is  any  final  action  taken  by  this  committee  that 
we  will  dig  deej)]y  again  into  that  period.  I  just  think  we  would  be 
derelict  in  our  duty  if  we  did  not. 

Senator  Kiegle.  I  appreciate  your  coming  today.  I  will  certainly 
weigh  what  you  have  had  to  say  here. 

Mr.  Mitchell.  Thank  you.  Senator. 

Senator  Bayh  [acting  chairman].  Senator  Heinz,  do  you  have  a 
question  ? 

Senator  ITeixz.  Thank  you,  Mr.  Chairman.  I  would  like  to  welcome 
my  good  friend  and  former  colleague  to  the  Judiciary  Committee. 

I  would  like,  if  I  may.  Congressman  Mitchell,  to  ask  you  to  expand 
upon  a  part  of  your  testimonv.  I  mean  that  part  dealing  with  the 
support  of  Harrold  Carswell's  nomination  to  the  Supreme  Court. 

In  particular,  you  state  that — 

By  the  time  of  the  Bell  letter,  it  was  abundantly  clear  to  the  public  that 
Carswell's  record  on  race  relations  was  abominable. 

You  were  referring  to  this  letter  of  recommendation  of  Carswell 
that  vras  sent?  , 

Mr.  Mitchell.  That  is  right. 
Senator  Heinz.  Then  you  go  on  to  say : 

Worse  still,  when  the  story  broke,  soon  after  Mr.  Bell  was  named  as  the 
nominee  for  Attorney  General,  he  denied  he  knew  of  Carswell's  prosegregation 
speech,  a  position  he  since  revised.  Yet  that  speech  had  been  reported  in  the 
press  several  days  prior  to  Bell's  January  26  letter,  as  Mr.  Bell  subsequently 
acknowledged. 

Could  you  give  us  for  inclusion  in  the  record  the  documentation  on 
this,  if  the  chairman  concurs? 

Mv.  jVIitchell.  Yes:  we  would  be  delighted.  I  am  not  at  all  sure 
I  have  it  with  me,  but  we  will  be  delighted  to  submit  the  documentation 
to  that. 

Senator  Heinz.  ]\Ir.  Chairman,  I  would  request  that  be  made  a  part 
of  the  liearing  record  if  there  is  no  objection. 

Senator  Bayh  [acting  chairman].  Without  objection,  it  is  so 
ordered. 

Senator  Heinz.  Thank  you,  Mr.   Chairman. 

[The  material  referred  to  had  not  been  received  at  the  time  the 
hearing  was  printed.] 

Senator  Bayh   [acting  chairman].  Senator  Sasser? 

Senator  Sasser.  Congressman,  I  want  to  thank  you  for  appearing 
here  today.  I  want  to  say  that  I  think  your  views  are  very  worthwhile. 

I  want  to  ask  one  or  two  verv  specific  questions  if  I  may. 

No.  1,  do  you  know  Judge  Bell  personally? 

Mr.  Mitchell.  No;  I  do  not. 

Senator  Sasser.  Have  you  ever  had  an  opportunity  to  converse 
wit!:'.  Jiim.  about  matters  afFectinjr  civil  rights  or  about  positions  the 
Justice  Department  vrill  take  with  regard  to  enforcing  civil  rights? 


Mr.  MiTCHELX.  Xo:  I  have  not. 

However,  Senatfir,  I  have  been  o\  er  here  for  2  days  or  more.  I  have 
lieard  his  testimon}  and  his  proniinciamentos  with  reference  to  how  he 
intends  to  enforce  civil  ri<^iits  if  he  becomes  Attorney  General. 

Let  me  further  indicate  that  the  general  practice  of  the  caiu-us  is 
that,  if  it  has  a  matter  of  concern,  we  research  the  record  of  a  person 
rather  than  goin^  to  the  person.  Also,  let  mo  hastily  add  that,  liad 
Judge  liell  mert'Iy  picked  up  a  phone  and  said:  Look,  I'm  being 
considered  for  the  Attorney  General;  1  want  to  come  over  and  talk 
with  you,  1  think  every  member  of  that  caucus  would  have  been 
deligHted  to  have  met  with  him.  This  did  not  transpire. 

.Senator  ISasser.  1  v.onder,  Gongressman,  how  we  should  balance 
youi-  testimony  regarding  tlie  capabilities  and  qualifications  of  Judge 
Bell  against  that  of  other  black  Americans  from  Georgi^i  and  that  of 
the  distinguished  mayor  from  Alabama.  Tlie}^  are  familiar  with  him 
personally.  1  think  that  they  will  represent  to  this  connnittee  that  he 
will  be  an  exemplary  Attorney  General. 

This  is  a  dilemma  for  me. 

^Ir.  MiTcnEJ.L.  I  think.  Senator,  that  I  addres.sed  tliat  issue  in  re- 
sponse to  the  (question  from  your  fellow  committeeman.  I  tliin.k  I 
pointed  out  that  whether  or  not  you  want  to  admit  to  it  or  not,  or 
whetlier  a  lot  of  blacks  want  to  admit  to  it  or  not,  we  live  basically 
under  a  technique  of  survival  in  this  country. 

There  may  be  blacks  who  are  going  to  testify  on  the  basis  of  inter- 
personal relationsliips.  There  may  l;e  some  blacks  wlio  will  endorse 
him  l)ecause  of  how  they  were  handled  in  his  courtroom  in  a  profes- 
sional manner.  There  may  be  some  others  who  will  testify  in  terms 
of:  "What  can  we  anticipate  if  he  becomes  the  Attorney  General? 

I  would  iust  suggeFt  to  you  that  survival  pattern  is  going  to  make 
people  behave  in  different  manners.  The  weight  to  be  assigned  to 
their  testimonj'  versus  mine  and  some  others  is  this :  How  much  is 
that  survival  pattern  pressured  in  one  region  as  opposed  to  another? 

Senator  Sasser.  But  we  are  not  going  to  excbuie.  ai-e  we,  the  pos- 
sibility. Congressman,  that  some  of  these  distinguished  black  Amer- 
icans who  will  testify  in  favor  of  Judge  Bell  might  be  testifying  for 
him  because  they  honestly  believe  that  he  Avill  be  a  fine  Attorney 
General  of  the  United  States  ? 

Mr.  MrrniF.LL.  AVhy,  yes.  I  do  not  think  you  should  exclude  at  all. 
I  tried  to  point  out  that  a  lawyer  who  has  practiced  before  Judge 
Bell  has  every  right  to  stand  up  here  and  say :  "Well,  wlien  I  apjiearod 
before  him  in  hi?  court,  he  treated  me  as  a  gentleman.  He  handed  down 
a  fair  decision,  and  this  was  excellent. 

I  think  that  is  perfectly  legitinuite,  and  it  ought  be  vreighed  very 
carefully  against  a  lifelong  pattern  and  a  record  that  has  been  dis- 
played here  today  and  yesterday. 

Senator  Sasser.  Then'  was  a  statement  made  earlier  in  voui'  testi- 
mony. Congressman,  to  the  effect  that  there  was  some  feeling  on  the 
part  of  certain  black  officials  and  othei-s  that  there  might  be  some  iv- 
taliation  should  you.  as  chairman  of  tlie  T-'.lack  Caums.  or  other  bla-h 
leaders  appear  hcie  to  testify  in  opposit  ion  to  .Tudge  P/ell's  nomiiuition. 

T  tliiiik  you  suggested,  in  lesponse  to  (juestioning  from  Senator 
Ba\h.  tliat  this  was  a  thought  tliat  was  developed  by  other  blacks  who 
called  vou  with  i-euard  to  vour  testinu»nv. 
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I  should  say,  Congressman,  that  I,  for  one — and  I  suspect  this  entire 
committee — would  be  very  interested  if  any  retaliation  did  take  place. 
I,  for  one,  would  be  very  disappointed  and  I  think  very  surprised  if 
such  a  policy  were  carried  out  if  Judge  Bell  is  confirmed. 

Mr.  Mitchell.  Well,  let  me  say.  Senator,  that  in  the  event  there  is 
any  retaliatory  effort  or  efforts  against  us,  I  will  be  right  back  before 
this  committee  asking  for  some  help. 

Let  me  also  further  indicate,  as  I  have  said  to  the  press  many  times, 
that  if  indeed  there  is  retaliation  on  the  part  of  the  nominee,  then  that 
is  all  the  more  evidence  that  he  should  not  have  been  considered  in  the 
beginning  to  be  the  Attorney  General. 

Senator  Sasser.  But  this  is  in  the  realm  of  speculation  at  this  point. 
I  think  you  said  there  have  been  no  statements  of  any  threatened 
retaliation  ? 

Mr.  MrrcHELL.  Certainly  not  from  the  Carter  administration  and 
not  from  Judge  Bell  or  any  of  his  close  associates. 

Senator  Sasser.  There  is  one  other  line  of  questioning  which  I  would 
like  to  pursue.  That  matter  is  the  question  of  consultation  on  the  part 
of  tlie  Carter  administration  with  members  of  the  Black  Caucus  indi- 
vidually and  collectively. 

It  is  true,  is  it  not,  that  there  have  been  a  number  of  meetings  with 
the  black  caucus  by  m^embers  of  the  Carter  transition  team? 

Mr.  jMiTCHELL.  Yes ;  that  is  quite  true. 

Senator  Sasser.  In  those  meetings  were  specific  names  of  nominees 
for  Cabinet  posts  discussed? 

Mr.  Mitchell.  In  some  instances  yes ;  in  others,  no. 

In  some  meetings  there  were  requests  made  that  we  submit  recom- 
mendations for  various  Cabinet  posts.  In  other  meetings,  information 
was  given  to  us  that  various  persons  were  being  considered  for  cabinet 
posts. 

Senator  Sasser.  Let  me  say  in  response  to  that.  Congressman,  that 
I  think  you  are  better  informed  than  most  members  of  this  committee. 
I  do  not  know  of  anybody  else  who  has  been  consulted. 

ISIr.  iSIiTCHELL.  Senator,  I  do  not  want  to  give  you  the  impression 
that  we  are  better  off.  Insofar  as  I  know,  all  of  that  consultation  has 
not  resulted  in  any  person  that  we  have  recommended  being  placed 
into  any  position. 

Senator  Sasser.  I  sympathize  with  you  on  that. 

Mr.  Mitchell.  I  learned  early  in  the  game  that  the  surfacing  of 
names  was  a  kind  of  interesting  political  technique.  You  know,  you 
get  five  names  of  black  people  being  considered  for  the  spot,  and  then 
you  contact  them.  They  say :  The  Carter  administration  has  not  con- 
tacted us. 

So  the  surfacing  of  names  and  consultation  has  not  really  meant 
much  in  terms  of  a  delivery  system. 

Senator  Sasser.  Congressman,  thank  you  very  much. 

Mr.  Mitchell.  Thank  you.  Senator. 

Senator  Bath.  Congressman  Mitchell,  we  appreciate  your  presence. 
As  I  expressed  to  your  brother  last  evening,  it  is  awfully  difficult  for 
me  to  find  myself  really  digging  in  and  asking  questions  of  anybody 
by  the  name  of  Mitchell — with  the  exception  of  one  fellow  who  used 
to  be  the  Attorney  General  of  the  United  States. 

[Laughter.] 
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I  say  tliat  because  wo  have  foufrlit  a  numbor  of  touprli  l^attlos  to- 
srother;  anrl  we  use  similar  scales.  I  think,  in  determining  right  and 
wrong  and  will  continue  to  do  that  in  the  future. 

I  appreciate  the  fart  tliat  in  response  to  Senator  Sasser's  question 
you  did  say  that  some  black  leaders  in  the  South  might  look  at  this 
nominee  and  come  to  a  conscientious  determination  that  reaches  dif- 
ferent results  than  you  or  others. 

The  survival  motive  is  understandable.  I  know  you  well  enough 
that  you  are  not  here  from  tlic  standpoint  of  survival.  I  appreciate 
the  fact  that  you  would  give  others  that  saine  credit. 

I  understand  that  you  were  going  to  introduce  some  testimony  into 
the  record  from  Congressman  Harriiigton;  is  that  accurate? 

Mr.  MrrcHKi.L.  Yes;  I  was  attempting  to  wait  until  all  the  questions 
were  completed. 

Congressman  Harrington  did  set  in  on  the  hearings  on  several 
occasions  and  had  hoped  to  testify  about  two  nights  ago,  I  think.  But 
I  do  have  his  testimony  with  me.  I  would  ask  consent  that  it  be  sub- 
mitted at  this  time  as  a  part  of  the  record. 

Senator  Bayh.  "Without  objection,  it  is  so  ordered. 

TThe  prepared  statement  b}-  Representative  Michael  J.  Harrington 
referred  to  follows.] 

Congress  of  the  United  States, 

House  of  Representatfves. 
Washington,  B.C.,  January  11,  /977. 
Hon.  Tarrex  ^Iitcheli.. 
Cannon  House  Office  Building,  Washington,  B.C. 

Dear  Parren  :  I  appreciate  your  willinguess  to  offer  my  testimony  in  opposi- 
tion to  Griffin  Bell  for  the  record  of  the  Senate  Judiciary  Committee  hearings. 
A  copy  is  enclosed,  and  additional  copies  have  been  delivered  to  the  Committee. 

As  you  know,  we  were  both  scheduled  to  appear  today,  but  the  length  of  the 
Senators'  questioning  precluded  the  appearance  of  Members  of  Congress  in 
<>pp<isition  to  the  nomination.  I  would  appreciate  it  if,  at  the  conclusion  of 
your  own  remarks,  you  would  place  my  testimony  before  the  committee  and 
make  note  of  my  attendance  today  in  an  attempt  to  personally  deliver  my  state- 
ment in  opposition. 

Thank  you  and  good  luck  on  a  good  cause. 
Yours  sincerely, 

Michael  J.  Harringtox. 
Enclosure, 

Testimony  of  Hon.  Michael  .T.  Harrington.  Before  the  Senate  Committee  07f 
the  Judiciary — January  11,  1977,  in  Opposition  to  the  Nomination  of 
Griffin  Bell 

Mr.  Chairman,  I  appreciate  the  opportunity  to  testify  before  this  Committee 
today.  But  it  is  with  a  sense  of  disappointment  that  I  feel  compelled  to  oppose  the 
announced  nomination  of  Griffin  Bell  to  be  Attorney  General  of  the  United  States. 

At  the  outset,  I  feel  it  is  important  to  explain  that  my  opposition  does  not  rest 
on  any  doubts  about  Judge  Bell's  legal  abilities.  Nor  does  his  memi)ership  in  a 
discriminatory  private  club  necessarily  disijualify  him  from  any  Cabinet  post. 

Rather.  I  feel  compelled  to  test  the  l^ell  nomination  against  the  promise  raised 
by  the  Carter  Administration.  After  the  most  difficult  and  testing  years  of  the 
Sixties  and  early  Seventies,  this  nation  has  spoken  for  new  leadership.  Public 
opinion  polls,  in  the  aftermath  of  Vietiinm  and  Watergate,  consistently  revealed 
general  distrust  of  government  and  a  lnss  of  fMith  in  its  institutions.  In  this 
sense,  the  cornerstone  of  the  1070  oJectioii  cMuipaign  was  a  scanh  fur  a  new  level 
of  trust  and  coiilldcnce  in  national  Icadershij). 

President-e'ect  Carter  promised  such  a  new  direction,  both  by  his  nwn  profes- 
sions of  policy  changes  and  by  his  jiromisod  quality  of  Cabinet  appointments.  It 
is  ill  this  context  that  I  must  ('Xi)r('ss  my  disMpiininliiKMit  and  doubt  iiboiit  whether 
Gritliu  Bt'il  can  live  up  Id  that  standard.  At  a  time  wiien'  lids  nation  lUH'ds  force- 
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ful  moral  leadership  in  its  Attorney  General,  we  have  instead  been  given  a  man 
of  questionable  personal  and  legal  commitment  to  the  principles  of  civil  rights. 

Is  it  so  long  after  the  events  of  Watergate,  and  the  numerous  other  examples  of 
government  deception  and  moral  equivocation,  that  we  have  forgotten  the  stand- 
ards that  this  nation  collectively  pledged  to  adopt?  Are  we  already  returning  to 
government  by  moral  convenience,  instead  of  commitment,  when  the  nation's 
highest  law  enforcement  position  can  be  handed  to  someone  whose  performance 
fails  to  meet  even  the  minimum  level  we  should  expect  on  the  crucial  national 
issues  of  civil  rights? 

The  question  of  competence  is  of  particular  concern  here  because  this  nomina- 
tion serves  to  test  a  new  President  and  his  Administration's  ability  to  deliver  on 
the  promises  of  a  new  direction  of  leadership.  It  is  the  special  obligation  of 
memliers  of  such  a  President's  own  party  to  come  forth  and  take  a  stand  when 
that  President's  actions  fall  below  the  standards  he  himself  has  set.  It  seriously 
undermines  the  goals  of  the  Democratic  party — and  its  renewed  claim  on  na- 
tional leadership — to  remain  silent  behind  a  banner  of  deference  to  the  Presi- 
dent's appointive  powers.  The  Senate's  Constitutional  role  of  "advise  and  consent" 
means  at  least  that  it  must  hold  a  President  accountable  to  his  own  standards  of 
excellence  and  performance.  By  implication.  Members  of  the  House  who  cannot 
vote  on  such  a  nominatian  have  a  responsibility  to  publicly  question  a  nomination 
that  falls  below  those  standards. 

The  almost  tragic  aspect  of  Gi'iffin  Bell's  nomination  is  that  it  stifles  the  hopes 
among  President-elect  Carter's  supporters,  many  of  whom  are  Black  or  from 
other  minority  groups,  for  a  change  in  national  direction.  A  country  now  sorely 
in  need  of  new,  responsible  leadership  on  racial  questions  has  instead  been 
offered  a  nominee  whose  legal  record  and  personal  conduct  inspire  serious  doubts. 

This  nomination  fits  more  readily  in  that  class  of  civil  rights  appointments 
offered  by  the  Nixon  Administration,  which  included  a  Supreme  Court  Justice 
whose  confirmation  (which  Griffin  Bell  supported)  would  have  immeasureably 
set  back  the  cause  of  civil  rights.  Had  this  nomination  of  Griffin  Bell  been  offered 
by  Richard  Nixon,  I  have  no  doubt  that  many  voices  now  silent  would  have  risen 
to  protest  the  affront  to  racial  justice.  Members  of  this  Committee  owe  both  the 
nation  and  the  President-elect  no  less  than  the  same  standard  of  judgment. 
Blacks,  Hispanics  and  other  minorities  feel  the  same  tremors  of  doubt,  regardless 
of  a  nominee's  party  of  sponsor.  Thus,  it  is  much  more  than  a  question  of  whether 
a  President  is  entitled  to  the  nominee  of  his  choice. 

In  summary,  my  purpose  in  testifying  today  is  to  bring  to  this  Committee's 
attention  what  I  perceive  as  the  most  serious  deficiency  in  the  Bell  nomination. 
It  is  not  merely  a  question  of  a  potential  Attorney  General's  performance  that 
must  be  weighed,  although  his  past  record  tends  to  reveal  the  roots  of  his  think- 
ing. Rather,  the  Attorney  General  is  a  symbol  as  well  as  a  person,  an  office  as 
well  as  an  officeholder.  In  a  society  committed  to  the  civil  rights  of  all  minorities, 
it  is  essential  that  such  a  symbol  be  one  of  moral  and  legal  leadership. 

Minorities  in  this  country  have  too  frequently  suffered  from  the  actions  of  those 
in  positions  of  power  who  held  no  personal  commitment  or  understanding  of  their 
cause.  To  reverse  years  of  "benign  neglect"  and  worse,  we  need  strong  and  un- 
questioned leadership  to  fight  for  equal  employment  opportunity,  equal  educa- 
tional opportunity,  equal  housing  opportunity  and  equal  treatment  under  the 
law. 

The  record  of  Griffin  Bell  stands  as  a  symbol  of  insensitivity  rather  than  com- 
mitment on  these  questions.  His  confirmation  would  continue  the  national  lead- 
ership vacuum  on  civil  rights  that  has  led  to  racial  strife  in  the  North  as  well 
as  the  South.  It  would  deprive  this  nation  of  a  timely  opportunity  to  install  in 
the  Justice  Department  an  Attorney  General  with  an  unswerving  dedication  in 
both  personal  and  official  conduct  to  the  principles  of  our  civil  rights  laws.  It  is 
for  these  reasons  that  I  oppose  the  nomination  of  Griffin  Bell  to  be  Attorney 
General  of  the  United  States. 

Senator  Bayii.  If  there  are  no  further  questions,  I  thank  you, 
Mr.  Mitchell. 

Mr.  Mitchell.  Thank  you. 

Senator  Bath.  I  observe  that  the  hearinj^s  have  Cfone  on  for  some 
time.  This  has  caused  some  inconvenience  to  some  of  the  prospective 
witnesses.  I  hope  they  will  understand  that  the  duration  and  the  in- 
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tensity  of  the  examination  of  tlie  witnesses  is  evidence  that  we  on  this 
committee  take  this  nomination  very  seriously  and  will  continue  to 
do  so. 

I  <ay  that  as  a  predicate  to  oljscrving  that  I  have  a  request  here  from 
one  of  our  witnesses,  Mr.  Leon  Jawoi-ski,  wlio  has  a  plane  to  catch.  I 
had  planned,  tlirou<,di  instruction  of  the  chairman,  to  go  down  the 
witnesses  list  as  it  has  been  published  because  everybody  has  been  on 
not  ice. 

1  sec  that  ^Mr.  King,  ]Mr.  Cochrane,  and  Mayor  Cooper  all  are  here 
iuid  are  nhead  of  Mr.  JaAvorski  on  the  list.  Would  they  have  any  ob- 
jection if  we  moved  ^Ir.  Jaworski  up  so  he  can  catch  a  plane? 

[Mr.  Joseph  L.  Kauli,  Jr.  stood  up.] 

Senator  Bavii.  Yes,  Mr.  Kauh? 

Mr.  Kai'ii.  I  thought  tliat  I  was  next  on  the  list. 

Senator  Bayii.  I  see  you  are.  I  apologize.  I  know  you  well  enough 
that  if  you  feel  strongly,  you  will  say  no.  Do  you  have  any  objection  if 
we  he;irMr.  Jaworski  next? 

Mr.  IvAUH.  Of  course  not. 

Senator  Bath.  Thank  you. 

^Ir.  JaMorski,  wo  appreciate  your  i^rosonce.  As  the  temporary 
chairuKUi  here,  I  would  like  to  observe  that  this  is  not  your  first  ap- 
pearance before  this  committee  in  this  room. 

This  committee  and.  T  think,  our  entire  country  owes  you  a  deep 
debt  of  gratitude  for  the  service  you  ])rovided  as  special  prosecutor  at 
a  time  our  country,  our  svstem  of  jurisprudence,  and  our  governmental 
sti'ucture  as  a  whole  was  being  sorely  tested. 

"We  are  indebted  to  you  for  the  wa}'  in  which  you  responded  to  that 
emergency. 

TESTIMONY  OF  LEON  JAWORSKI,  HOUSTON,  TEX. 

Mr.  Jaworski.  You  are  very  generous,  Mr.  Chairman,  on  two 
scores:  First,  by  permitting  me  to  testify-  at  this  hour;  and,  second, 
in  your  veiy  kind  and  gracious  comments  regarding  my  efforts. 

i  have  a  prepared  statement.  I  may  depart  from  it;  I  will  indicate 
when  I  do  so.  I  think  that  ;i  part  of  the  testimony  that  I  offer  through 
this  statement  is  perhaps  particularly  significant  in  view  of  some  of 
the  questions  (hat  were  asked  by  some  of  the  Senators. 

Mr.  Chairman,  my  name  is  Leon  Jaworski.  I  am  a  practicing  at- 
torney with  the  firm  of  Fullbright  &  Jaworski  with  offices  in  Houston, 
Washington,  and  London. 

I  first  became  acquainted  with  Judge  Grifiin  Bell  when  T  was  re- 
quested by  the  then  chairman  of  the  American  Bar  Association's  Fed- 
eral Judiciary  Committee,  Bernard  G.  Segal,  in  July  lOGl  to  in- 
vestigate Judge  Bell's  background,  experience  in  the  ])iartice  of  law. 
his  character,  and  other  matters  pertaininf^  to  his  qualifications  to  sit  as 
a  member  of  the  U.S.  Court  of  Appeals  lor  the  Fifth  Circuit. 

Tt  was  slated  to  me  by  Chairman  Segal  that  the  then  Deputy  At- 
lornev  General,  Nicholas  Katzenbach,  had  requested,  on  behalf  of 
then  Attorney  General  Robert  Kennedy,  that  the  connnittee  conduct 
-iich  an  investigation  and  that  if  Griffin  Bell  was  found  to  be  (|uali- 
lied,  it  was  the  intention  of  President  Kennedy  to  appoint  him.  Inas- 
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much  as  I  was  the  member  on  the  American  Bar  Association's  Stand- 
ing Committee  on  the  Federal  Judiciary  representing  the  fifth  cir- 
cuit, tlie  matter  was  placed  in  my  hands  for  the  mentioned  investiga- 
tion report  and  recommendation. 

I  am  attaching  to  this  statement,  as  exhibit  A,  a  copy  of  the  report 
that  I  filed  on  July  25,  1961.  These  reports  go  to  each  member  of  the 
committee  and  based  on  it,  as  well  as  other  information  that  may  come 
into  the  hands  of  members  of  the  committee,  a  vote  is  taken. 

Judge  Griifin  Bell  was  imanimously  approved  for  a  well-qualified 
rating  and  this  was  reported  to  Deputy  Attorney  General  Nicholas 
Katzenbach  and,  in  due  course  of  time.  Griffin  Bell  was  appointed  to 
the  judgeship  on  the  Fifth  Circuit  Court  of  Appeals. 

When  these  reports  are  compiled  and  forwarded  to  the  chairman 
of  the  Standing  Committee  on  Federal  Judiciary  of  the  ABA,  they 
are  considered  confidential.  Because  of  the  lapse  of  time,  the  fact  that 
Judge  Bell  is  no  longer  on  the  court  and  for  other  good  and  sufficient 
reasons,  I  have  removed  the  stamp  of  confidentiality  from  this  report. 
Before  doing  so,  I  had  the  approval  of  the  present  president  of  the 
American  Bar  Association. 

Although  Attorney  General  Robert  Kennedy  did  not  undertake  to 
dictate  or  to  influence  the  findings  of  the  American  Bar's  Committee 
on  the  Federal  Judiciary,  I  was  aware — as  were  others  on  the  com- 
mittee— that  the  Attorney  General  did  not  want  appointees  to  the 
Federal  judiciary  who  had  any  notions  or  concepts  of  racial 
discrimination. 

Griffin  Bell,  at  that  time,  was  not  personally  known  to  me  and  I  had 
to  depend  upon  others  to  furnish  me  the  information  that  would  en- 
able me  to  come  to  a  conclusion  as  to  his  qualifications. 

The  report  speaks  for  itself,  but  it  is  of  significance  that  Judge 
Bell,  after  full  investigation,  was  given  a  well-qualified  rating.  This 
is  a  somewhat  unusual  rating  for  one  who  has  not  sat  as  a  judge  before. 
The  only  rating  given  higher  than  this  one  is  that  of  "exceptionally 
well-qualified"  and  it  is  given — as  I  think  you  know — in  rare  instances 
and  then  where  unusual  experience,  such  as  a  period  of  Tcrvicc  on  the 
bench,  exists. 

Had  not  both  Attorney  General  Robert  Kennedy,  as  well  as  Deputy 
Attorney  General  Nicholas  Katzenbach,  been  convinced  that  Griffin 
B.  Bell  was  fairminded  and  possessed  no  racial  prejudices,  his  name 
would  never  have  been  submitted  to  the  President  of  the  United  States 
for  appointment. 

ISIay  I  add  that  had  I  believed,  as  a  result  of  the  investigation  I 
conducted,  that  Griffin  Bell  was  biased  on  the  issue  of  civil  rights, 
I  would  have  found  him  to  be  disqualified  and  so  recommended  to  the 
committee. 

ISIay  I  also  add  that,  after  witnessing  his  performance  on  the  bench 
and  the  personal  experiences  I  had  with  Judge  Bell  at  the  time  of  the 
contempt  proceedings  against  Ross  Barnett  for  violating  the  orders  of 
the  Fifth  Circuit  Court  of  Appeals  in  the  admission  of  James  Meredith 
to  an  institution  of  hio-her  learning  in  Mississippi,  I  am  convinced  that 
mv  appraisal  of  him  in  1961  was  accurate.  ^ 

Without  entering  into  a  prolonged  review  of  tlie  unfortunate  con- 
ditions that  existed,  resulting  in  the  bringing  of  civil  as  well  as  crim- 
inal contempt  proceedings  agaiupt  Gov.  Ross  Barnett  and  Lt.  Gov. 
Paul  Johnson,  let  me  allude  briefly,  if  you  please,  to  a  summary  of 


223 

what  is  important  in  the  consideration  given  to  Judge  Bell's  qualifica- 
tions for  service  as  Attorney  General. 

Because  Attorney  General  Robert  Kennedy,  Deputy  Attorney  Gen- 
eral Nicholas  Katzenbach,  Assistant  Attorney  General  Burke  Mar- 
shall, and  Assistant  Attorney  General  John  Doar  had  personal  contacts 
and  made  official  decisions  relating  to  the  position  of  the  U.S.  (iovorn- 
ment  in  the  Meredith  matter,  Attorney  General  Robert  Kennedy  asked 
me  to  serve  as  Special  Assistant  Attorney  General  in  representing  the 
U.S.  Government  in  these  contempt  proceedings. 

The  chief  judge  of  the  Fifth  Circuit  Court  of  Appeals,  Jud^e  Elbeit 
Tuttle,  approved  of  this  appointment.  I  ^vas  called  to  Wasliinglou  to 
talk  with  Attorney  General  Kennedy  and  with  Nicholas  Katzenbach 
and  concluded  it  was  my  duty  to  serve  in  this  capacity.  I  did  so  as  a 
public  service,  without  compensation. 

Before  the  Fifth  Circuit  Court  of  Appeals,  sitting  en  banc,  con- 
sidered the  criminal  contempt  proceedings,  a  number  of  hearings  were 
held  relating  to  the  taking  of  steps  to  restrain  Governor  Barnett  and 
others  from  interfering  with  the  admission  of  James  Meredith  to 
college.  It  so  happened  that  in  the  early  stages  of  the  issuing  of  re- 
straining orders  and  injunctions,  Judge  Griffin  Bell  was  one  of  three 
judges  who  participated  in  these  proceedings. 

I  have  attached,  as  exhibit  B,  to  this  statement  that  part  of  the  Fifth 
Circuit  Court's  own  recitation  of  these  early  proceedings,  restraining 
orders  and  injunctions,  which  antedated  the  bringing  of  the  contempt 
proceedings  and  which  were  embodied  in  the  certification  by  the  Fifth 
Circuit  Court  to  the  U.S.  Supreme  Court. 

In  several  instances  before  the  final  hearing,  which  the  court  enter- 
tained en  banc.  Judge  Griffin  Bell  was  one  of  three  members  who 
sought  to  restrain  and  to  enjoin  Ross  Barnett,  Paul  Johnson,  and 
administrative  officials  from  barring  James  Meredith  from  the 
imivorsity. 

The  certified  question,  you  may  recall,  related  to  whether  Governor 
Barnett  should  be  entitled  to  a  jury  trial.  By  a  narrow  margin,  the 
U.S.  Supreme  Court  held  that  so  long  as  the  term  of  confinement,  if 
found  guilty,  would  not  exceed  (>  months,  the  respondent  Avouhl  not 
be  entitled  to  a  jury  trial.  It  is  significant  to  point  out  that  both  Mr. 
Justice  Black  and  ^Ir.  Justice  Douglas  joined  in  the  dissent,  urging 
that  the  respondent.  Governor  Barnett,  be  accorded  a  jury  trial,  re- 
gardless of  the  punishment. 

When  the  certified  question  was  answered  by  the  U.S.  Supreme 
Court  and  the  matter  was  returned  to  the  U.S.  Court  of  Appeals  for 
the  Fifth  Circuit,  the  Fifth  Circuit  Court,  with  Chief  Judge  Elbert 
Tuttle  still  piesiding,  appointed  Judge  Griffin  Bell  to  represent  the 
court  in  working  with  counsel  on  both  sides  in  determining  the  proce- 
dures that  should  be  followed  in  bringing  the  respondents.  Barnett  and 
Johnson,  to  trial. 

Chief  defense  counsel,  Charles  Clark,  now  a  member  of  the  U.S. 
Court  of  Appeals  for  the  Fifth  Circuit,  and  I,  along  with  my  asso- 
ciates. Burko  ^farshall  and  John  Doai\  had  informal  conferences  with 
Judire  Griffin  Bell  for  the  purpose  of  determining  the  procedures  to 
be  followed  and  to  agree  on  a  solution  of  some  of  the  problems  that 
existed  as  to  how  the  trial  was  to  be  conducted  and  where,  and  so  on. 

Judge  Bell  was  completely  objective  and  faifmiiided  in  tlie  con- 
sideration of  the  various  matters  that  arose  in  these  conferences  and 
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I  represent  to  this  committee  that,  as  the  chief  representative  for  the 
U.S.  Government  in  these  conferences,  I  was  completely  aware  of  how 
judicious  was  the  conduct  of  Judge  Bell  and  the  fairness  with  which 
he  approached  the  problems  that  arose.  I  believe  you  will  agree. 

It  was  an  accolade  to  Judge  Bell  that  he  was  selected  by  the  court 
as  a  whole  and,  especially,  by  Chief  Judge  Elbert  Tuttle  to  work  with 
counsel  in  the  solution  of  some  of  the  problems  that  existed  prior  to 
trial  and  after  working  with  Judge  Bell  in  several  sessions,  I  could 
well  imderstand  why  this  selection  was  made. 

As  conferences  were  being  held  and  steps  taken  to  set  up  the  trial 
for  criminal  contempt.  Gov,  Boss  Barnett  and  others  made  full  com- 
pliance with  the  court's  orders  aud  purged  themselves  of  the  contempt 
for  which  they  had  been  cited.  The  court  then  determined  that  there 
was  nothing  to  be  accomplished  by  holding  the  trial.  One  morning  I 
received  a  copy  of  an  order  of  the  court  dismissing  the  case. 

I  am  here  for  only  one  purpose.  I  offered  to  come  to  represent  to  you 
that  in  my  experience  with  Judge  Griffin  Bell  he  exhibited  openmind- 
ednevSS,  fairness,  and  a  commendable  judicial  approach.  I  have  never 
known  him  to  do  other  than  to  embrace  the  rule  of  law  and,  after  all, 
this  is  the  test  to  be  applied  to  appraising  the  work  of  a  man  on  the 
bench. 

In  sitting  as  a  judse,  he  m.ay  have  made  mistakes.  But  I  would  like 
to  ask  what  judge  is  there  who  has  not  made  mistakes  ? 

I  think  that  we  would  all  want  to  bear  in  mind  that  apparently 
justices  on  the  U.S.  Supreme  Court  have  made  mistakes  from  time  to 
time,  at  least  in  the  eyes  of  their  successors.  Otherwise,  we  would  not 
have  the  changes  in  judcial  decisions  that  we  see  from  era  to  era. 

Even  be^'ond  that,  T  know  that  I  have  had  occasion  to  change  my 
views  on  matters  of  policy,  and  of  law ;  and  if  Judge  Griffin  Bell  had 
not  had  occasion  to  do  so,  I  would  not  be  enthusiastic  about  him  as  the 
Attorney  General. 

I  have  brouglit  for  the  record  today  statements  which  include  such 
parts  of  the  court's  own  certification  that  recite  what  happened  in  the 
Meredith  case.  These  recitations  point  out  the  activities  of  Judge  Bell 
as  a  member  of  the  three- judge  court  and  also  as  a  member  of  the 
court  sitting  later  en  ba  nc. 

Thank  you  verj^  much,  Mr.  Chairman. 

Senator  Baytt  [acting  chairman].  We  will,  without  objection,  put 
in  the  record  the  additional  matters  that  you  have  attached  to  your 
statement. 

[The  exhibits  referred  to  follow.] 

Exhibit  A 

,  American  Bar  Association, 

Standing  Committee  on  Federal  Judiciary. 

July  25,  1961. 
Bernard  G.  Segal.  Esq., 
1119  Packard  Building, 
PJiiladelphia  2,  Pa. 

FORMAL  REPORT GRIFFIN   B.   BELL,   OF  ATLANTA,   GA.,   UNDER  CONSIDERATION   FOR  THE 

tr.S.    COURT   OF   APPEALS    FOR    THE   FIFTH    CIRCXHT 

Dear  Bernie  :  Griffin  B.  Bell  was  born  in  Sumter  County,  Georgia,  on  Octo- 
ber 31.  1918.  He  received  his  Bachelor  of  Laws  degree  cum  lande  at  Mercer 
^University  in  Macon,  Georgia.  He  was  admitted  to  the  Bar  in  August  of  1947. 
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From  1948  to  1951  be  was  an  associate  in  tlie  firm  of  Lawton  and  Cunningham 
of  Savannah,  Georgia ;  in  1952  and  1953,  a  partner  in  the  firm  of  Matthews, 
Maddox  &  Bell  of  Rome,  Georgia ;  and  from  1953  to  the  present  time  he  has 
1)»  on  a  partner  in  the  lirm  of  Spalding,  Sibley,  Troutman,  Meadow  &  Smith  of 
Atlanta.  Since  January  1,  1959,  he  has  served  as  a  senior  partner  and  as  the 
managing  partner  in  the  last-named  firm,  which  consists  of  twenty-two  lawyers, 
Smythe  Gambrell,  former  President  of  the  American  Bar  Association,  and  others 
tell  me  that  his  several  changes  in  lirm  connections  since  194.S  were  due  to  the 
attention  be  attracted  as  a  capable  trial  lawyer,  and  that  successively  he  vastly 
improved  his  prior  position,  ilis  pre.><ent  lirm,  the  Spalding-Sibley  firm,  is  known 
as  one  of  the  outstanding  law  firms  of  Georgia.  He  has  had  no  prior  judicial 
experience. 

.Mr.  Bell  has  enjoyed  an  av  rating  in  Martindale-IIubbell  since  January,  1958. 
His  chief  forte  is  trial  work,  and  it  was  his  excellence  in  this  category  that 
attracted  the  attention  of  other  firms  and  ultimately  brought  him  into  the 
Spalding-Sibley  firm.  During  the  past  five  years  he  has  practiced  predominantly 
in  the  Federal  courts,  including  trial  and  appeals  in  antitrust,  patent,  contract 
and  t.jrt  cases.  In  his  early  practice  he  had  experience  in  the  handling  of  crimi- 
nal cases. 

In  arriving  at  the  conclusions  below  recorded,  I  have  consulted,  among  others, 
the  Chief  Judge  of  the  United  States  Court  of  Appeals  for  the  Fifth  Circuit,  an 
A.-^sociate  Justice  of  the  Court  of  Appeals  for  the  Fifth  Circuit,  the  United  States 
District  Judge  who  sits  at  Atlanta,  a  former  President  of  the  American  Bar 
Association,  a  member  of  the  House  of  Delegates  of  the  American  Bar  Associa- 
tion, three  members  of  the  American  College  of  Trial  Lawyers  who  know  Mr. 
Bell  quite  well  and  have  opposed  him  in  litigation,  and  Charlie  Bloch,  my  pred- 
ecessor on  this  Committee. 

.Mr.  Bell  is  characterized  as  an  indefatigable  worker,  very  intelligent,  of  high 
integrity,  very  personable,  a  good  administrator,  and  a  capable  trial  lawyer, 
lie  is  extremely  popular  with  the  judges  and  his  fellow  members  of  the  Bar. 
I  am  assured  that  he  is  fair-minded  and  possesses  a  temperament  exceptionally 
well-suited  to  service  on  the  Bench.  He  has  had  considerable  appellate  experience 
in  the  Federal  courts,  having  handled  some  twelve  major  cases  on  appeal  in  the 
Circuit  Court  of  Appeals  in  recent  years. 

There  has  been  no  adverse  report  on  Mr.  Bell,  although  one  of  my  sources  of 
information  opined  that  a  place  on  the  Circuit  Court  of  Appeals  should  require 
more  years  of  experience  than  Mr.  Bell  possesses.  I  do  not  share  this  view,  in 
that  Mr.  Bell  in  his  fourteen  years  of  law  practice  has  enjoyed  an  unusually 
active  and  abundant  professional  life. 

:Mr.  Bell  has  been  active  in  professional  organizations.  For  two  years  he 
served  as  Chairman  of  the  Joint  Committee  on  Practice  and  Procedure  of  the 
Atlanta  Bar  A.ssociation  :  he  has  served  as  President  of  the  Younger  Lawyers' 
Section  of  the  Georgia  Bar  As.>^ociatiou,  has  been  active  on  various  committees 
in  the  Georgia  Bar  Association,  and  in  19G0  and  this  year  .served  as  the  Chairman 
of  the  Georgia  Delegation  of  the  Judicial  Conference  for  the  Fifth  Circuit  Court 
of  Appeals,  the  latter  being  a  distinctive  recognition  of  his  stature  at  the  Georgia 
Bar.  He  presently  holds  the  position  of  Chief  of  Staff  to  the  Governor  of  Georgia, 
which  is  an  honorary  position  usually  given  to  a  lawyer  who  is  a  close  friend  of 
and  personal  counsel  to  the  Governor. 

^Ir.  Bell  is  a  member  of  the  Baptist  Church  and  served  as  Vice  Chairman  of 
tlie  Board  of  Deacons  of  his  church  lor  the  years  19.")9  and  19G0.  He  is  Past  Presi- 
dent of  the  Mercer  National  Law  Alumni  Association  and  I'ast  National  Vice 
President  of  the  Mercer  University  Alunnii  Association.  He  entered  the  Army 
as  a  draftee  in  November,  1941,  and  was  diseiiarged  as  a  Major  in  January,  1946. 
He  is  married  and  the  father  of  Grllfiu  Bell.  Jr..  age  17. 

In  my  informal  report  I  had  concluded  that  becau.se  his  practice  of  law  had 
been  confined  to  fourteen  years  (and  not  knowing  its  full  extent).  Grltfin  B.  Bell 
might  not  be  entitled  to  more  than  a  •'qualified"  rating  for  the  jxisition  of  United 
States  Circuit  Judge.  After  a  more  extensive  investigation,  I  am  prepared  to 
up-grade  this  rating  and  to  recommend  to  my  fellow  members  of  this  Committee 
that  the  rating  be  "well  qualified." 
V.'itb  best  wishes,  1  am 
Sincerely  yours, 

Leoji  Jawouski. 

ExiiiniT  B 

The  following  excerpts  are  taken  from  the  certification  of  the  que.stlon  of  the 
T'nited  States  Supreme  Court  of  Appeals  for  the  Fifth  Circuit  to  the  Supreme 
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Court  of  the  United  States  on  the  issue  of  whether  Ross  Barnett  and  Paul  B. 
Johnson,  Jr.  were  entitled  to  trial  by  jury  in  the  criminal  contempt  proceedings 
pending  against  them. 

U.S.A.  V.  Ross  Barnett  d  Paul  Johnson,  Jr. 

Relations  Law  Reporter,  Fall  1962,  p.  745. 

3.  On  September  18,  1962,  this  Court  (Judges  Brown,  Wisdom  and  Bell),  after 
first  ascertaining  from  the  District  Court  that  it  declined  to  enter  an  order  in 
this  form,  entered  its  order  allowing  the  United  States  to  appear  in  the  case. 
The  order  recited  "It  appearing  from  the  application  of  the  United  States,  filed 
this  day,  that  the  interests  of  the  United  States  in  the  due  administration  of 
justice  and  the  integrity  of  the  processes  of  its  courts  should  be  presented  in 
these  proceedings  •  *  ♦,"  the  order  then  prescribed : 

"It  is  ordered  that  the  United  States  be  designated  and  authorized  to  appear 
and  participate  as  amicus  curiae  in  all  proceedings  in  this  action  before  this  Court 
and  by  reason  of  the  mandates  and  orders  of  this  Court  of  July  27,  28,  1962, 
and  subsequently  thereto,  also  before  the  District  Court  for  the  Southern  District 
of  Mississippi  to  accord  each  court  the  benefit  of  its  views  and  recommendations, 
with  the  right  to  submit  pleadings,  evidence,  arguments  and  briefs  and  to  initiate 
such  further  proceedings,  including  proceedings  for  injunctive  relief  and  pro- 
ceedings for  contempt  of  court,  as  may  be  appropriate  in  order  to  maintain  and 
preserve  the  due  administration  of  justice  and  the  integrity  of  the  judicial  proc- 
esses of  the  United  States."  * 

4.  On  September  20,  1962,  the  United  States  filed  an  application  for  further 
injunctive  orders.  This  verified  petition  brought  to  the  attention  of  this  Court 
the  fact  that  on  September  19,  1962,  in  Meadors  et  al  v.  James  Meredith  et  al,. 
the  Chancery  Court,  Second  District,  Jones  County,  Mississippi,  Cause  No.  19365, 
had  issued  its  injunction  against  Meredith,  the  Board  of  Trustees,  various  Uni- 
versity officials,  the  United  States  Department  of  Justice,  the  Federal  Bureau 
of  Investigation,  the  Office  of  the  Attorney  General  of  the  United  States,  and  all 
United  States  Marshals  and  Deputy  Marshals.  The  order  of  the  State  Court  en- 
joined and  prohibited  such  persons  "from  doing  anything  or  performing  any  act, 
the  execution  of  which  is  intended  to  enroll  and  register  the  Negro,  James  Mere- 
dith, as  a  student  in  the  University  of  Mississippi ;  *  *  *."  ^ 

The  Government's  application  also  advised  the  Court  of  the  enactment  by  the 
Mississippi  Legislature  approved  by  the  Governor  of  Mississippi  Senate  Bill 
No.  1501,  the  effect  of  which  made  it  a  criminal  offense  for  a  person  to  "*  *  *  at- 
tempt *  *  *  to  enroll  in  any  of  the  institutions"  of  higher  learning  specified  in 
the  Act."  The  application  likewise  informed  the  Court  of  the  action  of  the  Justice 
of  the  Peace  Court  in  Jackson.  Mississippi,  on  September  20,  1962. 

On  September  20,  1962,  this  Court  (Circuit  Judges  Brown,  Wisdom  and  Bell) 
entered  its  further  injunctive  order.  It  recited  that  "This  matter  is  now  before 
this  Court  on  Petitions  for  Orders  supplementing  this  Court's  Order  of  July  28, 
1962,  to   (1)   restrain  the  enforcement  of  S.B.  1501  *  *  *    ;   (2)   restrain"  any 
compliance  with  or  enforcement  of  the  injunction  issued  by  the  Chancery  Court 
of  Jones  County,  Mississippi,  dated  September  19.  1962  *  *  * :  (3)  restrain  the 
arrest  of  James  Meredith  on  a  conviction  had  in  the  Justice  of  the  Peace  Court 
in  Jackson,  Mississippi,  on  September  20.  1962  *  *  *."  The  court  further  recited 
that  it  "appearing  that  S.B.  1501 :  the  aforesaid  injunction  issued  by  the  State 
Court  and  the  conviction  of  James  Meredith  each  constitute  an  interference  with 
and  obstruction  of  this  Court's  injunction  of  July  28, 1962."  This  Court  thereupon 
ordered  "that  the  appellees-respondents,  their  agents,  employees  and  persons  act- 
ing in  concert  with  them  or  persons  having  actual  notice  of  this  order,  including- 
law  enforcement   and   public  officials  in   Mississippi,    State,   County  and  Mu- 
nicipal *  *  *"  were  enjoined  and  restrained  from  "(1)  enforcing  *  *  *  the  pro- 
visions of  S.B.  1501  against  James  Meredith,  or  any  other  persons  *  *  *.   (2) 
taking  any  steps  to  effectuate  the  conviction  and  sentence  on  September  20  1962 
in  the  Justice  of  the  Peace  Court  in  .Tackson,  Mississippi  *  *  *  :  or  arresting  him 
or  any  other  persons  including  federal  officials  or  taking  *  *  *  any  other  action 
which  has  the  purpose  or  effect  of  interfering  with  the  enrollment  of  James 

*  Also  published  7  Race  Relations  Law  Reporter  p   74S 

I  This  injunction  is  reported  at  7  Race  RelationsLaw  Reporter,  n.  749 

•  See  7  Race  Relations  Law  Reporter,  p.  750. 
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^leiedith  •  •  ♦.  (3)  takinjj  or  refrainiiiK  from  taking  any  action  to  comply  with 
•or  to  enforce  the  injunction  issued  by  the  Chancery  Court  of  Jones  County,  Mis- 
sissippi, on  September  19,  1962  ♦  •  *."  The  order  concluded  with  this  paragraph  : 
"(4 1  This  order  is  not  intended  to  limit  the  authority  of  the  District  Court  to 
proceed  with  respect  to  the  matters  referred  to  in  paragraphs  (1)  and  (2)  of 
this  order/ 

u.  On  September  21,  1962,  the  United  States,  amicus  curiae,  filed  an  application 
seeking  an  order  to  show  cause  why  the  Board  of  Trustees  and  certain  adminis- 
trative officials  of  the  University  should  not  be  held  in  civil  contempt. 

This  Court  (Circuit  Judges  Brown,  Wisdom  and  Bell)  on  September  21,  1962. 
•entered  its  show  cause  order.  The  order  recited  that  it  "appearing  from  the  ap- 
plication of  the  United  States,  amicus  curiae,  filed  this  day.  that  each  of  the 
defindants  above  named  has  failed  and  refused  to  comply  with  the  terms  of  this 
Court's  order  of  July  28.  li)t>2,  and  are  presently  persisting  in  such  failure  and 
refusal  *  ♦  *."  Thereupon  the  Court  ordered  that  the  named  trustees  "appear 
I)ers(>nally  before  this  Court  on  September  24,  1962,  at  11  a.m.  o'clock  in  the 
Courtroom  of  the  United  States  Court  of  Appeals  for  the  Fifth  Circuit  in  New 
•Orleans,  Louisiana,  to  show  cau.se,  if  any  they  have,  why  they  should  not  be 
lield  in  civil  contempt."  The  order  went  on  to  provide,  however,  that  since  the 
Court  was  advised  that  the  District  Court  had  ordered  the  named  University 
administrative  officials  to  show  cause  and  that  a  hearing  on  the  alleged  contempt 
■was  then  fixed  for  hearing  in  the  District  Court  for  that  day  (September  21, 
1962 1.  the  application  to  that  extent  was  denied.* 

6.  On  September  22, 1962,  this  Court  (Circuit  Judges  Brown,  Wisdom  and  Bell) 
entered  its  further  show  cause  order.  The  order  recite  that  it  "  *  ♦  •  appearing 
from  the  verified  petition  of  the  United  States  of  America,  that  [the  named  admin- 
istrative officials  of  the  University  of  Mississippi]  together  with  the  other 
respondents  named  in  this  Court's  order  of  September  21,  1962,  have  failed  and 
refu.sed,  and  are  now  failing  and  refusing,  to  comply  with  this  Court's  order  of 
July  28,  1962,  *  *  *  by  failing  and  refusing  to  enroll  and  register,  and  admit  to 
continued  attendance  at  the  University  of  Mississippi,  James  Howard  Meredith 
•  •  *."  The  Court  thereupon  ordered  the  named  administrative  officials  "be  made 
additional  respondents  to  the  show  cause  order  of  this  Court  of  September  21, 
1962.  and  that  they  show  cause,  if  any  they  have,  on  September  24,  1962  ♦  *  ♦  " 
at  New  Orleans  why  they  should  "not  be  held  in  civil  contempt  by  rea.son  of  their 
failure  and  refusal  to  obey  the  order  of  this  Court  of  July  28,  1962,  and  the  other 
orders  of  this  Court  reciuiring  the  respondents  to  register  and  enroll  and  admit 
to  continued  attendance  at  the  University  of  Missis.sippi  James  Howard 
Meredith." 

7.  By  a  majority  vote  of  all  of  the  active  Judges,  this  Court  convened  (Judge 
Cameron  absent  on  accoimt  of  illness)  en  banc  for  the  hearing  of  September  24, 
1962,  at  New  Orleans.  On  that  hearing  the  Court  heard  extensive  testimony  bear- 
ine  upon  actions  of  the  Board  of  Trustees,  the  administrative  officials  of  the 
T'niversity,  Governor  Ross  Barnott  and  other  governmental  officials  showing  that 
up  to  that  time  Meredith  although  he  had  presented  him.self  for  admission,  had 
Jint  been  admitted  to  the  University  as  previously  ordered  by  this  Court.  This 
evidence  included  the  fact  of  the  Board  of  Trustees'  resolution  of  September  20, 
1962.  by  which  the  Board  invested  Governor  Barnett  "with  the  full  power, 
authority,  right  and  discretion  of  this  Board  to  act  upon  all  matters  pertaining 
to  or  concerned  with  the  registration  or  non-registration,  admission  or  non- 
mission  and/or  attendance  or  non-attendance  of  .Tamos  H.  Meredith. 

21.  Thereafter  this  Court  en  banc  (Judges  Cameron  and  Gewin  dissenting) 
t>nterod  its  order  to  show  cause  on  .January  4,  1963.  The  .show  cause  order  con- 
tained the  following  charges  and  order  : 

Probable  cause  has  been  made  to  appear  from  the  application  of  the  Attorney 
General  filed  December  21. 1962.  in  tlie  name  of  and  on  behalf  of  tlie  T'nited  States 
that  on  September  2.".  1962,  Ross  R.  Barnett.  having  l)een  served  wifli  and  having 
nctu.Tl  notice  of  this  Court's  temporary  restraining  order  of  September  25.  1962. 
wilfully  prevented  James  H.  ^Teredifh  from  entering  the  offices  of  the  Beard  of 
Trustees  of  the  T'niversity  of  Mississippi  in  .Tnckson.  ^lississippi.  and  thereby 
delil>erately  prevented  James  H.  Meredith  from  enrolling  as  a  student  in  the 


"  Thp  orflor  Is  piiMlishrfl  \n  7  Tinco  Tlolntlnns  T.nw  Roprirtpr.  n.  T'C. 

"  ThP  DIstrlrf  Court  on  F!««pt.  21.  1002.  nftPr  liparintr  found  rnoh  of  fhp  T*nlvor«lfy 
offlflnls  not  piillty  nntl  dlscliarcod  the  contempt  propppdlnp.''.  7  Raoo  Rplntlons  Lnw 
Reporter,  p.  7.")4. 
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University  pursuant  to  this  Court's  order  of  July  28,  1962 ;  that  on  September  26, 
1962,  Paul  B.  Johnson,  Jr.,  acting  under  the  authorization  and  direction  Of  Ross  R. 
Barnett,  and  as  his  agent  and  as  an  agent  and  officer  of  the  State  of  Mississippi, 
and  while  having  actual  notice  of  the  temporary  restraining  order  of  Septem- 
ber 25,  1962,  wilfully  prevented  James  H.  Meredith  from  entering  the  campus  of 
the  University  of  Mississippi  in  Oxford,  Mississippi,  and  thereby  deliberately 
prevented  James  H.  Meredith  from  enrolling  as  a  student  in  the  University, 
pursuant  to  the  orders  of  this  Court ;  that  on  September  27,  1962,  Ross.  R.  Barnett 
and  Paul  B.  Johnson,  Jr.  wilfully  failed  to  take  such  measures  as  were  necessary 
to  maintain  law  and  order  upon  the  campus  of  the  University  of  Mississippi  and 
did,  instead,  direct  and  encourage  certain  members  of  the  Mississippi  Highway 
Safety  Patrol,  Sheriffs  and  deputy  Sheriffs  and  other  officials  of  the  State  of 
Mississippi  to  obstruct  and  prevent  the  entry  of  James  H.  Meredith  upon  the 
campus  of  the  University  that  day. 

That  on  September  30,  1962,  Ross  R.  Barnett,  knowing  of  the  planned  entry 
of  James  H.  Meredith  upon  the  campus  of  the  University  of  Mississippi,  knowing 
that  disorders  and  disturbances  had  attended  and  would  attend  such  entry,  and 
knowing  that  any  failure  of  the  Mississippi  Highway  Patrol  to  take  all  possible 
measures  for  the  maintenance  of  peace  and  order  upon  the  campus  could  and 
would  result  in  interferences  with  and  obstructions  to  the  carrying  out  of  the 
Court's  order  of  July  28,  1962,  wilfully  failed  to  exercise  his  responsibility, 
authority,  and  influence  as  Grovernor  to  maintain  law  and  order  upon  the  campus 
of  the  University  of  Mississippi ;  and  that  all  of  said  acts,  omissions  and  conduct 
of  Ross  R.  Barnett  and  Paul  B.  .Johnson,  Jr.,  were  for  the  purpose  of  preventing 
compliance  with  this  Court's  order  of  July  28,  1962.  and  of  the  similar  order  of 
the  United  States  District  Court  for  the  Southern  District  of  Mississippi,  entered 
on  September  13,  1962,  and  were  in  wilful  disobedience  and  defiance  of  the 
temporary  restraining  order  of  this  Court  entered  on  September  25,  1962. 

It  is  ordci-ed.  That  Ross  R.  Barnett  and  Paul  B.  .Johnson,  Jr..  appear  before 
this  Court  in  the  courtroom  of  the  United  States  Court  of  Appeals  for  the 
Fifth  Circuit  in  New  Orleans.  Louisiana,  on  February  8.  1963.  at  9  :30  o'clock 
a.m.,  to  show  cause,  if  any  they  have,  and  why  they  should  not  be  held  in 
contempt,  and  should  either  of  them  at  said  time  and  place  show  such  cause, 
either  by  pleading  not  guilty  to  the  charges  contained  in  the  application  of 
the  United  States,  or  by  other  means,  he  shall  thereafter  appear  before  this 
Court  for  hearing  upon  said  charges  at  a  time  and  place  to  be  fixed  by  the  Court. 

The  Chief  Judge  of  this  Coiirt  then  directed  the  Clerk,  for  convenience  in 
handling  all  matters  relating  to  the  criminal  contempt  proceedings  to  assi.tm 
a  new  number,  No.  20.240,  and  a  new  caption,  "United  States  v.  Ross  R.  Barnett 
and  Paul  B.  Johnson,  Jr.",  to  the  case. 

Pursuant  to  notice  form  the  Court,  respondents  filed  nine  motions  and  the 
State  of  Mississippi  filed  one  motion  to  be  considered  at  the  hearing.  These 
motions  may  be  briefly  de?5cribe<l  as  follows  : 

1.  Motion  and  plea  of  the  State  of  Mississippi  to  dismiss  the  proceedings  as 
being  in  violation  of  the  Tenth  and  Eleventh  Amendments  to  the  Constitution, 

Senator  Bath  [acting  chairman].  Mr.  Jaworski,  I  do  not  need  to 
go  on  at  leno^h  about  the  importance  of  sensitivity  in  the  nrea  of 
human  rig^hts.  It  is  probably  tlie  most  important  responsibility  of 
the  Attorney  General  to  be  an  advocate  in  support  of  these, 

I  assume  from  what  you  said,  from  your  personal  nnd  professional 
contact  with  Judge  Bell,  you  feel  he  would  meet  the  standard  of 
being  an  advocate  in  support  of  and  to  protect  the  rights  of  those 
citi  zens  whose  rights  might  be  threatened  ? 

Mr.  Jaworskt.  I  do  so.  sir. 

Senator  Battt.  Are  37^011  familiar  with  the  Cisneros  case,  the  Covpus 
Christi  case  in  1972  ? 

Mr.  Jaworski.  T  took  a  look  at  a  few  of  the  cases. 

Senator  Bath.  I  bring  that  up  because  that  was  used  by  a  preced- 
ing witness.  T  am  not  familiar  with  all  the  facts  of  the  case,  but  that 
was  used  by  a  preceding  witness  who  opposed  Judge  Bell  as  evidence 
of  his  lack  of  this  kind  of  sensitivity. 
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Mr.  Jaworski.  I  just  do  not  think  conclusions  can  be  drawn  on 
the  basis  of  a  result  of  any  one  decision. 

I  would  be  inclined  to  ao:ree  that,  if  there  existed  a  pattern  of  de- 
cisions that  indicated  a  certain  attitude  consistently,  this  is  some- 
tliino;  that  could  be  t^iken  as  an  index  of  that  man's  heart  and  mind. 
But  just  because  a  hnvsuit  is  lost,  one  cannot  draw  that  conclusion. 

Certainly,  those  of  us  who  believe  strong:ly  in  civil  rii^hts  are  bound 
to  be  in  error  at  times  in  the  positions  we  urge.  It  would  be  very 
stran<re  if  we  were  always  correct. 

So  the  fact  that  there  can  be  pulled  throufrli  the  computer  or  other- 
wise some  decisions  in  which  Jud^^e  Bell  did  not  hold  with  tlie  ad' 
vocates  who  espoused  certain  positions  on  civil  rights  just  does  not 
impress  me  at  all. 

►Senator  Bavti.  Senator  Mathias? 

Senator  Matiiias.  Mr.  Jaworski,  it  is  a  great  pleasure  to  welcome 
you  back  to  this  committee.  I  am  happy  that  you  are  here  under 
happier  circumstances  than  some  of  the  previous  visits  that  you  paid 

to  UP, 

Mr.  Jawokskt.  I  want  to  take  occasion  again  to  thank  you,  as  I 
also  want  to  thank  Senator  Bayh  and  others  present  here,  for  having 
permitted  me  to  come  to  3'ou  and  sit  down  and  talk  with  jon  during 
the  dark  days  that  I  faced. 

This  committee  as  a  whole  backed  me  up  to  the  point  that  I  was 
enabled  to  do  the  job  that  I  was  asked  to  do. 

Had  it  not  been  for  this  committee  under  a  special  arrangement, 
my  fate  may  well  have  been  otherwise. 

"Senator  ^Iatiiias.  I  do  not  tliink  this  is  an  occasion  to  simply  trade 
compliments,  but  T  think  the  committee  had  a  certain  basic  con- 
fidence in  you  which  made  it  possible  for  all  of  us  to  do  a  hard  job 
at  a  hard  time. 

"\Miat  I  suppose  we  are  here  for  today — and  I  said  this  last  night 
to  Clarence  ISIitchell  and  to  Judge  Bell,  who  were  both  in  the  room 
at  the  time — is  to  avoid  another  hard  time  like  that.  Whatever 
the  disposition  of  this  nomination  may  be.  we  want  to  make  a  record 
Avhich  is  so  clear  that  the  guidelines  will  be  apparent  to  the  Attorney 
General,  his  subordinate  in  the  Justice  Department,  to  those  of  us  who 
have  some  oversight  responsibilities  here,  and  to  the  whole  American 
public. 

"We  examined  Judge  Bell's  record  in  some  detail.  There  was  a 
colloquy  yesterday  in  which  I  did  not  pai'ticipate.  I  may  not  be  able 
to  quote  directly;  the  clerk  has  not  yet  provided  us  with  the  transcript 
of  yesterday's  testimony.  It  went  to  the  ]")oint  that  the  nominee  was 
about  the  only  qualified  lawyer  that  thoy  could  find.  Perhaps  some  of 
the  otlier  members  of  the  connnittee  might  be  able  to  quote  that  more 
coT-rectly.  I  have  trouble  with  that 

Senator  Bayit.  If  I  may  interrupt  my  friend? 

Senator  Matiiias.  Yes. 

Senator  Bayh.  I  think  that  question  was  directed  to  the  judge.  He 
was  (|uick  to  ])oint  out  that  he  did  not  believe  that  was  the  case.  He 
thoiight  there  were  others  who  were  equally  well-qualified  and  perhaps 
better  qualified  than  he.  but  the  Presidont  had  a  number  of  considera- 
tions that  he  based  his  final  judgment  on. 
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I  do  not  think  it  would  be  fair  to  suggest  that  that  was  the 
conclusion. 

Senator  Eiegle.  Would  the  gentleman  yield  on  that  point? 

Senator  Mathias.  Yes. 

Senator  Riegle.  That  did  arise  on  two  occasions.  The  first  time 
around  was  on  the  first  day,  for  which  there  is  a  transcript.  There 
was  a  response  by  Judge  Bell  to  the  effect  that  they  had  a  hard  time 
finding  candidates.  They  had  some  difficulty  in  filling  this  particular 
job. 

"Wlien  we  got  into  that  in  more  detail  is  the  second  day ;  it  developed 
that  there  had  been  a  list  of  people  put  forward  and  that  he  himself 
had  advanced  a  list.  In  the  end,  he  was  asked  to  accept  this  job. 

But  it  is  clear  from  the  early  part  of  the  record  they  were  having 
some  difficulty  with  the  process  in  coming  up  with  enough  people 
that  met  whatever  the  criteria  were  that  were  being  applied.  We  never 
did  really  pin  that  down. 

Senator  Mathias.  That  is  very  helpful.  That  is  exactly  the  part  of 
the  colloquy  to  which  I  was  referring. 

Mr.  Jaworski  has  been  a  president  of  the  American  Bar  Associa- 
tion. He  has  had  an  extremely  distinguished  career  and  practice  of 
law  in  his  home  State  and  throughout  the  country. 

He  might  be  able  to  enlighten  the  committee  a  little  bit  on  whether 
you  think,  given  the  standards  of  excellence  that  are  available  in  the 
American  Bar  Association  and  the  American  bar,  that  this  nominee 
is  on  a  par  with  the  most  excellent  candidate  that  could  be  submitted 
to  this  committee. 

Let  me  say  that  there  are  tough  questions  ahead.  I  do  not  have  to 
tell  you  that.  I  mean  questions  in  the  business  field  and  antitrust 
questions.  We  may  not  be  handling  them  right  at  all.  Maybe  even  the 
approach  that  we  are  making  to  monopoly  questions  may  be  wrong. 
We  have  not  done  serious  legislating  in  that  field  for  100  years.  ^ 

There  are  many  questions  which  affect  the  lives  of  every  American 
that  are  going  to  be  dealt  with  by  the  next  Attorney  General.  So  the 
complexity  of  these  problems  surpasses  anything  which  we  have  had 
experience  with  in  the  past. 

Given  the  kind  of  standard  of  performance  that  is  going  to  be 
required  and  given  the  kind  of  standard  of  excellence  among  lawyers 
at  the  bar  with  whom  you  have  been  associated  throughout  your  life, 
what  sort  of  a  rating  would  you  give  this  nominee? 

Mr.  Jaworski.  Senator  Mathias,  as  you  were  speaking  I  was  running 
through  my  mind  possible  appointees.  I  would  be  prepared  to  say 
that  Judge  Griffin  Bell,  despite  my  high  regard  for  him.  as  you  have 
heard,  is  not  necessarily  the  best-qualified  man  that  could  be  found. 
At  the  moment,  there  comes  no  ono  to  mind.  But  I  would  be  sur- 
prised if  there  were  not  otliers  in  this  land  who,  in  my  experience, 
who  may  well  be  better  qualified. 

But  I  am  convinced  that  he  is  a  thoroughly  qualified  man  for  this 
post. 

I  know  one  tiling  that  has  not  been  mentioned.  I  would  be  shocked 
if  this  man  ever  yielded  to  pressure.  He  is  just  not  built  that  way. 

Tlie  other  matter  that  I  am  completelv  certain  of  is  that  he  would 
seek  the  best  advice  that  he  could  get.  If  he  were  in  doubt  about  a 
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course  to  follow,  in  doubt  about  what  his  judgment  should  be,  lio  is 
not  an  arrogant  or  opinionated  individual. 

I  can  say  this  further.  Among  the  lawyers  who  practice  in  the  fifth 
circuit  and  some  of  them  who  came  from  other  circuits,  Judge  Griffin 
Bell  was  rated  very,  very  highly,  perhaps  as  highly  as  any  member 
of  the  court, 

I  want  to  add  one  matter  that  indicates  how  difficult  his  position 
was  when  he  sat  so  early  in  his  experience  as  a  member  of  the  court 
that  had  to  deal  with  the  Meredith  matter.  There  were  two  judges, 
both  from  the  South,  who  dissented  in  the  granting  of  these  restrain- 
ing orders  and  these  injunctions  and  took  the  action  that  was  taken. 

So,  despite  his  background  and  despite  the  fact  that  he  comes  from 
the  South,  he  had  the  courage  of  his  convictions.  As  a  consequence 
lie  went  right  down  the  line  in  the  issuance  of  these  restraining  orders 
in  support  of  the  rule  of  law. 

So  I  come  back  to  this.  I  am  satisfied  that  he  is  qualified.  I  am  satis- 
fied he  would  make  a  very  fine  Attorney  General.  I  cannot  conceive 
of  anything  ever  going  on  in  this  office  that  has  gone  on  in  the  office 
as  we  recently  became  familiar  with. 

This  is  about  the  best  way  I  can  answer  the  question,  Senator. 

Senator  Mathias.  The  orders  tliat  you  refer  to  were  orders  that 
would  clearly  have  been  dictated  by  the  existing  opinions  of  the  Su- 
preme Court  ? 

Mr.  Jaworski.  I  think  you  mean  by  decisions  that  had  antedated 
the  Meredith  experience  ? 

Senator  Mathias.  Yes. 

Mr.  Jaworski.  The  Supreme  Court  decision  that  I  referred  to  came 
along  after  these  orders  that  Judge  Bell  had  entered.  But,  you  see, 
they  all  related  not  only  to  civil  contempt  but  criminal  contempt  also. 

A  court  has  to  go  quite  far  in  order  to  determine  that  these  restrain- 
ing orders  should  be  issued  and  that  this  contempt  action  should  be 
taken.  lie  never  did  waver  on  that.  He  had  his  own  views  with  respect 
to  v.here  the  trial  should  be  held.  I  am  not  so  certain  that  he  was  not 
right  about  it.  He  felt  it  was  a  matter  that  should  go  back  to  the  dis- 
trict court  and  that  the  district  court  should  hold  the  contempt  pro- 
ceeding rather  than  the  circuit  court.  He  was  not  the  only  one  who 
felt  that  way  about  it. 

Senator  5Iatiiias.  One  of  the  problems  that  you  faced  as  special 
prosecutor  was  that  a  lot  of  troublesome  issues  hail  been  swept  under 
the  rug.  After  the  initial  sweeping,  any  good  housekeeper  is  embar- 
rassed about  that;  so  you  begin  to  cover  up,  cover  up,  cover  up.  In- 
stead of  grappling  with  the  problem  initially,  3'ou  put  it  aside  and 
cover  it  up. 

Do  you  think  that  there  is  any  likelihood  of  that  occurring  in  tlio 
Justice  Department  with  Griffin  Bell  ? 

Mr.  Jaworski.  I  think  the  likelihood  of  that  happening,  whether 
Judge  Griffin  Bell  is  the  appointee  or  whether  someone  else  is,  I  just 
cannot  conceive  of  that  liappening.  This  is  due  largely  to  the  position 
that  this  group  and  other  groups  have  t.aken  in  Government. 

I  think  the  leaning  might  be  in  the  other  direction  of  perhaps  not 
facing  an  issue  quite  as  boldly,  for  fear  that  somebody  miglit  mis- 
understand. I  have  said  once  or  twice  before  that  one  of  the  results 
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of  Watergate  may  have  been  that  the  pendulum,  in  the  eyes  of  some 
people,  has  sfone  too  far  in  the  other  direction. 

I  am  talking  about  a  feeling  of  unwillingness  to  hold  certain  con- 
ferences with  certain  people  except  under  certain  conditions,  for  fear 
that  it  might  be  misunderstood. 

I  just  cnmiot  conceive,  and  I  would  be  terribly  disappointed  if 
Judge  Griffin  Bell  ever  participated  in  any  of  the  conduct  that 

Senator  Mathias.  I  want  to  make  this  clear.  I  am  not  talking  alwut 
criminal  conduct.  I  am  talking  about  postponing  dealing  with  a  prob- 
lem which  later  can  be  found  extremely  troublesome.  In  other  words, 
are  you  going  to  grasp  the  problems  ? 

Mr.  Jaworski.  You  used  a  good  expression.  It  was  swept  under  the 
rug;  it  was  forgotten  deliberately  in  the  hope  that  it  would  pass  on. 

Senator  Mathias.  I  do  it  myself  sometimes.  One  hopes  that  a  thing 
will  go  away,  or  on  the  road  to  Damascus  you  will  have  some  sudden 
light.  Lo  and  behold,  it  becomes  a  pretty  big  problem. 

Mr.  Jaworski.  I  am  a  little  bit  surprised  at  your  confession.  Senator 
Mathias,  because  I  did  not  find  you  that  way  when  I  was  talking  with 
you  about  some  of  the  Watergate  problems. 

I  guess  it  is  a  way  of  life.  Probably  all  of  us  are  guilty  of  it  at  times. 

You  were  one  of  the  first  senators  to  whom  I  had  to  talk  in  con- 
fidence. I  came  to  see  you  because  I  felt  a  need  to  talk  with  you.  It 
was  when  I  first  discovered  what  I  was  up  against.  I  had  the  same 
privilege  with  the  entire  committee  and  the  same  privilege  with 
Senator  Bayh. 

Senator  Mathias.  Thank  you,  Mr.  Jaworski. 

Senator  Bayh.  [acting  chairman].  Senator  Riegle,  do  you  have  a 
question  ? 

Senator  Riegle.  I  appreciate  your  coming  and  sharing  your 
thoughts  with  us  today. 

I  M^ant  to  be  just  a  little  bit  clear  on  the  depth  of  your  firsthand 
knowledge  of  Judge  Bell.  I  listened  to  most  of  your  statement ;  I  was 
called  out  of  the  room  for  the  first  part  of  it. 

Can  you,  in  just  a  brief  summary,  give  me  a  clear  sense  for  the 
length  and  depth  of  the  insight,  based  on  your  own  personal  exper- 
'  iences  and  chances  to  see  him  in  action  ? 

Mr.  Jaworski.  Thank  you,  six. 

I  shall  explain  my  principal  participation  in  the  practice  of  law  over 
the  last  10  years.  I  argued  more  cases  in  the  Fifth  Circuit  Court' of 
Appeals  than  anyone  from  my  part  of  the  country,  as  far  as  I  know. 
This  came  about.  Senator,  because  in  a  number  of  instances  where  a 
case  had  been  lost  in  the  lower  court  by  other  attorneys,  I  was  then 
employed  to  handle  the  case  in  the  Fifth  Circuit  Court  of  Appeals  and 
several  times  in  the  U.S.  Supreme  Court  because  my  work  had  been 
swinging  in  the  direction  of  appellate  court  arguments. 

As  you  know,  the  court  has  been  sitting  in  numbers  of  three  unless 
they  had  a  very  unusual  case.  But  in  quite  a  few  of  these  I  did  draw 
Judge  Bell  as  one  member  of  the  court.  I  never  would  know  until  I  got 
ready  to  argue  the  case.  This  was  their  system. 

AVliat  impressed  me  was  how  fair  he  was  in  getting  to  the  heart 
of  a  question.  He  has  studied  the  case  in  advance.  He  always  asked 
very  penetrating  questions,  sometimes  questions  that  were  a  little  em- 
barrassing to  my  side  of  the  case  they  were  so  penetrating. 
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So  I  did  form  a  very  high  regard  for  him  as  a  judge.  There  has 
been  no  personal  relationship  in  tlie  sense  of  personal  visitation  in  my 
liome,  or  in  clubs  together,  whether  integrated  or  not.  We  just  did  not 
have  that  sort  of  a  friendship. 

I  saw  him  from  time  to  time.  I  saw  him  twice  within  the  last  year. 
Once  was  at  the  convention  in  Atlanta.  lie  participated  primarily  in 
putting  on  this  case  that  was  reenacted.  It  was  Rex  v.  Prestan.  It  arose 
out  of  the  Boston  Massacre.  The  American  Bar  put  this  on.  We  had 
an  English  judge  and  an  English  council  and  so  on.  I  was  one  of  the 
defense  counsels.  Judge  Bell  was  chairman  of  the  particular  commit- 
tee that  was  responsible  for  that. 

The  other  time  I  saw  him  was,  very  frankly,  when  I  was  pushing 
my  book.  I  was  in  Atlanta.  The  owner  of  a  bookstore  there — may  I 
add  that  it  does  not  mean  anything  to  me  personally  because  all  of 
tliis  goes  to  a  charitable  foundation. 

But  I  was  tliere.  Without  my  knowing  it,  the  owner  of  the  store 
had  iuA'ited  for  lunch  several  of  the  lawyers  in  Atlanta.  He  was  one 
of  them. 

Senator  Riegle.  I  think  the  last  time  vou  and  I  saw  one  another  was 
on  an  airplane  when  you  were  going  somewhere  in  the  process  of 
speaking  in  behalf  of  your  book. 

Let  me  ask  two  other  things. 

Senator  Bayii.  Excuse  me.  Would  the  witness  care  to  mention  the 
name  of  his  book  so  we  could  have  that  in  the  record  at  this  time? 
[Laughter.] 

Mr.  Jaworski.  It  is  "The  Right  and  the  Power."  It  is  an  interesting 
name  because  in  one  of  the  letters  that  I  write  to  the  Wiite  House  when 
I  was  in  a  very,  very  stern  exchange  with  them  over  my  right  to  sue 
the  President,  Avhich  I  had  been  promised  and  on  which  the  White 
House  was  reneging,  I  used  that  expression.  I  had  the  right  and  the 
power  to  take  him  to  court. 

The  publishers  thought  that  was  a  good  title  to  use.  Readers  Digest 
Press  is  one  of  the  publishers. 

Senator  Riegle.  I  think  it  is  an  established  tradition  of  the  commit- 
tee that  whenever  a  distinguished  author  appears  here  and  mentions 
the  book,  there  is  an  obligation  to  send  each  member  of  the  committee 
an  autographed  copy.  [Laughter.] 

Mr.  Jaworski.  I  think  that  can  be  arranged,  as  a  matter  of  fact. 

Senator  Riegle.  There  has  been  some  discussion  over  the  last  2  days 
about  the  difference  between  what  is  reciuired  for  someone  who  would 
be  a  gO(Kl  judge  in  applying  the  rule  of  law  versus  someone  who  would 
be  in  a  different  kind  of  job  capacity  as  Attorney  General,  where  there 
is  a  whole  advocacy  kind  of  responsibility  that  is  quite  a  different  kind 
of  responsibility  than  one  who  tries  to  sit  between  two  couipetijig  views. 

I  wonder,  as  you  had  a  chance  to  view  Judge  Boll,  how  you  think 
he  would  handle  that  kind  of  a  change  of  role,  because  it  is  quite 
a  different  job.  I  think,  particularly  given  your  own  references  even 
to  the  sort  of  tortured  history  of  the  Attoniey  Generalshi]>  over  the 
last  several  years,  that  there  is  a  clear  hope  by  most  Americans  that 
someone  will  step  into  that  job  who  will  move  forward  fairly  but  ag- 
gressively. 
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I  am  wondering  if  you  think  he  can  make  that  transfer  role,  as  dif- 
ferent as  those  two  things  are.  What  would  be  your  judgment  on  that? 

Mr.  Jaworski.  Senator,  had  he  spent  his  entire  professional  career 
on  the  bench,  I  would  be  less  enthusisatic  about  his  appointment  for 
the  very  reason  that  you  mention.  But  he  practiced  law  before  that 
time.  He  was  a  veiy  successful  trial  lawyer  prior  to  that  time.  Prior 
to  the  time  he  went  on  the  bench,  he  had  practiced  for  14  years. 

In  addition  to  it,  he  has  returned  to  a  very  outstanding  group  of  law- 
yers. He  is  a  partner  in  that  firm.  He  has  been  practicing  since  he  left 
the  bench. 

I  have  seen  judges  and  have  argued  to  judges,  and  I  think  you  have- 
had  the  experience  where  you  felt  that  it  would  have  been  very  help- 
ful if  they  had  a  little  bit  more  experience  on  the  outset  and  not  just 
sitting  on  the  bench  the  whole  time. 

I  think  it  is  an  important  point  that  you  raise. 

But  he  has  had  the  experience  on  both  sides.  I  think  he  could  ap- 
proach these  matters  objectively  without  letting  his  judicial  experi- 
ence interfere.  It  can  be  a  great  help,  of  course,  because  you  learn  a. 
lot  being  a  judge  that  you  can  apply  helpfully  and  constructively. 

Senator  Rtegle.  Does  that  mean  that  3'Ou  in  your  OAvn  mind  are  pre- 
pared to  take  the  leap  of  faith  in  terms  of  feeling  that  this  would  be 
an  activist,  forceful  leader  as  an  Attorney  General  ? 

Mr.  Jaworski,  I  think  he  would.  I  think  lie  would  do  his  duty.  I 
I  do  not  think  that  you  would  ever  find  him  taking  a  position  or  doing 
something  just  for  the  sake  of  making  headlines.  We  have  all  been 
through  those  experiences.  I  probably  could  have  made  one  or  two 
that  I  did  not  make  when  I  was  in  the  Watergate  process. 

I  do  not  think  he  would  do  that. 

Senator  Kij:gle.  The  other  thing  that  is  a  question  that  arises  in 
some  minds  is  something  that  I  think  you  touched  on  in  passing.  That 
is  the  whole  matter  of  independence. 

You  said  that  you  felt  that  this  was  one  individual  that  would  nofc 
be  subject  to  pressure  and  would  resist  it. 

There  is  a  bit  of  a  problem  with  respect  to  the  history,  I  think,  in 
the  term.s  of  the  way  this  nomination  came  about.  Senator  Mathias, 
made  some  reference  to  it.  The  selection  process,  however  it  went 
forward,  ended  up  where  someone  who  had  something  of  an  acquaint- 
anceship was  picked  for  this  post. 

I  think  we  are  all  especially  sensitive  to  any  kind  of  relationship 
of  that  kind  in  light  of  recent  history.  One  of  the  things  that  I  am 
especially  concerned  about  is  this  issue  of  independence  and  whether 
we  have  here  someone  tough  enough  who  would  be  entirely  willing  to 
draw  the  line  quickly  and  firmly  in  each  and  every  case  where  that 
needed  to  be  done. 

I  think  if  there  is  even  the  suggestion  that  friendship  might  play 
any  part — connection  through  the  law  firm  or  any  of  that — and  I  think 
that  this  particular  candidate  starts  with  that  as  a  burden  because  of 
the  appearance  of  the  connection.  I  am  sure  he  feels  that.  I  feel  it  for 
him.  I  feel  it  for  the  country. 

It  seems  to  me  that  that  carries  with  it  then  sort  of  an  added, 
measure  of  responsibility  to  be  so  clearly  independent  that  no  question-, 
could  ever  really  arise  about  it. 
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I  wonder  if  you  tliink,  based  on  your  oxperienco,  tliat  he  would 
meet  the  kind  of  test,  tliat  kind  of  exceptionally  liigli  standard  of 
independence  ? 

Mr.  Jaworski.  I  really  think  tliat  the  judicial  experience  of  which 
you  and  I  spoke  moments  ago  help  give  him  independence.  Xo  man, 
as  all  of  us  know,  is  more  independent  than  a  Federal  judge,  especially 
one  who  sits  on  the  court  of  appeals. 

I  would  be  surprised  if  he  did  not  follow  a  course  of  complete  in- 
depondcrice  as  Attorne}'  General. 

I  say  tliis  to  you,  sir,  if  I  may  inject  a  note  personally.  I  would  not 
think  of  going  to  this  man  and  asking  him  for  anything  that  I  did  not 
believe  v>as  100  percent  just  and  fair.  I  can  tell  you  further  that,  even 
at  that,  it  Avould  not  surprise  me  if  lie  tui-ned  me  down. 

This  is  my  own  appraisal  of  the  situation. 

Senator  Riegle.  I  appreciate  your  taking  the  time  to  come  and  to 
give  us  your  advice  and  thoughts.  I  also  want  to  take  the  occasion 
again  to' thank  you  for  your  previous  service  to  this  country  of  ours. 

}\h'.  Jaworski.  Thank  you  vciy  much. 

Senator  Bath  [acting  chairman].  Senator  Chafee  ? 

Senator  Ciiafee.  ]\rr.  Jaworski,  I  want  to  join  in  welcoming  you 
hero  and  thinking  you  for  the  wonderful  service  you  gave  to  our 
countiy. 

I  would  like  to  ask  you  one  question.  You  reviewed  in  some  detail 
the  Barnett  case  that  you  dealt  personally  with  Judge  Bell  on.  Are 
there  any  other  civil  rights  cases,  pai-ticularly  dealing  with  school 
integration,  that  7\'ou  are  familiar  with  that  he  made  decisions  on? 

Mr.  Jaworski.  Not  in  the  sense  that  I  could  discuss  them  with  you 
now;  no,  sir.  I  have  not  reviewed  them.  I  did  not  have  the  time  to 
review  them. 

I  can  say  this.  The  many  people  with  whom  I  have  talked  about 
the  rulings'of  tlie  Fifth  Circuit  Court  of  Appeals— I  know  that  I  liave 
heard  no  criticism  at  the  time  these  decisions  were  rendered  of  Judge 
Bell.  I  have  just  not  heard  that.  1  have  heard  criticism  of  other  judges 
who  sat  on  that  court. 

Senator  Chafee.  I  thought  one  of  the  points  you  made  was  an  in- 
teresting one.  That  was  the  high  regard  with  which  the  presiding 
judge  of  the  circuit  had  for  Judge  Bell.  I  guess  it  was  Judge  Tuttle 
who  assigned  him  to  work  out  the  procedures  in  connection  with  the 
Barnett  case. 

That  was  rather  unusual,  was  it  not?  Judge  Bell  had  just  briefly 
been  associated  with  the  fifth  circuit  at  that  time. 

Mr.  Jaworski.  The  other  members  of  the  court  had  a  very,  very 
hiirh  reirard  for  him.  I  heard  a  number  of  them  speak  of  him  from 
time-to-time. 

If  you  will  notice  in  exhibit  A,  which  is  the  investigation  that  I 
made  of  Judge  Bell  before  he  was  appointed  to  the  court,  I  mention 
in  there,  not  by  name,  but  several  of  the  judges  and  lawyers  who 
had  held  positions  of  one  kind  or  another  with  whom  I  talked  before 
I  made  this  report.  One  of  these  was  Judge  Elbert  Tuttle,  who  has 
one  of  the  finest  records  of  courage  of  any  judge  on  that  court. 

Judge  Elbert  Tuttle  I  refer  to  at  the  top  of  page  2  as  the  Chief 
Judge  of  the  United  States  Court  of  Appeals  for  the  Fifth  Circuit. 
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He  was  among  those  I  consulted  in  connection  with  determining 
Judge  Bell's  qualification.  Judge  Tuttle  felt  very  favorably  inclined 
to  Judge  Bell.  Of  course,  this  had  a  whole  lot  to  do  with  my  deter- 
mination of  the  eventual  rating  that  I  suggested  for  him. 

Senator  Riegle.  Thank  you  very  much. 

Mr.  Jaworski.  You  are  welcome. 

Senator  Bayh.  Senator  Sasser? 

Senator  Sasser.  Mr.  Jaworski,  T.  too.  want  to  join  with  my  col- 
leagues in  thanking  you  for  the  splendid  service  that  you  rendered 
this  country  as  Special  Prosecutor  in  years  past. 

I  would  like  to  ask  you  one  or  two  questions  which  deal  with  the 
qualifications  of  Judge  Bell  for  the  office  of  Attorney  General. 

During  the  course  of  these  hearings,  Judge  Bell  has  been  asked 
many,  many  questions  by  the  members  of  this  committee  with  regard 
to  what  he  would  do  in  tlie  event  that  he  is  confirmed  and  becomes 
Attorney  General  of  the  United  States. 

My  question  to  you,  sir,  is  this :  Can  we  rely  on  the  representations 
that  Judge  Bell  has  made  here  over  the  last  2  days  as  to  what  his 
course  of  conduct  would  be  as  Attorney  General? 

Mr.  Jaworski.  In  my  opinion  you  could.  I  personally  would  rely  on 
them. 

Senator  Sasser.  I  notice  in  a  letter  which  you  have  appended  to 
your  testimony  and  marked  exhibit  A,  dated  July  25,  1961,  addressed 
to  the  American  Bar  Association 

Mr.  Jaworski.  The  Chairman  of  the  Standing  Committee  on  the 
Federal  Judiciary;  yes,  sir. 

Senator  Sasser.  It  dealt  with  Judge  Bell's  qualifications  then  to  be 
named  to  the  Fifth  Circuit  Court  of  Appeals. 

Mr.  Jaworski.  That  is  correct,  sir. 

Senator  Sasser.  Also,  I  note  that  you,  in  this  letter,  analyzed  his 
professional  qualifications  and  his  personal  qualifications.  On  page 
two  you  say:  "I  am  assured  that  he  is  fairminded  and  possesses  a 
temperament  exceptionally  well-suited  to  service  on  the  bench." 

Mr.  Jaworski.  How  did  you  come  to  the  conclusion  that  Judge  Bell 
was  a  fairminded  man? 

Mr.  Jaworski.  By  talking  to  these  gentlemen,  who  I  do  not  identify 
by  name  but  I  identify  as  Chief  Judge,  U.S.  Court  of  Appeals — who 
was  Tuttle — and  Associate  Justice  of  the  Court  of  Appeals  for  the 
Fifth  Circuit.  I  honestly  have  to  say  at  this  late  date  I  do  not  know 
who  that  was. 

The  U.S.  District  Judge  who  sits  in  Atlanta  was  another;  and 
I  am  not  certain  that  I  could  identify  him  by  name.  I  talked  to 
Smythe  Gambrell,  the  former  j^resident  of  the  American  Bar  Asso- 
ciation, who  is  from  Georgia. 

I  talked  to  a  member  of  the  house  of  delegates  to  the  American  Bar 
Association ;  I  cannot  tell  you  who  that  is.  I  talked  with  three  members 
of  the  American  College  of  Trial  Lawyers,  which  you  know  is  a 
group  where  a  man  has  to  practice  actively  in  court  for  15  years 
before  he  can  be  invited.  You  do  not  join  it;  you  are  invited.  They 
must  have  handled  some  of  the  most  important  litigation  in  the  State. 

A  number  of  these,  as  I  point  out,  opposed  liim  in  litigation.  Then 
I  mention  one  man  by  name;  that  is  Charlie  Bloch,  who  was  my 


237 

predecessor  on  this  committee  and  who  is  really  tough.  He  came  from 
(joorgia,  also,  Charlie  Bloch  is  one  of  those  who  gave  him  a  high 
recommendation. 

Of  course,  not  knowing  Mr.  Bell,  I  had  to  rely  on  what  those  people 
told  me  about  him.  But  the  very  office  that  they  hold,  I  think,  is  of 
significance. 

Senator  Sasser.  Mr.  Jaworski,  there  has  been  no  allegation,  as  I 
recall  the  testimony,  that  Judge  Bell  was  not  qualified  by  way  of 
professional  standards  or  that  he  was  not  qualified  by  way  of  personal 
integrity. 

However,  there  have  been  some  suggestions  that  he  may  not  have 
moved  as  fast  as  some  Avitnesses  would  have  wished  in  advancing  the 
civil  rights  of  black  Americans  in  the  State  of  Georgia. 

I  ask  you,  sir,  in  your  investigation  in  preparation  for  making 
this  recommendation  in  1061,  did  you  find  any  evidence  of  racial 
bias  on  the  part  of  Judge  Bell  ? 

Mr.  Jaworski.  Tliere  was  none  mentioned  to  me,  sir.  If  there  had 
been,  I  could  not  have  written  this  recommendation.  I  also  would 
have  had  to  disclose  it  to  Attorney  General  Robert  Kennedy  and  to 
Deputy  Attorney  General  Nicholas  Katzenbach.  I  knew  how  they 
felt  about  this  matter.  I  would  have  disclosed  it  to  them  if  there  had 
been  the  slightest  reference  in  that  respect. 

You  remember  also  that  the  FBI  makes  its  own  investigation.  It 
reports  to  the  Attorney  General  on  the  man  that  is  to  be  nominated. 
I  have  not  seen  and  no  one  else  on  our  committee  would  see  that 
particular  report  of  that  investigation. 

But  rememl)er  also,  Senator,  that  everyone  who  wanted  to  com- 
ment because  they  felt  that  Griffin  Bell  Avas  one  to  have  such  a  bias 
was  free  to  report  that  either  to  the  committee  or  the  Attorney 
General. 

I  do  not  think  Griffin  Bell  would  ever  have  been  appointed  if  it 
had  been  reported  by  reliable  sources  that  he  was  unfair  in  the  area 
of  racial  matters. 

Senator  Sasser.  Mr.  Jaworski.  this  letter  was  written  on  July  2."), 
1961.  I  assume  that  it  was  well  known  at  this  time  that  the  Justice 
Department  under  Attorney  General  Kennedy  intended  to  launch 
out  in  the  field  of  civil  rights,  advancing  the  rights  of  black  Ameri- 
cans in  this  country.  Is  that  true  ? 

Mr.  Jaworski.  That  is  certainly  true. 

^lay  I  add  this.  too.  Senator.  I  cannot  say  that  it  happened  in  this 
instance.  I  do  know  of  another  instance  in  which  I  made  the  investi- 
gation of  a  man  in  the  Soutli  who  was  up  for  appointment  as  district 
judge  where  Attorney  General  Kennedy  on  his  own  picked  up  the 
telephone  and  made  some  inquiries  to  make  certain  that  there  were  no 
evidences  of  racial  bias.  But  whether  it  was  done  in  this  case  I  do 
not  Icnow. 

Senator  Sassf.r.  So  I  think  we  can  conclude  from  that  tliat  Attoi-ney 
General  Robert  Kennedy  and  the  Justice  Department  were  particu- 
larly sensitive  to  any  accusations  of  racial  bins  that  would  be  leveled 
against  a  prospective  nominee  for  the  Federal  bench. 

Mr.  Jaworski.  I  do  not  think  that  it  existed  then.  Obviously  con- 
ditions were  different.  It  is  very  difficult  for  some  people  to  fully 
appreciate  what  the  situation  was  like  in  1061.     . 
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My  close  friends  would  not  speak  to  me  for  many,  many  months 
for  taking  this  assignment.  It  really  was  no  more  than  standing  up 
for  the  rule  of  law. 

It  is  hard  to  put  it  back  in  the  proper  perspective. 
Senator  Sasser.  There  has  been  much  talk  before  this  committee 
about  Governor  Vandiver  and  the  years  in  Georgia  in  the  late  fifties 
and  early  sixties.  You,  sir,  lived  through  those  years  in  the  South. 
It  might  be  helpful  for  us  if  you  could  characterize  those  years  and 
put  them  in  perspective. 

Perhaps  that  would  put  us  in  a  better  position  to  judge  Judge 
Bell's  conduct  during  those  years. 

Mr.  Jaworski.  Well,  I  assume  that  probably  the  most  reliable  testi- 
mony I  could  give  along  those  lines  is  to  allude  to  some  of  my  own 
experiences,  as  embarrassing  as  it  is,  and  to  some  of  the  situations 
that  occurred  at  that  time  when  I  accepted  this  appointment  which 
I  felt  I  had  to  do.  It  was  a  matter  of  being  a  lawyer  and  one  who 
believed  in  upholding  the  law  and  upholding  court  decrees. 

I  found,  much  to  my  surprise,  that  there  were  not  only  many  lay- 
men but  many  lawyers  who  had  such  strong  feelings  of  racial  preju- 
dice that  they  were  absolutely  unforgiving  about  one's  actions  in 
doing  no  more  than  upholding  the  law. 

There  were  resolutions  introduced  in  the  legislature  of  my  State 
condemning  me  for  having  taken  this  particular  position.  It  was 
almost  unbelievable.  The  announcement  was  mode  on  a  Saturday. 
The  Bluebonnet  Bowl  game  was  being  played  that  afternoon.  The 
papers  in  the  morning  carried  the  headline  story  that  I  was  to  serve 
as  Special  Prosecutor.  That  afternoon  you  would  have  thought  that 
I  had  the  plague.  Nobody  would  speak  to  me. 

As  I  say,  I  would  have  withdrawn  from  the  law  firm  if  the  law 
firm  had  found  it  objectionable;  but  there  were  clients  who  with- 
drew their  business  from  the  firm.  There  were  a  number  who  would 
not  have  anything  to  do  with  me. 

Rut  I  must  say  this.  I  could  go  on  and  describe  those  conditions,- 
today  they  seem  almost  unbelievable.  The  gratifying  phase  of  it  is,, 
is  that  after  a  period  of  time  these  people  no  longer  found  it  to  be  the 
terrible  act  of  conduct  they  thought  I  was  guilty  of  at  the  time.  They 
began  to  change  their  minds.  They  saw  reason  for  having  done  what 
I  undertook  to  do. 

These  were  difficult  days.  They  were  almost  unbelievable.  Men  who' 
are  highly  regarded  today  and  who  are  in  public  office  and  who  serve 
well  in  those  days  were  so  prejudiced  and  so  determined  to  be  unfair 
to  members  of  the  black  race  that  one  almost  has  to  blink  his  eyes  tO' 
disbelief  that  they  are  the  same  individuals. 

Senator  Sassei?.  And  you  are  describing,  Mr.  Jaworski,  conditions 
of  less  than  15  years  ago  ? 

Mr.  Jaworski.  Yes. 

I  did  not  say  too  much  about  this,  but  the  fact  that  Griffin  Bell, 
coming  from  Georgia,  was  taking  actions  that  the  appointee  from  Ala- 
bama would  not  take  and  the  appointee  from  Mississippi  would  not 
take.  I  say  that  is  one  of  the  real  tributes  to  be  paid  to  Griffin  Bell. 

He  stuck  with  this  Meredith  case  from  beginning  to  end  and  did 
tho.  thing  that  was  right.  Yet  he  had  two  colleagues  who  had  the  same 
difficulties  that  he  probably  had  in  his  State  who  did  not  do  so,. 
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Senator  Sarser.  This  was  the  case  of  James  Meredith  tryino;  to  enter 
tlip  University  of  Mississippi,  the  first  black  man  to  enter  that 
university? 

^[r.  Jaworskt.  Correct. 

Senator  Sasskk.  Thank  you.  Mr.  Jaworski.  I  look  forward  to  read- 
in;_^  your  l)ook. 

yir.  Jaworski.  Tliank  you.  sir. 

Senator  Bayh.  Senator  Heinz? 

Senator  Heinz.  Thank  you,  Mr.  Chairman  and  Mr.  Jaworski. 

I  would  like  to  ask  you  some  questions  about  your  letter  of  July  25, 
lOOl.  the  formal  report  on  Griffin  Bell.  At  the  end  of  it  you  say  that 
''because  his  practice  of  law  had  been  confined  to  14  years"  j^ou  were 
not  sure  whether  he  was  entitled  to  more  than  a  "qualified"  ratine;. 
Then  you  say,  "After  a  more  extensive  investigation,"  you  felt  he  was 
■"well  qualified." 

Is  it  fair  to  say  then  that  this  report  represents  a  tremendous 
amount  of  work  on  your  part  ? 

^^r.  Jaworski.  Yes,  sir. 

Maj'  I  explain  how  we  go  about  doing  it.  Initially,  we  do  not  even 
go  into  the  idea  of  a  formal  report  if  a  pulse  feeling  of  a  few  men 
in  whom  we  have  confidence  indicates  that  the  man  is  probably  not 
going  to  be  considered  qualified. 

So  what  we  do  first  is  I  make  a  verbal  report  in  which  I  say,  "Well, 
he  is  qualified."  When  I  get  a  green  light  as  a  member  of  the  commit- 
tee, then  comes  the  intense  investigation.  This  means  that  you  call 
on  these  individuals,  whose  names  I  do  not  give  but  I  list  their  titles, 
and  visit  with  them  personally  or  by  telephone.  Usually  we  do  it 
i:)eTsonally. 

AVe  assure  them  that  what  they  say  will  be  kept  in  confidence  except 
as  far  as  the  members  of  the  committee  are  concerned.  Of  course,  if 
there  are  some  things  said  that  are  of  the  type  that  are  completely 
personal,  the  report  would  not  have  been  presented  to  you  today.  But 
you  see  there  is  nothing  along  that  line  in  there. 

I  can  only  say  that  my  initial  investigation,  the  quick  one,  which 
enabled  me  to  talk  to  only  a  few,  out  of  an  abundance  of  precaution 
I  was  not  willing  to  say  that  he  was  well-qualified.  I  was  willing  to 
say  he  was  qualified. 

But  after  going  into  it — and  T  might  say  we  spent  several  days 
doing  this — I  was  convinced  that  he  was  "well  qualified." 

Senator  Heixz.  Did  vou  consult  with  either  the  Georgia  branch  of 
the  NAACP,  or  the  national  XAACP?  I  would  think  that  would 
have  been  one  of  the  few  organizations  that  might  fall  into  the  cate- 
gory of  public  interest  law  firms  at  that  time.  Or  any  other  public 
interest  type  of  law  firm  ? 

]\rr.  Jaworski.  There  were  almost  none  at  that  time. 

Senator  Heinz.  The  XAACP  did  exist  I  would  think. 

Mr.  Jaworski.  I  was  trying  to  recall ;  I  did  in  some  instances.  I  don't 
recall  whether  I  did  in  this  instance  or  not.  I  do  Iniow  that  I  raised 
the  question  with  each  one  of  these  people  with  whom  I  talked. 

Of  course,  I  was  particularly  impressed  with  what  Judge  Tuttle  had 
to  ^ay  because  I  knew  exactly  what  his  feelings  were.  He  had  felt  the 
brunit  of  criticism  for  his  attitude  toward  the  civil  rights  of  others. 

St'iiator  Heinz.  You  do  mention  on  page  2,  and  I  (piote. 
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He  presently  holds  the  position  of  Chief  of  Staff  to  the  Governor  of  Georgia, 
which  is  an  honorary  position  usually  given  to  a  lawyer  who  is  a  close  friend  of 
and  personal  coiuisel  to  the  Governor. 

Did  you  talk  to  the  Governor  or  any  of  his  people  or  any  people  who 
might  be  close  observers  of  the  Georgia  political  process  about  Judge 
Bell's  service  in  that  regard  ? 

Mr.  Jaworski.  I  did  not  regard  the  Governor  as  a  good  source  of 
input  as  to  Judge  Bell  because  they  were  so  close.  Plere  he  was  the 
chief  of  staff.  I  knew  what  the  Governor  would  say.  I  did  not  think 
the  committee  would  pay  very  much  attention  to  that. 

I  was  more  interested  in  certain  individuals  in  whom  I  had  full 
faith  of  getting  a  true  reading  and  not  one  based  solely  on  friendship. 
I  mean,  for  instance,  a  man  like  Smythe  Gambrell.  He  is  former  presi- 
dent of  ABA.  He  has  his  own  large  law  firm  in  Atlanta.  One  might  say 
a  competitor  of  the  firm  with  wliich  Judge  Bell  has  been  associated. 

He  gave  him  the  highest  recommendation.  He  is  a  man  who  is  quite 
critical  of  individuals.  He  is  a  task  master  and  he  demands  much  of 
his  fellow  lawyers. 

Senator  Heinz.  How  did  you  evaluate  Judge  Bell's  services  as  "chief 
of  staff'  and  as  a  personal  counsel  to  the  Governor"  ? 

Mr.  Jawoeski.  Well,  the  only  way  I  could  do  it  is  by  what  people  in 
Atlanta  like  Smythe  Gambrell  told  me. 

Senator  Heinz.  Did  you  talk  to  them  about  his  service  as  chief  of 
staff  and  as  personal  counsel  to  the  governor  ? 

Mr.  Jaworski.  Oh,  I  cannot  say  definitely,  sir,  that  I  did.  I  would 
be  surprised  if  I  had  not.  Certainly  it  would  have  been  one  of  the 
matters  that  I  would  have  inquired  about. 

Senator  Heinz.  It  is  an  important  issue  obviously  of  concern  to  the 
committee. 

Mr.  Jaworski.  It  is.  It  is  mentioned  specifically  for  the  purpose  of 
pointing  out  that 

Senator  Heinz.  So  you  are  not  prepared  to  say,  if  I  understand  you 
correctly,  and  I  do  not  intend  to  put  words  in  your  mouth,  but  what 
I  understand  you  to  say  is  that  you  are  not  prepared  to  say  that  you 
specifically  asked  anybody  to  evaluate  his  service  to  the  Governor  as 
his  chief  of  staff.  You  may  have,  but  you  are  not  prepared  to  say  that 
you  did? 

Mr.  Jaworski.  That  is  correct.  I  will  add,  however,  if  you  will  permit 
me.  that  I  feel  that  I  did  do  so.  My  best  judgment  is  that  I  did. 

Senator  Heinz.  It  would  be  very  hard,  Mr.  Jaworski,  to  challenge 
your  integrity. 

Mr.  Jaworski.  Thank  you,  sir. 

I  do  not  want  to  enlarge  upon  what  I  specifically  remember.  I  cer- 
tainly do  not  want  to  enlarge  upon  what  I  put  in  this  report. 

Senator  Heinz.  Let  me  ask  j^ou  a  different  kind  of  question.  Prob- 
ably more  than  any  American,  maybe  living  or  dead,  that  I  am  aware 
of,  you  certainly  understand  the  potential  for  tragedy  that  exists  if  a 
Justice  Department  is  not  fearlessly  and  faithfully  independent. 

One  sort  of  independence  that  we  can,  and  I  think  we  should,  de- 
mand from  the  Justice  Department  and  the  Attorney  General  is  politi- 
cal independence.  I  think  you  personally  know  what  the  experience  of 
the  8  years  has  meant  to  this  country  as  well  or  better  than  anybody 
else. 
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Yesterday  I  asked  Judge  Bell  whether  he  thought  this  committee 
should  hold  a  negative  presumption  against  an}-  nominee  for  the  post 
of  Attorney  General  who  worked  in  the  campaign  of  the  President  he 
will  serve. 

1  would  like  to  ask  you  that  same  question.  Should  this  committee, 
as  a  matter  of  principle,  demand  that  the  Prescient  send  us  a  nominee 
who  has  worked  in  politics  and  who  has  worked  in  his  own  campaign  ? 

Or  should  we  set  a  higher  standard  i 

I  am  reminded  of  two  things.  The  present  Attorney  General,  Mr. 
Levi,  when  questioned  in  the  hearing  record,  apparently  had  a  fairly 
nonpolitical  history.  Indeed,  it  could  not  be  demonstrated  that  lie  had 
voted  in  the  primary  of  either  the  Republican  or  Democratic  party 
since  AVorld  War  II. 

You  have  indicated  that  there  very  well  may  be  people  as  well  or 
better  qualified  than  Judge  Bell  for  the  post' of  Attorney  General. 
Should  this  conmiittee  seek  someone  who  has  not  had  a  personal  politi- 
cal relationship  with  the  new  President  ? 

What  is  your  feeling  about  that  very  sensitive  question?  It  iiivolves 
setting  a  standard,  of  course. 

Mr.  Jaworski.  I  had  thought  about  this  subject  some  because,  as 
you  may  recall,  tliere  had  been  an  espousal  of  the  elimination  of  the 
campaign  manager,  for  instance,  from  consideration  for  the  post  of 
Attoi'iiey  General.  That  has  been  a  matter  that  has  been  mentioned 
and  has  been  fostered  by  some  groups, 

I  did  not  join  in  doing  that. 

I  have  to  tell  you  very  frankly  that,  if  I  were  the  President  of  the 
United  States  of  America,  I  v.ould  want  as  my  Attorney  General  some- 
one in  whom  I  had  complete  faith  and  trust  and  not  a  stranger.  That 
just  happens  to  be  my  own  reaction  to  it. 

Senator  Heinz.  Is  the  only  way  you  can  achieve  complete  faith  and 
tiust  to  have  them  work  in  a  political  campaign? 

'Sir.  Jaworskt.  Xo  ;  but  that  is  the  best  way.  You  know  the  man. 

I  am  not  saying  it  was  necessarj'  for  him  to  work  in  the  campaign. 
T  am  saying  that  I  would  want  a  man  whom  I  knew  personally,  whose 
habits  T  knew,  whose  thinking,  and  whose  chavacteT- 1  Icnew  soinethin5r 
about.  This  is  what  I  would  want  if  I  were  President  of  the  United 
States. 

Senator  Heixz.  Thank  you,  Mr.  Jaworski. 

Senator  Matttais.  Mt.  Chairman.  I  have  just  one  followup  question. 

^U\  Jaworski.  in  responding  to  Senator  Heinz  and  I  believe  earlier 
to  either  Senator  Sasser  or  Senator  Riegle,  you  mentioned  the  name 
Cbailio  Bloch.  Tsthat  Mr.  Charles  Bloch  of  Macon,  Ga.? 

Mr.  Jaworski.  T  believe  it  is;  I  believe  you  are  right,  sir.  He  was 
my  predecessor  on  this  committee  serving  the  fifth  circuit. 

Senator  ]\[.\TnrAs.  In  youi-  discussions  with  ^Nfr.  Bloch — I  know  of 
no  way  you  rould  have  known  this  if  he  did  not  tell  you — did  he  ever 
toll  yoii  that  he  and  Griffin  Bell  had  been  members  together  on  the 
conmiittoo  of  four  lawyers  who  were  appointed  by  Governor  Vandiver 
to  tiavil,  well,  tlie  headline  here  in  the  Atlanta  Constitution  for  No- 
vember IS.  1058,  says,  "Legal  Aides  Scan  Dixie  for  Ideas."  looking  for 
wars  to  implement  the  policy  Avhich  in  those  days  was  called  massive 
resistance? 
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Mr.  Jaworski.  He  never  did  mention  it,  nor  did  I  ask  any  ques- 
tions about  it.  I  did  not  know  Charlie  Bloch  that  well. 

The  reason  that  I  talked  to  Charlie  Bloch  is  because  he  was  my 
predecessor  on  this  committee. 

Senator  Mathias.  As  I  say,  there  is  no  way  you  would  have  known 
it  if  he  did  not  tell  you. 

But  I  think  it  is  perhaps  pertinent  to  the  inquiry  of  this  committee 
that  some  of  your  information  reflected  in  your  letter  of  July  25, 1961, 
^id  derive  from  the  source  Charles  Bloch. 

Thank  you  very  much,  sir. 

]\Ir.  Jaworski.  Thank  you,  sir. 

Senator  Bayh.  Are  there  further  questions  ? 

Senator  Thurmond  ? 

Senator  Thurmoxd.  We  have  several  committees  going  on  among 
which  I  had  to  divide  my  time. 

We  are  delighted  to  have  you  hero.  I  have  not  had  a  chance  to  hear 
your  statement. 

Is  it  your  opinion  that  Judge  Bell  is  qualified  to  be  Attorney  Gen- 
eral of  the  United  States  ? 

Mr.  Jaworski.  It  is,  Senator  Thurmond. 

Senator  Tiiurmoxd.  Do  jon  feel  he  is  able,  a  man  of  capacity? 

^It.  Jaworski.  I  do,  sir,  and  have  so  testified. 

Senator  Tittjrmond.  Do  you  feel  that  he  is  a  man  of  character  and 
integrity  ? 

]SIr,  Jaworski.  Yes,  sir. 

Senator  Thurmond.  Do  you  feel  that  he  is  a  man  who  would  be 
fair  and  not  permit  discrimination  ? 

Z\h\  Jaworski.  I  do  feel  so.  I  have  put  into  the  record  a  statement 
liere.  Senator,  that  deals  with  tliat,  I  point  to  his  conduct  during^  the 
days  of  the  Meredith  admission  and  all  the  controversy  in  Mississippi 
and  his  conduct  on  the  bench  and  his  rulings  and  the  opinions  he 
wrote,  all  of  which  show  he  was  completely  objective  and  fairminded 
in  that  situation. 

Senator  Thuemgnd.  Do  you  recommend  his  approval  by  this  com- 
mittee to  be  Attorney  General  ? 

Mr.  Jaworski.  T  would,  if  the  committee  asks  for  my  opinion.  T 
have  certainly  in  all  of  my  testimony  indicated  that  I  thought  he  was 
qualified  and  that  he  would  make  a  good  Attorney  General. 

Senator  Thurmond.  Do  you  know  anything  against  him  as  to  why 
he  should  not  be  confirmed  for  Attorney  General  ? 

Mr,  Jaworski.  About  the  only  thinjr  I  ]?:now.  Senator,  is  somethine: 
T  alluded  to  earlier.  I  think  he  decided  one  case  against  me,  if  I  recall 
correctly.  T  have  not  quite  forgiven  him  for  that  yet.  [Laughter.] 

But  i  must  sav  we  like  to  talk  about  the  cases  that  we  have  won,  as 
you  know.  We  seldom  mention  those  that  we  lost. 

Senator  Thurmond.  Do  you  feel  he  made  a  good  record  as  a  circuit 
court  of  appeals  judsfe  ? 

]\Tv.  Jaworski.  I  do. 

Senator  Thurmond.  Do  you  feel  his  decisions  were  fair  and  just  to 
liti  grants? 

Mr.  Jaworski.  I  am  not  familiar  with  all  of  his  decisions.  Those 
that  I  am  familiar  with,  I  do  think  tliat  he  was  fair.  I  had  a  very  high 
regard  for  his  demeanor  on  the  bench.  He  always  was  well  prepared. 
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lie  was  very  thorough  and  very  searching  in  liis  questions. 

I  never  saw  him  in  any  way  sliow  some  of  the  arrogance  and  some 
of  the  attitudes  that  some  Federal  judges  show. 

Senator  Thurmond.  Could  you  tell  us  his  reputation  while  he  was 
a  circuit  court  of  appeals  jud<;e  i 

Mr.  Jaworski.  He  was  highly  regarded  by  his  colleagues.  I  have 
mentioned  this.  He  also  was  very  highly  regarded  by  the  bar,  those 
that  I  heard  express  themselves.  I  never  heard  anything  that  was 
derogatory  of  him. 

Senator  Tiiurmoxd.  So  far  as  you  know,  he  is  a  man  of  unblemished 
character  and  capacity,  and  you  feel  he  would  make  a  good  Attorney 
General. 

Mr.  Jaworski.  I  do  feel  that ;  yes,  sir. 

Senator  Tiitjrmond.  That  is  all.  Thank  you  very  much. 

!Mr.  Jaworski.  You  are  welcome,  Senator. 

Senator  Heinz.  Mr.  Chairman,  might  I  be  recognized  ? 

;Mr.  Bayii.  Yes. 

Senator  Heinz.  Mr.  Jaworski,  I  have  one  last  question. 

Although  I  was  not  a  member  of  the  Senate  and  therefore  not  of 
this  committee  at  the  time,  I  guess  this  committee  confinned  for  the 
post  of  Attorney  General  two  people  who  turned  out  to  be  something  of 
a  national  disappointment  as  well  as  to  me. 

Is  there  anything  avc  sliould  do  as  a  conmiittee,  are  there  any  unusual 
tests  we  sliould  apply  to  make  sure  that  we  do  not  have  another  Jolm 
Mitchell  kind  of  situation;  or,  for  that  matter,  some  of  the  similar 
situations  that  we  had? 

I  appreciate  what  you  have  said,  that  a  President  should  have  some- 
one in  the  post  of  Attorney  General  in  whom  he  has  full  faith  and 
trust.  We  did  have  such  faith  and  trust  in  President  Nixon  and  his 
two  Attorneys  General. 

Did  we  make  a  mistake  somewhere  as  a  Judiciary  Committee?  Is 
there  anything  we  can  do  to  prevent  such  mistakes,  or  are  there  cer- 
tain limitations  that  ultimately  result  in  the  final  responsibility  being 
placed  with  the  President  who  makes  the  nominations  to  us? 

Mr.  Jaworski.  In  the  first  place,  I  think  that  tliis  committee  is  to  be 
highly  commended  for  the  manner  in  which  it  has  conducted  this 
examination  and  these  hearings.  I  have  followed  it  in  the  newspapers 
for  the  last  few  days.  It  has  been  very  thorough  and  it  is  still  going 
on.  Apparently  you  are  very  thorough  before  reaching  your  final 
determination. 

I  do  not  know  how  you  can  do  more  than  that.  You  are  calling 
whatever  witnesses  who  seem  to  have  some  input  on  tliis  matter.  In 
the  final  analysis  you  sit  as  fact  finder.  You  have  to  make  up  your  mind 
yourself  as  to  how  you  regard  the  testimony  of  some  of  these  witnesses. 

I  do  not  know  what  else  you  can  do.  You  can  conduct  these  hear- 
ings for  montlis.  and  you  are  still  not  going  to  be  able  to  dig  up  every- 
thing about  a  man  who  may  be  considered  for  appointment.  If  you 
look  far  enough,  you  would  find  some  things  that  you  would  not  bo 
vei*y  happy  over  that  I  had  done  in  my  life. 

So  you  come  finally  to  exercising  your  judgment  based  upon  the 
best  evidence  that  you  can  accumulate.  That  is  exactly  what  you  are 
doing  now. 

Senator  Hkinz.  Thank  vou. 
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Senator  Bath.  Are  there  any  more  questions  ? 

Mr.  Jaworski.  I  want  to  thank  all  of  you  for  your  courtesies  and  for 
the  kind  and  generous  statements  that  you  have  made. 

Senator  Bath.  Our  next  witness  is  Mr.  Joseph  L.  Kauh,  Jr.,  national 
vice  president  of  the  Americans  for  Democratic  Action. 

While  Mr.  Eauh  is  coming,  I  might,  as  temporary  chairman,  suggest 
a  course  of  action  that  I  would  like  for  us  to  follow  over  the  lunch 
period. 

We  have  scheduled  a  Democratic  conference  for  12:30  p.m.  What 
I  would  like  to  suggest  is  that  we  go  until  12 :30  p.m.  and  then  ask  Mr. 
Eauh  if  he  can  suspend  if  he  has  not  concluded  and  then  come  back 
at  1 :30  p.m.  in  an  effort  to  try  to  get  on  with  these  hearings. 

If  there  are  no  objections,  then  that  is  what  we  will  do. 

Mr.  Rauh,  it  is  good  to  see  you  again,  sir.  You  have  been  here  many 
times  and  offered  your  services  to  the  committee.  It  is  good  to  see  you 
again. 

TESTIMONY  OF  JOSEPH  L.  EATJH,  JR.,  NATIONAL  VICE  PRESIDENT, 
AMERICANS  FOR  DEMOCRATIC  ACTION 

Mr.  Ratjh.  Thank  you,  Mr.  Chairman.  My  name  is  Joseph  L.  Rauh, 
Jr.  I  am  a  former  national  chairman  and  presently  vice  president  of 
Americans  for  Democratic  Action. 

We  appreciate  this  opportunity  to  testify  on  behalf  of  ADA  during 
the  confirmation  hearings  of  Griffin  Bell  for  Attorney  General. 

Let  me  say  I  have  been  before  this  committee  for  the  ADA  but 
equally  often  for  the  Leadership  Conference  on  Civil  Rights.  I  just 
want  to  make  clear  that  I  am  not  here  in  my  capacity  as  general  coun- 
f^el  of  the  licadership  Conference  on  Civil  Rights.  There  are  many 
organizations  in  the  Leadership  Conference  that  have  not  taken  a  posi- 
tion on  Mr.  Bell's  confirmation. 

I  say  that  only  because  there  sometimes  is  confusion  on  this.  I  want 
to  make  clear  that  I  do  not  represent  the  Leadership  Conference  in 
appearing  here  today. 

it  is  wi^^h  considerable  reluctance  and  only  after  careful  considera- 
tion that  tlie  ADA  decided  to  oppose  President-elect  Carter's  nomina- 
tion of  Mr.  Bell  to  be  Attorney  General. 

Senator  Bath.  Excuse  me.  ^ir.  Rauh,  do  you  have  a  prepared 
statement  ? 

Mr.  Rauh.  No  ;  I  do  not.  I  am  sorry. 

I  spent  my  time  reading  cases.  I  should  have  done  it,  and  I  apologize 
to  the  committee  because  it  would  be  better.  I  have  ray  notes  and  have 
brought  some  cases  along  that  I  want  to  refer  to. 

I  think  I  can  be  more  useful  on  the  legal  side  than  if  I  had  not  read 
the  cases. 

]Mr.  Bath  [acting  chairman].  We  will  listen  closely. 

Mr.  Raiih.  Thank  you,  sir. 

I  do  have  some  notes,  so  if  I  appear  to  be  reading 

]Mr.  Bath.  Hnndle  your  testimony  as  you  see  fit.  I  am  sure  you  Avill 
do  it  very  capably. 

Mr.  Ratjh.  It  is  with  considerable  reluctance  and  only  after  careful 
consideration  that  ADA  decided  to  oppose  President-elect  Carter's 
nomination  of  Mr.  Bell  to  be  Attorney  General. 
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The  American  people  want  a  new  President  to  have  a  honeymoon. 
ITe  is  oiititlpcl  to  a  lioncvinooii.  P^urtlicrnioiv.  ADA  snpf)ortocl  (tov- 
crnor  Carter  and  everythin<r  that  comes  to  mind  supports  tlie  idea  that 
we  would  not  want  to  do  this. 

But  we  feel,  after  studinf^  his  civil  rights  record,  that  there  is  no 
othoi-  Iionoial)lo  course,  especially  in  view  of  what  our  ally  in  civil 
i-iffhts  for  30  years,  the  XAACP,  has  done.  I  would  i'eol  that  if  we 
wore  not  hero  supportinu-  the  XAACP  position,  we  would  have  gone 
back  on  our  long  tradition. 

So  the  executive  committee  of  the  ADA  mot  in  emergency  session 
last  Fridav  and  decided  that  we  would  take  this  jjosition  along  with 
the  XAACP. 

Over  100  years  ago,  E<bvard  Bates,  who  served  as  Attorney  General 
under  Abraham  Lincoln  wrote, 

The  nfiice  I  lioUI  is  not  properly  political  l)nt  strictly  legal.  It  is  my  duty,  above 
all  other  ministers  of  state,  to  uphold  the  law  and  to  resist  all  encroachments 
from  whatever  quarter  of  mere  will  and  power. 

"We  have  just  come  through  a  period  where  imprecedonted  al)uses 
])y  Attorneys  General  have  become  manifest.  Two  Attorneys  General 
have  boon  prosecuted  as  a  result  of  tlie  Watergate  scandal.  Tl^.e  times 
demand  a  Justice  Department  based  on  a  moral  and  ethical  code  rather 
than  as  an  instrument  of  Avill  and  power. 

In  light  of  recent  experiences,  it  is  more  essential  tlian  ever  that 
the  Attorney  General,  as  Mr.  Bates  said,  uplioUl  tlie  law  and  resist 
encroachments  from  whatever  quarter  and  preserve  both  the  reality 
and  appearance  of  equal  justice  for  all. 

TJie  )K)st  of  Attorne}^  (>cneral  lias  always  boon  a  sensitive  one.  Tlic 
selection  of  an  Attorney  General  of  unassailable  character  and  quality 
has  been  a  prime  concern  to  the  Xation.  Governor  Carter  proposed 
last  January  that  the  Attorney  General  be  an  "independent  office  with 
a  5-  to  7-year  term  to  protect  iib  from  political  influence.'' 

Clearly,  this  is  a  reforra  that  would  take  some  time  to  consider  and 
implement.  But  the  intent  of  that  reform,  echoed  again  from  Governor 
Carter  before  the  Democratic  Platform  Committee,  was  as  follows: 
'"Tlie  Attorney  General  should  be  removed  from  politics  and  barred 
from  all  political  activities.'' 

T  think  it  is  clear  tliat  Mr.  Bell  was  a  part  of  Governor  Carter's 
political  grou?5.  He  comes  from  a  law  firm.  Tt  is  a  very  distinguished 
lavr  firm.  It  would  usually  be  on  the  otlier  side  from  anvthinf;  I  would 
usually  be  in,  but  it  is  still  a  very  distinguished  hnv  firm. 

If  Judge  Bell  is  a  supporter  and  contributor,  it  is  just  the  opposite 
of  \vliat  was  ]iromised. 

The  case  has  often  been  made  that  tlio  Attorney  General  must  be 
an  individual  who  has  the  absolute  trust  of  the  President.  "We  do  not 
(luostion  the  need  for  such  a  relationship.  Ilather,  we  believe  that  this 
trust,  should  be  based  upon  tlio  past  record  that  shows  that  the  At- 
lornoy  (lonoral  would  uphold  the  law  and  Constitution  witliout  any 
reservations. 

Instead  of  that,  we  got  the  usual  political  appointtnont. 

Somo  of  you  will  romombor  that  when  we  testified  on  Supreme 
Court  judges  we  mad(i  the  poitit  that  you  use  a  dillorout  standard  of 
review  for  Supreme  Court  judges  than  a  Cabinet  member. 
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When  I  was  here  against  Judge  Haynsworth,  Judge  Carswell,  and 
Justice  Rehnquist  I  made  that  point.  There  was  considerable  interest 
in  it.  One  might  say  that  that  should  be  thrown  back  at  us  now  because 
we  are  here  against  a  Cabinet  member  and  especially  so  against  a 
Cabinet  member  at  a  time  of  the  President-elect's  honeymoon. 

I  have  been  thinking  about  that  at  considerable  length.  It  seems  to 
me  that  possibly  the  standard  of  review  for  an  Attorney  General 
should  be  somewhat  different  than  for  other  Cabinet  posts.  That,  in 
fact,  was  what  Governor  Carter  was  getting  at  when  he  proposed  a 
certain  independence. 

I  guess  both  because  of  Watergate  and  what  it  meant  and  because 
this  is  the  chief  law  enforcement  officer  of  the  country  and  maybe,  to 
add  a  third  thing,  because  the  President  could  not  possibly  get  into 
the  details  of  the  Justice  Department,  you  have  to  put  a  higher  stand- 
ard on  your  review. 

I  cannot  picture  your  reviewing  some  of  the  other  cabinet  positions 
with  the  same  high  standards  that  I  believe  you  should  put  for  the 
candidate  for  Attorney  General. 

Senator  Bayh.  Could  I  interrupt  for  a  moment.  I  know  you  are  not 
reading  from  a  prepared  statement.  I  know  you  respond  very  well 
extemporaneously. 

This  has  been  a  matter  that  has  caused  me  some  concern.  I  am  not 
just  looking  at  the  particular  task  before  us  but  upon  other  nomina- 
tions, both  before  this  committee  and  to  other  posts  in  the  Nixon 
Cabinet  where  I  have  supported  nominees  that  I  felt  displayed  the 
same  kind  of  sensitivity  or  lack  thereof  that  I  thought  the  man  who 
appointed  them  did. 

I  say  that,  perhaps,  without  complete  objectivity.  But  that  was  my 
assessment. 

Is  it  fair  to  say,  Mr.  Rauh,  that  despite  the  dual  standard  that  you 
have  described  earlier  and  perhaps  now  an  in-between,  third  standard 
for  the  Attorney  General  because  of  a  sensitivity  of  the  issues,  that 
that  Attorney  General  is  nevertheless  going  to  have  to  carry  out  the 
broad  principles  enunciated  and  laid  down  by  the  President? 

Mr.  Rauh.  Yes,  sir,  that  would  be  correct. 

I  was  suggesting,  however,  that  it  is  not  possible  for  the  President 
to  keep  the  same  degree  of  control  over  the  law  enforcement  agency 
with  all  its  complexities  that  he  may  be  able  to  do  in  other  cabinet 
posts. 

I  was  also  suggesting  that  it  is  a  mistake  to  look  at  the  Attorney 
General  as  the  President's  lawyer.  The  President  has  a  lawyer  in  the 
White  House  now  for  matters  of  that  kind. 

The  Attorney  General  is  the  public's  repository  of  their  confidence 
in  law  and  order.  It  seems  to  me  that  a  higher  standard  might  well  be 
sugg^ested.  I  brought  this  up 

Senator  Bayh.  Excuse  me.  I  want  to  make  certain  that  the  question 
is  clear. 

I  do  not  ask  the  question  predicated  on  the  belief  tliat  the  Attorney 
General  is  the  President's  lawyer.  He  is  the  man  in  charge  of  admin- 
istering justice  to  the  United  States. 

T  accept,  frankly,  your  standard  that  the  Attorney  General 
should 

Senator  IMathiap.  Mr.  Chairman,  could  I  interrupt  there? 
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I  think  the  record  ought  to  be  fair  to  Judge  Bell  on  this.  I  pressed 
him  rather  closely  on  the  question  of  whose  lawyer  he  would  be.  He 
came  down  with  the  answer  that  he  would  be  the  people's  lawyer. 

Senator  Bayii.  Yes;  I  think  there  is  no  question  about  that.  I  share 

that. 

Senator  ^Iatiiias.  I  think  the  record  ought  to  be  fair  on  that. 

Senator  Bayii.  I  trust  that  the  question  and  response  were  not 
tryino-  to  be  unfair  to  the  nominee,  but  to  try  to  establish  criteria 
that  maybe  some  of  us  can  be  comfortable  with. 

I  accept  your  suggestion  that,  because  of  the  sensitivity,  the  At- 
torney Gencrars  post  should  be  looked  at  and  scrutinized  more 
carefully. 

I  do  not  think  that  a  President  of  the  United  States  can  handle  all 
the  details.  If  you  look  at  all  the  complicated  problems  that  confront 
consumers,  industry,  labor,  and  the  energy  problem;  there  are  so 
many  details.  The  job  of  a  Cabinet  official  is  so  complicated  that  a 
President  cannot  follow  all  of  those  matters  closel5\ 

In  the  broad  policy  areas  of  justice,  as  to  whether  we  enforce  our 
laws,  the  kinds  of  laws  that  you  and  your  organization  have  cham- 
pioned and  a  number  of  the  committee  have  helped  get  on  the  books, 
if  those  are  going  to  be  enforced  rigidly  and  the  standard  is  going  to 
be  met.  I  think  that  comes  from  a  commitment  of  the  President  of 
the  United  States.  He  makes  that  commitment.  He  orders  his  Cabinet 
officials  to  follow  these  criteria. 

Tliat  to  me  is  fundamental. 

Mr.  Rauii.  I  agree  with  what  you  just  said.  I  do  not  consider  it 
inconsistent  with  x)lacing  a  higher  standard  of  review  on  the  Attorney 
General. 

Senator  Bayii.  Excuse  me  for  interrupting. 

Mr.  Rauii.  On  the  basis  of  the  standard  of  review  that  we  are 
suggesting,  ADA  opposes  the  confirmation  of  Mr.  Bell  for  each  and  all 
of  the  following  reasons. 

First,  Mr.  Bell  demonstrated  a  distressing  lack  of  candor  on  the 
very  day  he  was  appointed  and  before  the  President-elect  appointed 
him. 

Let  me  give  you  the  two  examples  there.  They  have  been  mentioned 
before.  I  will  go  over  them  quicklj'. 

"When  asked  about  his  letter  on  Judge  Carswell  to  this  committee, 
he  said :  "I  did  not  endorse  him.  I  wrote  a  letter  to  the  President  say- 
ing I  thouglit  he  was  qualified  to  be  on  the  Supreme  Court." 

I  ask  anybody  to  read  the  letter  as  it  appears  in  the  hearings  of 
the  Carswell  matter  on  page  322  and  not  feel  that  was  an  endorsement. 
I  am  not  going  to  take  the  time  of  the  committee  to  read  it  because 
I  am  sure  that  you  are  all  familiar  with  that  letter. 

I  have  never  read  in  my  life  a  more  lyrical  endorsement  of  a  man. 
I  thouglit  it  was  a  lack  of  candor  to  quibble  that  way. 

Second  In  referring  to  the  letter,  he  said,  "It  turned  out  that  he — 
Carswell — had  made  a  speech  I  did  not  know  about  when  he  was 
rnnninir  foi-  the  State  legislature.  Of  course,  I  did  not  know  about 
that  at  the  time." 

I  think  the  question  was  asked  here,  that  letter  came  out  5  days 
before,  and  was  in  every  newspa])er  all  over  the  count tv.  Judge  Bell 
has  now  adniitlod  that  tliat  could  not  hnve  been  the  fact. 
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I  think  this  committee  rejected,  or  the  Senate  did,  Judges  Hayns- 
worth  and  Carswell  on  that  very  point :  Lack  of  candor. 

I  think  we  did  a  brilliant  job  in  exposing  their  civil  rights  record. 
But  if  I  really  think  what  finally  ended  their  confirmation,  it  was 
more  their  lack  of  candor  even  than  their  civil  rights. 

In  addition  to  the  lack  of  candor,  this  Carswell  incident  points  out 
something  else.  What  kind  of  judges  are  we  going  to  get  from  a  man 
who  could  havo  felt  that  Judge  Carswell  was  the  possibility,  a  perfect 
appointment  to  the  bench? 

I  know  one  answer  that  is  given  by  Judge  Bell  is  that  they  are  going 
to  do  it  on  merit.  "Jvlerif  is  a  slippery  word. 

The  question  of  merit  is  so  mixed  up  with  ideology.  If  "merit"  sim- 
ply meant  the  one  wlio  made  the  most  money,  it  would  be  easy  to  find 
the  right  judge.  If  "merit*'  simply  meant  someone  who  had  never  been 
in  a  controversial  item,  it  would  be  easy  to  find  him. 

But  suppose  merit  means  ideology.  Merit  is  not  so  easy  to  define.  If 
you  simply  leave  it  to  the  bar  association,  you  get  very  conservative 
judges.  After  all,  the  bar  association  told  you  that  Hayns worth  and 
Carswell  were  fine. 

You  have  no  easy  way  to  choose  judges.  It  is  a  hard  decision,  and 
the  Attorney  General  is  the  one.  who  largely  makes  it.  I  am  suggesting 
that  one  wlio  would  have  felt  that  Carswell  was  the  perfect  appoint- 
ment does  not  have  very  good  judgment. 

But  I  did  not  bring  up  the  letter  primarily  for  that  point.  I  brought 
it  up  primarily  to  show  the  lack  of  candor.  I  think  this  is  not  becoming 
in  an  Attorney  General  who  must  convince  this  country  that  the  Jus- 
tice Department  is  back  where  it  was  before  Watergate. 

Next,  Judge  Bell  has  shown  a  lack  of  sensitivity  to  the  rights  of 
blacks,  other  minorities,  and  women. 

I  do  not  base  my  opposition  to  Judge  Bell  j^rimarily  on  his  mem- 
bersliip  in  exclusive  clubs.  Too  many  people  do  it.  You  could  not  form 
a  cabinet  of  people  who  have  no  relationship  to  exclusive  clubs.  I  can- 
not go  eat  at  the  ^Metropolitan  Club,  the  Cosmos  Club,  or  the  Univer- 
sity Club  because  all  three  of  them  in  one  form  or  another  have  some 
element  of  exclusion. 

Exclusion  is  a  sad  and  tragic  way  of  life  in  this  country  and  even 
in  this  citv.  So  I  could  not  in  good  conscience  oppose  Judge  Bell  on 
the  gi'ound  that  he  had  belonged  to  racially  exclusionary  clubs. 

But  I  can  and  I  do  say  that  his  conduct  in  relation  to  belonging  to 
those  exclusionaiT  clubs  demonstrates  a  tremendous  lack  of  sensitivity 
to  the  rights  of  the  people  excluded. 

To  begin  with,  when  this  issue  was  raised.  Judge  Bell  said  that  he 
was  considering  asking  the  clubs  to  let  him  resign  temporarily  or  be- 
come inactiA^'e.  You  cannot  put  your  conscience — as  Barren  Mitchell 
says — in  a  blind  trust.  You  cannot  put  your  conscience  temporarily  on 
ice  and  say  that  you  have  done  something. 

I  thought  that  reaction  that  he  try  to  retain  his  club  membership 
was  an  insult  to  every  person  of  the  category  that  was  excluded  from 
those  clubs. 

Strangely  enough,  I  want  to  make  the  same  point  that  ISIr.  Clarence 
IMitchell  made  yesterday  afternoon.  Judge  Bell  has  not  said,  "I  have 
resigned."  It  is  ?>Vo  weeks  later,  and  th^re  is  no  suggestion  that  the 
resignation  has  taken  place  from  these  clubs. 
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I  consider  to  continue  in  the  public  eye  as  a  candidate  for  this  job 
and  still  retain  nionibership  is  an  insult  to  the  people  who  are  excluded 
from  the  types  of  clubs  to  which  he  bclonj^s. 

jiut  eveii  that  is  not  what  1  would  sav  is  ihc  main  problem  of  his 
lack  of  sensitivity.  I  would  say  it  is  in  his  failure  to  recuse  himself  in 
I  wo  cases  where  he  participated  wliere  this  was  the  ver}'  issue. 

ITow  a  man  who  belongs  to  scgreirated  ( luLs  can  sit  on  a  bench  and 
decide  issues  involving  segregated  clubs  is  beyond  me. 

1  refer  to  these  two  cases:  GohUn  v.  Bhcayne  Bay  Yacht  Club^  521 
Fed.  2d  344 ;  in  10V5  Judge  Bell  sat  and  joined  in  reversing  a  judgment 
which  would  have  prevented  the  Biscayne  Bay  Yacht  Club  from  keep- 
ing out  a  Jew  and  a  black.  It's  exactly  wdiat  his  club  was,  and  he  joined 
in  deciding  the  rights  of  these  people  without  even  telling  them  that 
they  should  have  a  chance  to  get  rid  of  him. 

Then,  there  is  another  one  which  he  wrote.  I  do  not  know  if  there 
is  much  ditference  between  agreeing  and  writing.  There  is  another  case 
just  as  bad:  Fa)r?sh  v.  Board  of  Commissioners  of  the  Alabama  State 
Bar,  505  Fed.  2d  12  in  1974. 

There  some  blacks  sued  the  bar  association  of  Alabama  because 
they  were  not  getting  a  fair  shake  in  the  grading:  they  said  they  were 
not  getting  a  fair  shake  in  the  grading.  Tlie  judge  Avas  a  man  by  the 
name  of  Varner;  he  Avas  president  of  the  Montgomery  County  Bar 
Association,  which  had  a  clause  barring  blacks. 

Xatiirally  the  plaintitTs  moved  to  recuse  Judge  Varner  from  sitting 
in  the  case  wliere  he  Avas  determining  the  rights  of  blacks. 

Judge  Bell  joined  in  getting  the  rehearing  en  banc  and  wrote  the 
opinion  en  banc  saying,  without  telling  the  people  that  he  himself  was 
p;irt  of  one  or  more  exclusionary  clul)S,  and  ruled  that  Judge  Varner 
did  not  have  to  recuse  himself  because  he  was  president  of  a  black- 
excliisionary  club  in  a  black  discrimination  case. 

I  say  this  is  insensitivity.  It  is  insensitivity  to  the  degree  of  conflict 
of  interest.  I  think  that  is  dangerous. 

Mr.  Bell  comes  from  one  of  the  most  powerful  firms  in  the  South, 
if  not  the  most  powerful  firm.  I  think  he  has  demonstrated  an  insen- 
sitivity to  the  problem  of  conflict  of  interest;  this  raises  verj'  serious 
problems  for  the  future  of  the  Department  of  Justice. 

The  third  point  is  really  my  main  point. 

Others  have  stressed  the  Carswcll  letter.  Others  have  stressed  the 
private  clubs,  although  not  in  the  same  way  that  I  have, 

y>{y  main  point  is  Mr.  Bell's  support  of  segregation  as  lawj'er  and 
judge. 

I  want  to  choose  my  words  carefully  because  this  is  not  an  easy  case 
to  develop,  and  it  is  not  one  in  Avhich  nil  the  information  is  in.  It  is 
not  one  where  an  individual  cnn  frf^t  all  the  information. 

Choosing  those  words  carefully,  I  respectfully  suggest  that  for  14 
years — from  1058  to  1072 — Griflin  Bell,  as  lawyer  and  judge,  gave 
aid   and  comfort  to  the  segregationists  of  this  country. 

It  could  have  been  longer.  The  i)ui)lic  record  shows  nothing  before 
105S,  and  I  have  nothing  about  that.  The  record  since  1072  I  am  not 
•  loar  on.  I  am  trying  to  restrict  my  charge  to  exactly  what  I  have  been 
able  to  study.  Based  on  that  study,  I  think  I  can  say  that  I  am  going 
to  (lenionstiatc  to  this  committee  that  for  at  least  14  vears.  as  lawver 
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and  judge,  Griffin  Bell  gave  aid  and  comfort  to  the  segregationists  of 
the  Nation. 

Senator  Matliias  this  morning  referred  to  17  years  ago  as  the 
problem. 

I  respectfully  suggest  that  I  want  to  develop  here  that  it  is  not  17 
years  ago.  It  is  right  through  into  tlie  1970's. 

There  are  four  stages  of  Griffin  Bell's  aid  and  comfort  to  the 
segregationists. 

I  would  like  to  mention  what  the  four  arc,  and  then  take  them  one 
at  a  time. 

It  is  sort  of  like  the  seven  stages  of  mankind,  but  I  have  four  here 
that  I  want  to  develop. 

The  first  stage  was  massive  resistance.  IMien  that  did  not  work, 
they  went  to  massive  recalcitrance.  When  that  didn't  work,  they  went 
to  freedom  of  choice.  When  that  didn't  work,  they  went  to  roadblock 
desegregation. 

I  want  to  take  those  and  go  through  them  one  by  one,  because  I 
think  that  they  support  the  point  I  am  making  on  aid  and  comfort. 

Starting  in  1958,  there  was  not  a  black  child  in  a  Georgia  school. 
This  was  not  last  year  that  the  Supreme  Court  had  ruled.  This  was 
4  years  after  the  Supreme  Court  decision. 

There  was  not  a  black  child  getting  his  benefits. 

Governor  Vandiver  ran  a  campaign  for  Governor  on  massive  re- 
sistance. His  language  is  not  very  pretty.  He  said : 

''There's  not  enough  money  in  the  Federal  Treasury  to  force  us 
to  mix  the  races  in  the  classrooms." 

He  said :  "Through  an  overwhelming  avalanche  of  our  ballots,  we 
can  let  the  whole  world  know  that  Georgia  is  still  safe.  That  here 
segregated  schools  are  secure  under  the  leadership  of  Ernest  Van- 
diver  as  Governor  for  the  next  4  years." 

He  said  all  during  the  campaign,  "you  and  I  say  to  the  U.S. 
Supreme  Court  that  we  will  resist  this  tyranny  at  every  filling  station, 
in  every  hamlet,  in  every  militia  district,  in  every  county  through- 
out the  length  and  breadth  of  the  State  of  Georgia  until  sanity  is 
restored  to  the  land." 

He  won  the  primary  on  that  basis.  He  promised  to  use  the  National 
Guard  and  the  State  highway  patrol  to  prevent  integration. 

Then  on  November  11,  1958,  he  sent  a  team  of  four  lawyers  to  go 
to  Virginia  and  find  out  how  the  original  spokesman  of  massive 
resistance  are  working  it. 

Judge  Bell  was,  of  course,  one  of  those  four  lawyers.  The  other 
one,  mentioned  this  morning,  was  Charles  Block.  I  am  not  aware  of 
the  other  two,  although  that  article  that  was  mentioned  referred  to 
this  morning  must  have  had  those  names. 

On  January  12,  1959,  Mr.  Vandiver  was  inaugurated  as  Governor 
and  Griffin  Bell  became  his  chief  of  staff.  The  bills  were  promptly 
enacted.  Virginia  was  repeated  in  Georgia. 

The  bills  are  incredible.  The  bills  on  which  Judge  Bell  has  admit- 
ted he  worked.  They  were  passed  without  any  suggestion  of  his 
opposition.  They  were  bills  that  were  passed  by  the  leadership  of 
Governor  Vandiver,  who  Mr.  Jaworski  said  this  morning  was  so 
close  to  Judge  Bell  that  he  would  not  even  inquire  of  him  about 
Judge  Bell. 
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Tlie  bills  that  were  passed  were  fivo.  Tlieie  was  an  act  giving  the 
Governor  the  power  to  close  schools  to  prevent  integration.  It  was  an 
act  to  give  the  Governor  the  [)ower  to  close  any  unit  of  the  University 
of  Georgia  to  preserve  good  ordei". 

There  was  an  act  to  provide  tax  credits  for  contributions  to  private 
scliools.  There  was  an  act  setting  an  age  limit  of  21  for  entering  State 
colleges  and  25  for  State  graduates  and  professional  schools. 

Tliis.  of  course,  is  after  the  black,  who  would  get  there  a  little  later 
in  time. 

Fhially,  there  was  an  act  establishing  a  commission  on  constitutional 
government,  known  as  the  State  sovereignity  commission. 

AVe  know  the  tragic  history  of  State  Sovereignty  Commissions  root- 
ing out  integrationists. 

That  is  statement  Xo.  1. 

Senator  Matiiias.  Again,  so  that  the  record  is  completely  fair, 
Judge  Bell's  testimony  was  that  the  State  sovereignty  conunissiou 
never  met.  It  never  really  came  into  actual  being,  as  I  recall  the 
judge's  testimony. 

Mr.  I\AUH.  I  accept  that.  I'm  sorry  I  could  not  lia\e  been  here  for 
the  whole  testimony. 

Senator  Mathias.  Xo  doubt  existe<l,  but  I  want  to  recall  what  the 
facts  were. 

]Mr.  Rauh.  Thank  you. 

I  think  3'ou  would  agree  that  that  does  not  negate  the  fact  that 
these  five  laws  put  together  were  an  expression  of  massive  resistance. 

Xo  black  could  ever  get  into  a  white  school. 

Senator  Mathias.  It  does  not  negate  the  fact  that  there  was  a  desire 
to  liave  the  commission  either. 

'Sir.  Rauii.  I  was  not  even  going  that  far.  Yon  are  correct,  sir. 

Senator  Chafee.  Could  I  just  ask  one  question? 

In  connection  with  the  election,  it  was  just  in  the  primary  tliat  Gov- 
ernor Vandiver  won? 

Mr.  Rauii.  There  was  an  election,  but  it's  pretty  cut  and  dried. 

Senator  Ciiafee.  You  read  from  his  campaign  rhetoric  Avhich  is 
pretty  strong.  I  was  just  wondering  if  everybody  else  was  shouting 
the  same  line  in  the  primary  ? 

Mr.  Rauii.  That  I  cannot  answer. 

Senator  Chafee.  I  would  suspect  so,  but  I'm  not  sure. 

Mr.  Rafh.  But  I'm  unable  to  answer. 

I  would  say  this.  Former  Governor  Ellis  Arnall  did  say  that  the 
iBchools  should  be  kept  open,  even  if  integration  were  ordered. 

Vandiver  attacked  Arnall,  saying  "that  was  an  invitation  to  the 
NA  AC^P  to  file  integration  suits." 

In  other  words,  I  would  not  want  to  leave  the  impression  that  at 
that  tjme  we  did  not  loiow  a  lot  of  people  in  Georgia  who  were 
resisting. 

There  was  an  XA  ACP.  There  were  going  organizations.  There  were 
efl'orts.  TJiere  were  voices  the  other  way. 

I  cannot  answer.  Senator  Chafee,  the  question  of  primary  quotes 
other  than  those  that  were  given  to  me  out  of  Vandiver's  campaign. 

Senator  Chafee.  "Was  thei-e  an  old  Vandiver  predecessor? 

^fr.  Rat-h.  I  would  have  to  yield  to  somebody  ehse  on  whether  there 
was  an  interim  governor,  sir. 
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So  the  first  stage  of  this  four-stage,  14-3'^ear  history  of  aid  to  the 
segregationists  is  the  participation  with  Vandiver  in  the  massive 
resistance. 

Massive  resistance  was  a  sham  from  the  first.  There  never  was  a 
chance  for  massive  resistance.  Once  you  had  a  Little  Rock  and  Presi- 
dent Eisenhower  said  that  troops  will  back  the  courts,  massive  resist- 
ance was  not  a  possibility.  JNIassive  resistance  had  to  be  given  up  by 
the  segregationists,  and  they  did. 

The  way  the  segregationists  gave  up  massive  resistance,  to  what  T 
have  referred  to  in  my  four  stages  as  massive  recalcitrance,  was 
through  the  General  Assembly  Committee  on  Schools,  otherwise 
known  as  the  Sibley  Commission. 

It  was  set  up  by  the  general  assembly,  and  it  made  its  report  on 
April  28, 1960. 

It  dropped  massive  resistance,  as  it  had  to.  Massive  resistance  had 
been  shown  unworkable  at  Little  Rock. 

Right  now  I  take  it  that  Judge  B^'ll  has  claimed  some  credit  for  tlie 
Sibley  report,  and  that  this  committee  has  been  lead  to  believe  that 
the  Sibley  re])ort  was  some  improvement. 

I  respectfully  suggest  to  the  committee  that  tlie  Sibley  report  recom- 
mended illegal  acts  to  save  segregation  in  Georgia. 

If  the  Sibley  report  is  not  a  part  of  the  record  yet,  Mr.  Chairman,  I 
would  like  to  offer  it  at  this  time.  I  will  refer  to  some  parts  of  it. 

Senator  Bath.  It  is  on  the  record. 

Mr.  Rauh.  Excuse  me.  I  will  not  go  further.  Thank  you. 

On  page  15  of  the  Sibley  report — or  it's  page  15  of  the  copy  I  have — 
the  real  purpose  of  that  report  is  stated : 

We  mnst  find  a  position  which  will  secure  the  maximnm  segregation  possible 
within  the  law. 

The  Sibley  report  was  not  a  report  that  was  trying  to  move.  The 
Sibley  report  was  trying  to  find  a  legal  position  where  you  could  hold 
onto  the  "masimum  segregation  possible." 

Senator  Baytt,  Mr.  Rauh,  I  do  not  want  to  put  words  in  your  mouth 
but  I  understood  you  to  say  that  "the  Sibley  report  recommended  il- 
legal acts." 

Mr.  Raittt.  I  am  going  to  come  to  that. 

Senator  Bayh.  What  you  just  quoted  from  page  15  might  not  be 
the  kind  of  aggressive,  affirmative  action  we  would  like  to  see,  but  that 
certainly  is  not  illegal. 

Mr,  Ratjh.  That  is  correct.  You  are  absolutely  correct  that  I  may 
not  have  made  my  position  clear. 

"VMiat  I  am  saying  is  this.  The  purpose  of  the  Sibley  report  as  stated 
by  the  Sibley  report  was  "to  find  an  alternative  which  will  secure  the 
ma  ximum  segregation  possible  within  the  law." 

They  went  on  to  make  proposals  that  were  clearly  illegal  as  I  will 
get  to. 

This  is  the  way  the  Sibley  report  describes  the  Supreme  Court's 
decision,  now  6  years  old :  ji 

We  consider  this  decision  utterly  unsound  on  the  facts,  contrary  to  the  clear 
intent  of  the  14th  Amendment,  a  usurpation  of  legislative  function  through 
judicial  process,  and  an  invasion  of  the  reserved  rights  of  the  States.  We  consider, 
further,  that  putting  aside  the  question  of  segregation,  this  decision  presents  a 
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clear  and  present  danger  to  our  constitutional  system  because  it  places  what  the 
court  calls  "modern  authority,"  in  sociology  and  psychology  above  the  ancient 
authority  of  the  law  and  because  it  places  the  transitory  views  of  the  Supreme 
Court  above  the  legislative  power  of  Congress,  the  settled  construction  of  the 
Constitution,  and  the  reserve  to  sovereignty  of  the  several  States. 

Senator  Bayii.  It  is  now  12 :30.  We  will  have  to  recess  now  for  the 
Democratic  Conference  and  we  will  try  to  be  back  by  1 :30.  Everybody 
is  so  advised. 

[Whereupon,  at  12 :30  p.m.,  a  recess  was  taken.] 

AFTERNOON    SESSION 

Senator  Bath  [acting  chairman].  May  we  come  to  order,  please  ? 

Mr.  Rauh,  please  continue. 

I  think  I  should  offer  a  word  of  apology  for  some  of  my  colleagues 
who  are  still  in  the  conference  right  now.  I  slipped  away  so  that  we 
would  not  inconvenience  you  and  the  other  witnesses  any  more  thau 
was  necessary. 

Mr.  Rauh.  Thank  you,  Mr.  Chairman. 

Before  the  recess  I  was  going  through  the  points  that  I  was  making 
in  support  of  the  proposition  that  for  14  years  at  least,  as  lawyer  and 
judge.  Griffin  Bell  gave  aid  and  comfoit  to  the  segregationists. 

I  had  said  that  there  were  four  stages  of  his  aid  and  comfort  to  the 
segregationists. 

The  first  one,  I  had  said,  was  the  massive  resistance  where  there  is 
no  record  of  his  ever  disagreeing  anywhere  at  any  time  with  the 
Governor's  massive  resistance  program. 

What  happened  then  was  that  massive  resistance  did  not  work.  It 
was  inherent  in  it  that  it  could  not  work.  In  fact,  I  said  it  was 
Little  Rock  that  settled  that  point.  I  should  have  said  it  was  the  Civil 
War  because  really  once  the  Civil  War  said  that  no  State  could  sep- 
arately determine  its  status  and  laws  it  was  clear  that  massive  resist- 
ance was  dead. 

The  turn  from  massive  resistance  to  the  second  stage,  massive 
recalcitrance,  was  not  a  turn  for  moderation,  as  has  been  suggested. 
It  was  not  a  turn  for  decency,  as  has  been  suggested.  It  was  not  a  turn 
to  keep  the  schools  open,  as  has  been  suggested.  It  was  a  simple  retreat 
to  the  next  stage  in  segregation,  a  stage  they  thought  would  win. 

Just  prior  to  the  recess,  I  had  brought  up  the  Sibley  report,  which 
is  part  of  the  record,  and  pointed  out  that  what  they  said  their  purpose 
was,  was  to  secure  the  maximum  segregation  possible  within  the  law. 
I  should  now  point  out  that  this  report  on  April  28, 1960,  made  recom- 
mendations that  were  not  within  the  law  as  it  was  on  April  28,  1960, 
I  am  not  talking  about  the  law  as  it  is  today,  the  13th  of  January  1977. 
I  am  going  to  show  you  how  it  was  illegal  under  the  law  as  it  was  on 
April  28, 1960. 

IOn  page  17  of  the  report  are  the  recommendations.  The  first  recom- 
mendation is  that  the  general  assemblj^  propose  to  the  people  of 
Georgia  an  amendment  to  the  Constitution  reading  substantially  as 
follows : 

Notwithstanding  any  other  provision  in  this  Constitution,  no  child  of  this  State 
shall  be  compelled  against  the  will  of  his  or  her  parent  or  guardian  to  attend 
the  public  schools  with  a  child  of  the  opposite  race.  Any  child  whose  parent  or 
guardian  objects  to  his  attending  an  integrated  school  fchail  be  entitled  to  reas- 
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signment,  if  practical,  to  another  public  school  or  shall  be  entitled  to  direct 
tuiridii  arant  or  scholarship  aid  as  provided  by  tliis  Constitution  as  may  be 
authorized  by  the  General  Assembly. 

What  they  were  saying  there  is  if  a  white  child  does  not  want  to 
go  to  school  with  a  black  child  and  there  is  no  other  way  to  work  it 
out,  we  will  give  him  a  direct  tuition  grant  or  scholarship  aid. 

I  understand  that  Judge  Bell  suggested  that  the  question  of  private 
schools  was  not  decided  by  the  Supreme  Court  until  very  recently. 
That  is  true  of  private  schools  unaided  by  the  Government. 

At  the  time  the  Sibley  report  was  issued  on  April  28,  1960,  the 
Supreme  Court  had  already  ruled  that  direct  tuition  grants  or  scholar- 
ship aid  was  illegal,  ruled  this  twice. 

Strangely  enough,  it  ruled  it  in  a  case  cited  in  the  Sibley  report  at 
page  11.  That  is  Cooper  v.  Aaron^  358  U.S.  1,  which  was  decided  in 
1958. 1  quote : 

State  support  of  segregated  schools  through  any  arrangement,  management, 
funds  or  property  cannot  be  squared  with  the  14th  amendment  command  that 
no  State  shall  deny  to  any  person  within  its  jurisdiction  the  equal  protection 
-of  the  laws. 

Cooper  V.  Aaron  made  100  percent  clear  that  the  direct  tuition  grant 
or  scholarship  aid  which  the  Sibley  report  proposed  was  illegal  as  of 
the  moment  that  they  proposed  it. 

If  Cooper  V.  Aaron  is  not  clear  enouo^h,  there  was  another  case  at 
the  same  time  which  dealt  directly  with  tuition  grants  to  private 
schools  and  held  they  were  unconstitutional. 

The  citation  for  that,  Mr.  Chairman,  is  Aaron  v.  McKinley,  173  Fed. 
Sup.  944,  which  opinion  was  affirmed  by  the  U.S.  Supreme  Court 
in  361  U.S.  197, 1959. 

In  other  words,  tuition  grants  to  children  in  private  schools  were 
held  illegal  one  year  before  the  Sibley  report  proposed  them  as  a  sub- 
stitute for  massive  resistance.  ; 

Senator  Bayh.  May  I  make  an  observation.  Feel  free  to  correct  me 
on  it.  I  know  you  have  been  liere  for  a  good  deal  of  the  hearings.  I 
have  had  to  slip  out  from  time  to  time  myself. 

I  do  not  recall  the  nominee  every  saying  that  he  was  responsible  for 
or  the  architect  of  the  Sibley  report. 

He  did  say  that  he  was  a  part  of  the  effort  to  establish  the  commis- 
sion. 

He  did  say  that  to  the  extent  the  commission  went  throughout  the 
State  and  talked  to  people  in  terms  of  having  to  abide  by  the  court 
ruling,  he  thought  that  was  salutary. 

I  cio  not  ever  recall  him  associating  himself  with  the  report,  either 
as  endorsing  or  being  the  architect  of  the  specific  points  thereof. 

The  provisions  that  you  relate  to  us  are  very  alarming,  indeed. 

Do  you  recall  the  nominee  evei- having  said  that? 

Mr.  Ratjh.  It  is  my  understanding,  and  this  is  from  the  press  prior 
to  the  hearing,  that  when  the  nominee  was  subject  to  interrogation 
by  the  press  about  the  Vandiver  massive  resistance,  his  answer  was 
that  the  Sibley  report,  which  he  had  brought  into  being  and  which 
he  had  helped  get  established,  had  given  the  answer  to  the  massive 
resistance  and  had  shown  that  there  was  a  way  of  keeping  the  schools 
open. 
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Indeed,  here  he  states  continuously  that  his  purpose  was  to  keep  the 
schools  open  and  that  they  were  moving  in  that  direction. 

I  am  trying  to  show  you  that  the  Sibley  report  was  not  such  a 
document. 

The  nominee's  exact  words  on  the  Sibley  report,  I  do  not  have  them 
in  front  of  me. 

It  is  my  impression  that  in  trying  to  slide  off  the  onus  of  the  Van- 
divor  massive  resistance  when  he  was  the  chief  of  staff  and  legal  coun- 
sel for  Vandiver,  he  used  the  Sibley  report  as  his  defense. 

It  is  on  that  basis  that  I  am  suggesting  that  the  Sibley  report  was 
not  a  good  faith  operation.  It  was  a  realization  that  massive  resistance 
was  impossible  and  we  will  do  the  next  best  thing  to  massive  resistance, 
and  this  is  what  the  Sibley  report  is. 

Senator  Bath.  I  am  anxious  to  get  the  rest  of  your  assessment  and 
what  was  said  to  the  press.  Whether  the  press's  interpretation  of  what 
was  said  is  accurate.  I  am  not  prepared  to  say.  I  do  think  my  mem- 
ory is  accurate  in  the  way  I  described  what  the  witness  did  say  while 
he  was  here  under  oath. 

Mr.  Rauh.  I  cannot  answer  that.  I  was  not  in  the  room.  I  am  only 
saying  that  I  do  not  see  that  he  can  have  his  cake  and  eat  it,  too. 

He  was  sliding  off  the  massive  resistance  point  by  reference  to  the 
change  in  the  Sibley  report.  Xow  I  am  saying  that  the  Siblej^  report 
is  in  some  ways  more  devastating  to  integration  than  even  the  original 
massive  resistance  because  the  massive  resistance  was  bound  to  be 
thrown  out.  It  was  hopeless.  It  had  not  worked.  This  was  a  fallback 
to  regroup  their  troops  for  segregation.  That  is  what  I  am  trying 
to  show  about  the  report. 

I  suppose  the  only  way  it  can  be  clarified  as  to  the  position  of  Mr. 
Bell  on  the  Sibley  report  would  be  by  further  examination  of  Mr. 
Bell. 

Senator  Chafee.  Could  I  just  ask  one  question  here  ? 

Correct  me  if  I  am  wrong.  As  I  look  over  these  papers  I  have  in 
connection  with  the  Sibley  report,  even  though  the  Sibley  report  does 
not  receive  your  approval,  there  was  even  a  dissent  from  that.  The 
dissent  is  one  of  even  a  harder  line.  The  vote  came  out  11  to  8  with 
the  vice  chairman  of  the  commission  himself  dissenting,  which  gives 
us  some  indication  of  the  tempo  of  the  times  in  Georgia  in  1960. 

Mr.  Rauh.  I  am  not  suggesting  that  the  tempo  of  the  times  was  not 
difficult  in  Georgia  in  1960.  What  I  am  suggesting  is  that  even  the 
ma-iority  of  the  Sibley  report  is  illegal  and  prosegregationist. 

it  may  be  true  that  there  were  some  people  who  still  wanted  to  stick 
to  massive  resistance  for  political  reasons  after  they  knew  it  was  dead, 
knew  it  could  not  exist.  In  other  words,  there  may  be  variances  in 
segregation. 

I  would  say  that  a  wise  segregationist  in  Georgia  on  April  28.  1960, 
would  have  been  for  the  majority  opinion  because  the  minority  opinion 
was  hopeless.  The  majority  opinion  proved  to  be  all  illegal,  too.  but 
later  on. 

Senator  Mathias.  Mr,  Rauh,  just  to  refresh  our  recollection  from 
the  morning  session,  what  were  your  different  steps — massive  resist- 
ance, massive  recalcitrance 

Mr.  Rauh.  Massive  resistance,  massive  recalcitrance,  freedom  of 
choice,  and  roadblock. 
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I  am  now  on  the  second  one,  massive  recalcitrance,  which  is  the 
Sibley  report  majority.  I  think  the  minority  pretty  well  stands  with 
massive  resistance.  It  is  pretty  hard  to  find  a  place  between  massive 
resistance  and  the  Sibley  report. 

Those  were  the  four  steps,  sir. 

Senator  Mathias.  Were  you  present  yesterday  when  Judge  Bell 
testified  about  the  Sibley  report  ? 

Mr.  Rauh.  No. 

Senator  Bayh  asked  me  about  that,  sir. 

I  was  not  present  at  that  time.  It  is  not  clear  to  me  exactly  what 
his  position  is  from  what  I  have  read  on  the  Sibley  report. 

I  did  read  that  when  questioned  about  his  relation  with  Yandiver 
and  the  massive  resistance  measures  that  were  taken,  he  said  that  his 
real  purpose  was  to  moderate  it  and  he  referred  to  the  Sibley  report, 
I  read,  as  a  moderation  of  it. 

Senator  IVIathias.  Again,  in  the  interest  of  accuracy,  Judge  Bell 
is  here  and  he  can  correct  me  if  I  am  wrong,  but,  as  I  understand  his 
testimony,  it  was  that  the  concept  of  a  commission  was  his  idea  but 
that  Mr.  Sibley  was  a  very  independent  character  and  that  he  did  not 
draft  the  report — well,  here  is  the  testimony : 

Judge  Bell :  I  got  it  up.  I  thought  of  it. 

Then  I  said, 

You  were  the  author  of  the  Commission  but  not  the  report? 
Judge  Bell :  I  didn't  have  anything  to  do  with  it  after  that. 

Senator  Bayh.  At  least  our  recollections  are  similar  on  that. 

Mr.  Rauh.  Yes.  Senator  Bayh  had  suggested  that. 

I  made  the  point  that  I  did  not  see  how  Judge  Bell  could  have  his 
cake  and  eat  it,  too. 

He  could  not  cite  the  Sibley  report  as  his  defense  to  being  in 
on  the  Vandiver  massive  resistance  and  at  the  same  time  disclaim  any- 
thing about  the  Sibley  report. 

Furthermore,  there  is  no  public  indication  anywhere  that  Judge  Bell 
in  any  way  disagreed  with  anything  in  the  Sibley  report. 

Item  No.  2  of  the  Sibley  report  was  the  right  to  close  schools  that 
were  integrated.  It  was  remarkable.  This  would  have  been  a  great 
thing  that  they  could  close  an  integrated  school  but  they  would  not 
have  to  close  them  all. 

At  least  you  can  say  for  massive  resistance  that  they  could  not  just 
close  the  integrated  schools.  In  massive  resistance  they  were  going 
to  close  the  whole  school  system. 

Third,  the  general  assembly  enact  legislation  providing  for  tuition 
grants  or  scholarships  for  the  benefit  of  any  child  whose  parent  chooses 
to  withdraw  said  child  from  an  integrated  school  and  for  the  benefit 
of  any  child  whose  school  has  been  closed,  whether  as  the  result  of 
existing  or  future  Georgia  laws  or  as  a  result  of  a  court  order. 

I  have  already  made  clear  that  that  had  already  been  decided  illegal. 

I  won't  go  on  with  the  Sibley  report.  It  is  the  second  stage  of  the 
segregationist  move,  the  first  stage  being  massive  resistance  and  the 
second  being  massive  recalcitrance. 

The  third  stage  was  freedom  of  choice. 

"WHien  it  was  clear  that  you  could  not  work  massive  resistance  and 
you  could  not  work  the  Sibley  report,  the  segregationists  went  to 
freedom  of  choice. 
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That  was  kind  of  diabolical  because  it  meant  that  the  black  child, 
if  he  ever  was  going  to  get  an  integrated  education,  would  have  to 
be  the  stranger. 

You  were  not  going  to  integrate.  What  you  were  going  to  do  was 
take  some  poor  black  child,  whose  parents  are  courageous  as  some  of 
the  witnesses  you  have  heard  here  in  the  Mitchell  family,  and  they 
Avould  take  him  to  an  all  white  school.  The  poor  child  would  be  left 
there  to  the  mercies  of  that  all  white  school. 

As  far  as  the  white  people  are  concerned,  you  can  always  move  out 
of  any  black  school.  They  had  no  difficulty  with  that. 

What  you  got  out  of  freedom  of  choice  was  token  integration  and 
cruelty  to  black  children. 

Why  do  I  suggest  that  Judge  Bell  was  involved  in  this?  I  refer 
to  the' Jefferson  County  case  in  1967.  I  want  to  date  this  very  clearly. 

It  was  massive  resistance  in  1958  and  1959,  Sibley  in  1960,  and 
Jefferson  County  in  1967.  We  are  moving  up  to  the  present. 

A  majority  of  the  fifth  circuit  —  Tuttle,  Wisdom,  Brown,  these 
wonderful  Southern  Judges — ruled  that  freedom  of  choice  was  illegal. 

Griffin  Bell,  with  only  one  other  judge  against — there  is  a  separate 
opinion  by  Judge  Coleman  that  is  a  little  bit  different;  but  Judge 
Bell  made  a  ringing  defense  of  freedom  of  choice  in  1967  against  the 
majority  of  the  court  and  in  terms  which  showed  hostility  to  any 
form  of  workable  integration. 

Judge  Bell's  dissent  is  in  380  Federal  Second  410. 

It  is  quite  a  remarkable  defense  of  freedom  of  choice. 

Senator  Bayh.  Mr.  Kauh,  who  joined  Judge  Bell  and  the  others  ? 
You  said  Judge  Coleman 

Mr.  Kauh.  Judge  Gwin  joined  in  this  dissenting  opinion ;  but  the 
majority,  including  the  ones  I  have  mentioned,  had  outlawed  freedom 
of  choice. 

Here  are  just  one  or  two  quotations  from  Judge  Bell : 

The  mandatory  assignment  of  students  based  on  race  is  the  method  selected 
to  achieve  this  result.  This  is  a  new  and  drastic  doctrine. 

In  other  words.  Judge  Bell,  as  late  as  19G7,  is  suggesting  that  the 
outlaw  of  freedom  of  choice  with  all  its  cruelty  to  blacks  and  continua- 
tion of  segregation  was  a  drastic  remedy. 

Then  he  talks  about  the  HEW  plan  which  had  been  made  for  Jef- 
ferson County.  This  is  what  he  says  of  it : 

It  poses  the  question  whether  legally  compelled  integration  is  to  be  substituted 
for  legally  compelled  segregation.  It  is  unthinkable  that  our  Constitution  does 
not  contemplate  a  middle  ground,  no  compulsion  one  way  or  the  other. 

Judge  Bell  there  is  saying  outlaw  of  freedom  of  choice  is  unthink- 
able, it  is  drastic  and  unthinkable,  as  late  as  1967. 
This  is  his  conclusion : 

It  is  no  time  for  new  notions  of  what  a  free  society  embraces.  Integration  is 
not  an  act  in  itself.  A  fair  chance  to  attain  personal  dignity  through  educational 
opportunity  is  the  goal.  My  view,  however,  is  now  lost  in  this  court ;  hence,  this 
dissent. 

The  word  "dissent"  is  in  full  capital  letters. 

This  is  a  ringing  declaration  for  segregation  against  the  majority 
of  his  own  court  and  as  late  as  1967. 
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Well,  freedom  of  choice  did  not  work  either.  The  Supreme  Court 
outlawed  freedom  of  choice,  just  as  Judges  Tuttle,  Wisdom,  and 
Brown  had  ruled ;  and  had  made  clear  what  they  expected  the  Supreme 
Court  to  do. 

Senator  Mathias.  That  case  was  decided  before  the  Supreme  Court  ? 

INIr.  Kauh.  Yes;  yes,  Senator  Mathias. 

That  case  went  to  the  Couit  of  Appeals  of  the  Fifth  Circuit  in  1967. 
I  believe  that  the  Green  case  in  the  Supreme  Court  is  a  year  later.  I 
know  it  is  later. 

Here  the  segregationists  cannot  use  massive  resistance.  They  cannot 
use  what  they  did  in  the  Sibley  report.  They  cannot  use  freedom  of 
choice. 

There  were  not  too  many  places  they  could  go  after  that.  It  had 
been  fairly  well  ruled  out. 

That  is  where  I  come  to  what  I  call  the  roadblock  theory  of  the 
segregationists. 

Make  it  as  difficult  for  the  protagonists  of  integrated  schools  as 
possible. 

I'he  fourth  stage,  the  roadblock  stage,  comes  in  197i}  in  two  cases : 
The  United  States  of  America  v.  Texas  Education  Agency^  which  is 
known  as  the  Austin  case.  467  Fed.  2d  848,  and  Cisneros  v.  Corpus 
Christi  Independent  School  District,  467  Fed.  2d  142. 

Both  decisions  came  doAvn  the  same  day,  August  2,  1972. 

Judge  Bell  wrote  the  A'ustin  case.  He  lias  saici  that  he  was  also  tlie 
author  of  the  remedy  in  the  Corpus  Chri,sti  case.  This  is  indicated  by 
the  fact  that  the  remedies  in  the  two  cases  are  pretty  much  idential. 

I  would  have  suspected  that  was  true  anyway,  but  it  is  not  up  for 
doubt  because  Judge  Bell  has  himself  indicated  it. 

These  are  two  cases  seeking  integration — one  of  Austin  and  the  other 
of  Corpus  Christi. 

Judge  Bell  in  each  case  made  the  remedy  unworkable. 

This  is  not  a  spokesman  for  tlie  civil  rights  movement  telling  you 
that.  This  is  the  dissenting  judges. 

I  would  just  like  to  read  the  last  paragraph  of  each  of  these  two 
cases,  the  last  paragraphs  of  the  dissents. 

Judge  AVisdom,  writing  of  Judge  Bell's  opinion  in  the  Austin  case, 
went  through  it  and  criticized  it  in  excoriathig  terms  and  finishes 
this  way : 

"I  read  subparagraph  3" — that  is  of  the  remedy  suggested  by  Judge 
Bell- 
As  an  invitation,  an  ambiguous  invitation,  but  an  invitaHon  to  school  boards 
to  seek  refuge  in  demorgraphic  patterns  with  respect  to  all  white  or  predomi- 
nantly white  schools. 

The  majority  opinibn  may  have  value  to  first  year  law  students,  except  for 
the  defects  I  have  pointed  out,  as  an  exposition  of  the  indicia]  process  in  school 
desegregation  cases  generally.  It  is  also  an  example  of  how  a  reviewing  court  can 
pass  the  buck,  give  the  school  board  a  delay,  and  confuse  the  district  court  on 
remand. 

It  is  said  that  it  marks  the  turning  point  for  this  court.  It  is  the  first  back- 
ward step  for  a  court  that  has  labored  mightily  to  follow  faithfully  the  mandate 
of  the  Supreme  Court  and  of  Congress  in  the  field  of  civil  rights. 

In  the  other  case,  the  Corpus  Chr'isti  case,  this  is  the  way  Judge 
Goldberg,  dissenting,  ends  his  opinion : 
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"It  is  also  necessary  to  say  that  the  days  of  'with  all  deliberate  speed' 


are  gone." 


Eemcmber,  we  are  1972  now.  We  are  not  back  in  1958, 1960,  or  1967. 
We  are  in  1972. 

It  is  also  necessary  to  say  clearly  that  the  days  of  "with  all  deliberate  speed" 
are  gone,  and  gone  forever.  The  district  court  plan  should  be  implemented  now, 
for  the  obligation  of  every  school  district  is  to  terminate  dual  school  systems  at 
once  and  to  operate  now  and  hereafter  only  unitary  schools. 

The  ma.iority  so-called  remedy  in  this  case  is  not  an  abdication  of  our  past 
efforts.  It  is  a  regression. 

(Equal  protection  of  the  law  means  equal  protection,  not  equivocal  protection. 

This  does  not  come  from  us,  these  statements.  It  comes  from  south- 
ern judges  who  wanted  to  see  integration. 

Vfhat  we  have,  members  of  the  committee,  is  Judge  Bell  lining  up 
with  the  segregationists,  which  I  refer  to  as  giving  them  aid  and 
comfort,  through  every  stage  of  this  retreat  of  the  segregationists — 
massive  resistance,  massive  recalcitrance,  freedom  of  choice,  road- 
block. 

I  respectfully  submit  that  anyone  reading  the  Austin  and  Corpus 
Christi  cases  in  1972  will  certainly  feel,  as  I  do,  that  this  was  the  last 
gasp  for  the  segregationists  and  Judge  Bell  was  the  spokesman  for 
their  position. 

Senator  Chafee.  What  happened  on  those  Austin  and  Corpus 
Christi  cases? 

Mr.  Ratjh.  They  were  sent  back  to  the  district  court. 

Senator  Chafee.  They  were  not  appealed  ? 

]Mr.  Rauii.  To  the  Supreme  Court  ? 

Senator  Chafee.  Yes. 

Z\Ir.  Rauh.  I  am  not  certain,  Senator  Chafee.  I  would  have  to  check 
that  for  you,  sir ;  but  I  can  do  that,  if  you  want. 

Senator  Chafee.  I  guess  my  real  point  is  that  that  became  the  law. 

^Ir.  Rauh.  That  became  the  temporary  law  in  the  fifth  circuit.  Yes, 
it  would  have  been  the  temporary  law  in  the  fifth  circuit  until  reviewed 
by  the  Supreme  Court. 

I  am  not  clear  on  the  Supreme  Court  review.  I  have  not  had  a  chance 
to  do  that. 

This  is  kind  of  a  rushed  legal  job  you  get  to  do  here.  I  wonder 
if  you  have  any  idea  of  the  amount  of  effort  in  understanding  one  of 
these.  They  are  so  complicated.  It  was  a  real  job  to  get  ready  for  this 
today. 

Senator  Chafee.  It  is  a  real  job  reading  the  exhibits  everybody  is 
submitting,  too. 

]Mr.  Rauh.  Eight. 

I  would  like  to  make  just  a  very  few  additional  points;  then  I  will 
be  through. 

I  have  spent  a  good  deal  of  my  life  defending  free  speech.  In  fact, 
I  think  I  was  a  civil  liberties  lawyer  before  I  was  a  civil  rights  lawyer. 

I  have  never  read  an  opinion  as  weakening  of  the  first  amendment 
that  occurred  during  my  lifetime,  my  active  life,  than  the  expulsion 
of  Julian  Bond  from  the  Georgia  Legislature. 

Oh,  I  guess  there  were  worse  cases  during  World  War  I,  maybe, 
or  back  in  1798  where  you  had  the  alien  and  sedition  laws  and  so 
forth ;  but  this  is  the  worse  contemporary  one. 
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Senator  Bath.  The  Jud^e  has  admitted  his  mistake. 
Mr.  Rauh.  I  was  goin^  to  come  to  that  because  I  think  that  is  an 
important  point.  I  won't  go  into  the  case. 

The  Attorney  General  of  the  United  States  must  be  able  to  resist 
the  passions  of  the  moment. 

It  is  not  that  Judo:e  Bell  now  knows  that  he  was  wrong.  There  was 
a  kind  of  anti-Julian  Bond  hysteria  at  that  time.  That  was  back  in 
1966 — the  war  was  still  in  favor  in  this  country  and  the  dissent  was 
less  than  it  became  as  time  went  on. 

I  guess  it  was  in  early  1966  that  the  court  of  appeals  had  that  before 
them. 

What  scares  me  is  that  a  person  who  could  yield  to  that  kind  of  hys- 
teria and  rule  out  Julian  Bond's  right  to  sit  in  the  legislature  could 
also  yield  to  a  hysteria  as  Attorney  General. 

The  McCarthy  period  was  an  example.  If  we  had  had  a  strong 
Attorney  General  in  the  early  1950"s  in  either  the  Truman  or  Eisen- 
hower administration — I  condemn  them  both  with  bipartisanship — if 
either  one  had  had  an  Attorney  General,  you  might  have  avoided  some 
of  the  worst  of  McCarthyism. 

But  what  we  had  was  that  four  Attorneys  General  on  both  sides 
yielded  to  McCarthyism,  and  the  lives  that  were  rent  asunder  are  well 
known. 

I  cite  that  really  not  so  much  that  it  was  wrong,  because  as  Senator 
Bayh  correctly  points  out  that  has  been  admitted,  but  for  the  yielding 
to  the  passions  of  the  moment. 

I  feel  called  upon  to  say  a  word  about  Mr.  Jaworski's  testimony  this 
morning. 

I  yield  to  no  man  in  my  respect  for  what  Mr.  Jaworski  did  to  bring 
this  counti-y  back  from  the  abyss  it  was  in  at  the  time  he  took  over ;  but 
I  do  not  think  that  makes  him  an  expert  on  civil  rights. 

I  would  respectfully  like  to  discuss  the  two  points  he  made  in  favor 
of  Judge  Bell. 

One  is  the  Barnett  case.  In  the  first  place.  Judge  Bell  did  not  do 
anything  in  the  Barnett  case,  or  in  the  Meredith  case,  if  you  want  to 
designate  it  that  way,  except  deal  with  the  procedural  rules. 

Mr.  Jaworski  forgot  to  tell  you  something.  He  forgot  to  tell  you 
that  when  the  issue  was  whether  Ross  Barnett  was  guilty  or  not,  there 
was  a  four-to-three  vote  in  which  Judge  Bell  voted  to  let  Barnett  oif, 
and  thereby  somewhat  lessened  the  nature  of  the  crime  and  the  pressure 
that  it  should  never  happen  again. 

If  you  will  look  at  United  States  v.  Barnett,  336  Fed.  2d  99,  Judges 
Reeves,  Jones,  Gewin,  and  Bell  let  Barnett  off.  There  are  separate 
dissents  by  Judges  Tuttle,  Brown,  and  Wisdom  complaining  that  Ross 
Barnett's  performance  in  defying  the  law-of-the-land  vras  not  such  as 
he  should  have  been  allowed  to  go  scott  free. 

Far  from  the  Meredith  case  being  a  reflection  of  Judge  Bell's  pro- 
civil  rights  position,  it  was  obviously  the  opposite. 

Furthermore,  with  commendable  candor,  Mr.  Jaworski  announced 
that  he  had  no  other  cases  he  was  citing  in  that  regard. 

The  second  point  I  would  like  to  make  is  the  letter  which  he  wrote 
at  that  time.  I  think  it  tells  more  of  Mr.  Jaworski  than  of  Mr.  Bell. 
There  is  not  one  sentence  in  there  about  civil  rights,  not  one  sentence 
about  whether  Mr.  Bell  would  be  pro  or  con  the  rights  of  blacks  in  the 
fifth  circuit,  where  the  most  blacks  reside. 
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Then  he  stated — and  this,  I  must  say,  I  find  sad — that  the  two  people 
he  named,  that  he  consulted,  were  Smythe  Gambrell  and  Charles 
Block,  who  we  in  the  civil  rights  movement  have  referred  to  over  the 
years  not  only  as  our  opponents,  but  as  the  general  counsels  of  segre- 
gation in  the  South.  Those  were  the  two,  plus  Judge  Tuttle,  that  he 
referred  to  as  he  had  dealt  with. 

He  said  there  were  others,  but  those  were  the  two  he  named.  Two 
leading,  legal  lights  for  segregation  were  the  ones  that  he  thought 
should  be  the  ones  to  tell  him  about  Judge  Bell. 

As  far  as  the  reference  to  Judge  Tuttle  is  concerned,  I  consider  that 
unfair.  Judge  Tuttle  is  not  in  a  position,  I  suppose,  to  say  how  he  feels 
about  those  matters. 

Some  of  the  civil  rights  people  have  gone  to  Judge  Tuttle  and  he 
has  indicated  he  does  not  want  to  become  involved. 

I  think  it  is  unfair  to  utilize  the  conversation  he  had  because  Judge 
Tuttle  does  not  feel  he  can  get  in.  I  am,  therefore,  not  going  to  utilize 
the  conversation  that  the  people  in  the  civil  rights  movement  have  had 
with  him  and  with  Judge  Wisdom. 

I  do  say  that  it  seems  to  me  that  Mr.  Jaworski's  testimony,  instead 
of  helping  Judge  Bell,  really  supports  our  case. 

In  the  first  place,  in  Barnett^  Bell  was  the  key  vote — the  difference 
between  Barnett  being  convicted  or  not,  and  he  voted  for  Barnett. 

In  the  other  matter  of  the  letter,  the  letter  is  the  letter  recom- 
mended by  the  segregationists  of  Georgia,  Charles  Block  and  Smythe 
Gambrell. 

There  has  been  some  suggestion  that  we  do  not  have  witnesses  on 
our  side  of  the  wrongdoings  that  have  been  asserted. 

I  have  talked  to  Clarence  Mitchell  about  this.  We  have  discussed 
why  this  is. 

I  would  just  like  to  add  this:  We  were  told  we  had  to  ask  as  of 
last  Friday  to  testify.  It  was  very  hard  for  both  of  us  because  we  have 
organizations.  We  cannot  just  say,  "I  want  to  testify."  This  is  an  or- 
ganizational matter. 

Our  board  meeting  or  executive  committee  meeting  of  the  ADA  met 
on  Friday  and  we  sent  our  letter  up  Friday  afternoon. 

Clarence  sent  his  letter  up  on  either  Thursday  or  Friday,  I  am  no± 
sure,  in  the  knowledge  from  his  organization,  from  the  leaders,  that 
they  would  take  that  position. 

Senator  Mathias.  Mr.  Rauh,  who  told  you  that  you  had  to  have  a 
notice  in  that  you  were  going  to  testify  by  Friday? 

Mr.  Rauh.  I  am  glad  you  asked  that  question  because  I  recognize 
a  terrible  thing  I  have  done.  I  have  not  introduced  Miss  Vicki  Often, 
the  legislative  representative  of  the  ADA.  You  have  saved  me  a  ter- 
rible embarrassment . 

Now  I  have  to  ask  her  because  the  statement  was  made  to 
Miss  Often. 

Miss  Often  says  she  called  the  clerk  of  the  committee  who  told  her 
they  would  hove  to  have  it  in  by  Friday  and  they  would  have  to  have 
an  outline  in  by  Friday. 

That  was  what  we  were  told,  sir. 

Senator  Mathias.  I  can  onlv  speak  for  mvself.  The  committee  did 
not  have  nny  meeting  at  which  any  such  deadline  was  imposed.  It 
may  have  been  an  administrative  rule  of  convenience. 
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I  do  not  think  that  most  members  of  the  committee  would  want  to 
impose  any  kind  of  embargo  on  relevant  and  useful  testimony. 

Mr.  Rauh.  Well,  we  are  always  a  little  careful.  When  we  were  told 
we  had  to  be  in  by  Friday,  we  met  the  necessary  requirement,  difficult 

as  it  was. 

It  may  be  that  you  have  some  rule  about  a  period  before  you  are 

going  to  testif  V. 

Senator  J^Lvthias.  I  think  there  is  a  general  rule,  but  then  this  whole 
proceeding  is  a  rather  informal  proceeding. 

Mr.  Rauh.  That  is  what  we  argued,  but  we  were  told  to  be  in  by 
Friday. 

The  point  I  am  making  is  that  Mr.  ISIitchell  and  I  did  have  a  great 
deal  of  difficulty  but  we  met  the  deadline.  Now,  having  testified,  we 
can  turn  our  attention  to  trying  to  get  other  witnesses. 

I  do  not  want  to  put  this  in  the  line  of  a  formal  request.  I  am  just 
saying  that  both  Mr.  ^Mitchell  and  I  feel  that  if  we  were  given  more 
time,  we  would  try  to  find  the  money  to  transport  people  who  are  the 
real  victims  of  these  things  like  the  Jefferson  County,  the  Corpus 
Christi  and  Austin  matters. 

In  other  words,  if  the  committee  in  its  wisdom  decides  to  keep  the 
record  open  for  further  witnesses,  we  believe  that  this  will  be  easily 
obtnined  and  it  will  be  simply  a  question  of  our  trying  to  raise  the 
funds.  I  think  we  can  do  that. 

Anyway,  I  just  wanted  you  to  know  that  we  think  we  can  have  wit- 
nesses with  much  more  relevant  evidence  than  you  are  going  to  hear 
from  the  pro-Bell  ]3eople. 

Remember  something  here.  Tliis  room  is  full  of  people  who  are 
part  of  the  transition  team.  Tliey  have  every  right  to  be  here.  That  is 
their  job.  But  tliey  have  the  capacity  for  bringing  witnesses  that  we 
do  not  have.  They  have  an  administrative  operation  going.  That  is 
their  job,  and  God  bless  them  for  doing  a  good  job.  We  just  need  a 
little  time. 

You  are  going  to  find  that  the  Lonnie  King's  and  the  A.  J.  Cooper's 
-are  not  speaking  for  the  people  down  there.  We  need  a  little  time 
for  this. 

I  just  thonglif  that  I  would  raise  it  without  making  a  formal  re- 
quest that  you  liave  to  rule  on.  I  am  not  doing  that. 

If  the  committee  in  one  of  its  meetings  would  like  more  witnesses, 
would  like  to  hear — instead  of  hearing  it  second  liand  from  Clarence 
IMitchell  anrl  Joo  Rauh — would  like  to  hear  from  the  people  who  suf- 
fered from  this,  we  are  in  a  position  to  provide  them. 

Senator  Battt.  Let  me  make  an  effort,  at  least,  as  the  temporary 
chairman  to  speak  for  the  chairman,  or  rather  than  do  that,  to  try  to 
rememlier  what  past  committee  precedent  has  been  where,  in  order 
fo  exnedite  hearincfs  and  to  try  to  get  them  moving,  not  to  try  to  rail- 
road them  or  not  be  thorough,  cprtain  efforts  have  been  made  to  try  to 
•get  evidence  in  in  advance,  so  that  we  could  move  forward. 

On  several  occasions,  on  issues  on  which  you  and  I  have  found  our- 
selves comrades  in  arms  in  opposition  to  nominees,  as  you  will  recall, 
there  haA^e  been  requests  made  even  after  the  hearings  have  been  closed 
in  which  relevant  material,  relevant  witnesses  presented  themselves 
and  they  were  heard. 
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Now,  I  say  to  you,  Mr.  Kauli — Joe,  my  friend — having  had  the 
chance 'to  be  allies\vith  you  and  my  friend  Clarence  and  your  organi- 
zations, it  is  difficult  for  me  now— and  I  have  not  prejudged  this— 
but  it  is  difiicult  for  me  now,  knowing  how  effective  your  two  organi- 
zations can  be,  to  sit  silent  and  have  you  say,  sir,  that  only  you  and 
he  are  in  a  position  to  bring  witnesses  or  to  search  out  witnesses. 

You  have  a  very  sophisticated  and  thorough  organization,  and  I 
salute  you  for  it,  at  the  local  level.  If  there  are  witnesses  out  there.  I 
would  think  that  they  would  be  sitting  in  this  room.  I  mean  I  would 
hope  they  would  because  I  want  to  get  all  of  the  facts  out. 

I  do  not  want  to  make  a  Supreme  Court  case  out  of  this,  but  let's 
not  poor  mouth  too  much  because  I  have  seen  the  very  effective  capacity 
you  have  to  bring  people  here  who  have  been  aggrieved  in  the  past.  I 
would  assume  that  that  capacity  has  not  been  lessened. 

Mr.  Eauh.  It  is  pretty  close  to  a  Supreme  Court  case  when  you  come 
right  down  to  it. 

I  do  think  we  had  a  lot  of  success  bringing  people.  I  will  say  that 
at  that  time,  sir,  that  your  cooperation,  the  cooperation  of  a  Senator 
who  had  pretty  well  made  up  his  mind  the  way  he  was  going  to  go, 
was  a  very  useful  thing. 

Coming  down  to  this,  we  will  still  try — I  will  only  say  for  myself 
that  I  spent  all  of  my  time  preparing  this  testimony  because  I  decided 
a  few  nights  ago,  reading  the  paper,  that  no  one  had  seen  the  totality 
of  this  resistance  or  this  sticking  with  segregation  as  long  as  possible 
and  that  I  could  be  of  n^or-e  use  by  reading  the  cases  to  support  that 
proposition  than  I  could  in  other  ways. 

I  think  Clarence  felt  the  same  way  about  his  testimonv. 

There  are  other  people.  Of  course,  there  are  other  organizations.  But 
I  think  we  have  generally  carried  tlie  load. 

I  do  not  know  whether  you  are  ruling  or  whether  we  can  go  on  to 
something  else  and  then  we  can  decide  later  on 

Senator  Bayh.  I  think  the  only  authority  I  have  here  is  as  one  Mem- 
ber of  the  Senate.  The  full  committee  is  not  here.  As  one  Member  of 
the  Senate,  I  suggest  to  you  that  before  the  matter  is  terminated,  and 
I  for  one,  will  be  more  than  willing  to  consider  the  relevance  of  other 
witnesses  who  micht  bring  information  to  the  committee  that  has  not 
been  marie  available  prior. 

Mr.  Eaijtt.  I  think  that  is  very  fair,  sir. 

Senator  Kiegle.  Excuse  me.  Would  the  chairman  yield  at  that  poiut  ? 

Senator  Baytt.  Yps. 

Senator  Eteolk.  I  think  is  this  not  the  first  time  whe7"e  a  transition 
team  has  had  public  moneys  appropriated  to  it  to  effect  the  transition  ? 
Are  we  not  now,  this  vear,  operatina:  mirier  new  rules  where  there  is  a 
fairly  ample  Federal  Trefisurv  appropriation? 

Senator  Mathias.  I  think  there  has  been  some  money  for  that  pur- 
pose in  the  past,  maybe  not  as  much. 

Senator  Eieole.  Perhaps  there  has,  but  if  I  am  not  mistaken,  T  think 
there  is  something  like  $2  million  or  some  figure  to  allow  that  to 
happen. 

I  do  not  think  that  it  gives  an  incoming  administration  an  opnor- 
tnnity  to  marshal  its  resources  and  present  its  case  in  quite  a  differ- 
ent fashion  than  witnesses  of  the  sort  that  have  come  forward  in  this 
case  to  want  to  express  a  counter  opinion. 
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It  seems  to  me  that  especially  with  respect  to  people  of  minority 
background  or  others  in  the  South  who  may  have  been  directly  in- 
volved on  the  other  side  of  these  issues  years  ago,  they,  generally 
speaking,  might  be  least  organized  and  least  able  to  get  here  on  time 
and  in  a  circumstance  where  they  could  make  a  presentation  at  all 
comparable  to  what  we  are  seeing  on  the  other  side  of  the  issue. 

That  is  not  to  prejudge  it  at  all;  but  I  do  think  that  we  are  talk- 
ing about  a  rather  substantial  burden  of  effort  on  the  part  of  others 
who  might  want  to  come  forward  and  present  counter  testimony.  I 
just  think  it  important  that  that  difference  be  noted. 

Mr.  Rauh.  Clarence  Mitchell  asked  me  if  I  would  put  in  the  record 
at  this  time  a  letter  he  received  this  morning  from  Neal  F.  Adams,  Sr., 
Dade  County  Commissioner,  Florida. 

There  are  a  number  of  points  in  it.  The  point  that  Mr.  Mitchell 
thought  ought  to  go  in  at  this  point  was  in  support  of  what  I  have 
said  about  the  failure  of  Judge  Bell  to  recuse  himself  in  these  var- 
ious cases  that  involve  the  exclusionary  rules  of  private  clubs. 

It  refers  to  the  fact  that  Chief  Judge  Brown  did  recuse  himself 
on  that  very  point. 

May  I  offer  this  on  behalf  of  Mr.  Mitchell? 

Senator  Bayh.  Please.  Put  it  in  the  record. 

[The  material  referred  to  follows.] 

Board  of  County  Commissioners, 
Metropolitan  Dade  County-Florida, 

Miami,  Fla.,  January  7,  1977. 
Mr.  Clarence  Mitchell, 
Director,  Washington  Bureau,  N.A.A.C.P., 
Washington,  D.C. 

My  Dear  Mr.  Mitchell  :  Please  be  advised  that  in  accordance  with  the  widely 
circulated  information  pertaining  to  the  scruitinization  of  Griffin  Bell  to  the 
post  of  Attorney  General  of  the  United  States,  please  note  the  attached  informa- 
tion which  is  documented  and  self-explanatory. 

Education  is  one  point  of  view,  but  to  be  able  to  distinguish  the  truth  and 
basic  facts  in  a  matter  is  the  key  to  unlock  the  door  that  represents  superior 
leadership  in  government.  My  interest  is  not  geared  toward  hitching  my  star  to 
the  wagon  driven  by  the  news  media,  but  rather  the  concern  of  the  lives  of  in- 
dividuals that  will  be  touched  by  this  leadership.  I  am  trusting  that  you  will 
stand  tall  on  raising  the  curtain  of  truth. 

I  wish  for  you  and  yours  a  very  prosperous  New  Year.  I  have  the  honor  to  be 
Cordially  yours, 

Neal  F.  Adams,  Sr. 
Dade  County  Commissioner. 

Attachments. 

Statement  by  Commissioner  Neal  F.  Adams,  Sr. 

In  response  to  the  Miami  News  article,  dated  December  31st  entitled :  "Carter 
Asks  For  Public's  Help  to  Avoid  Presidential  Isolation,"  I  am  hereby  respond- 
ing with  regards  to  the  concern  that  is  prominent  in  my  mind.  On  numerous 
occasions  in  the  course  of  human  relations,  events  fall  in  place  so  naturally, 
that  many  of  us  marvel  at  the  absolute  Power  or  design  behind  it  all.  This 
kind  of  realistic  existence  is  a  way  of  life,  it  would  appear  and  was  ordained 
to  be  so  by  the  Great  Architect  of  the  Universe,  and  did  exist  until  the  com- 
petitive influences  all  around  us  became  evident. 

A  brilliant  example  of  this  is  that  18  percent  of  the  population  in  Dade  County 
are  Black.  For  the  last  half  century,  this  percentage  remained  practically  in- 
variable until  a  decade  ago,  when  an  enormous  inflow  of  expatriated  Cubans 
arrived  on  this  soil  to  establish  residence  in  the  Sunshine  State.  Their  perma- 
nency is  evidenced  by  their  naturalization  and  numerous  undertakings  of  which 
they' are  a  part.  It  Is  a  beautiful  thing  to  observe  the  Cuban  people  pledging 
allegiance  to  the  American  flag,  dismantling  the  desire  to  return  to  their  native 
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land.  They  have  applied  themselves  on  all  levels.  In  observing  both  the  Blacks 
and  the  Cubans  in  their  continual  struggle  for  survival,  the  knowledge  and  prac- 
tice of  entrepreneurship  that  the  Cubann  brought  with  them,  and  the  innate 
creative  gifts  that  Blacks  are  endowed  with  that  had  to  be  supressed  for  a  long 
number  of  years  by  leaders  who  were  insensitive,  it  would  appear  that  the 
tranquility  of  this  nation's  progress  would  face  sudden  death  if  leaders  were 
chosen  without  meticulous  scrutiny,  hence  my  opposition  to  Griffin  Bell.  Devia- 
tion from  the  established  norms  instituted  by  our  founding  fathers  and  the  recent 
martyrs  who  fought  diligently  for  the  cause  of  Civil  Rights  demonstrating  the 
importance  of  recognizing  human  beings  for  what  they  really  are  and  the  ac- 
ceptance as  total  beings,  I  am  opposed  to  the  appointment  of  any  individual 
that  will  not  support  complete  total  equality  and  identical  treatment. 

My  contention  is  that  President  Elect  Carter's  Cabinet  should  design  its  lead- 
ership from  a  fabric  that  is  superior  in  quality  and  unmatchable  in  performance 
representing  all  the  people.  Blemished  material  could  easily  premeate  deception, 
prejudice  on  various  levels,  subjugation  and  other  discriminatory  practices. 

From  a  standpoint  of  my  own  personal  sufferings  and  persecutions  involving 
discriminatory  practices,  I  am  thoroughly  aware  of  the  effort  and  persistent 
determination  that  is  vital  to  excel  beyond  the  boundaries  of  the  System.  The 
long  struggle  for  complete  recognition  will  be  destroyed  if  we  fail  to  examine 
closely  all  the  ramilications  that  are  contained  in  the  thorough  search  of  an 
individual's  background.  I  believe  political  implications  and  development  in 
decision-making  should  be  balanced  so  as  to  benefit  every  American  citizen  in- 
cluding minority  levels. 

The  words  inscribed  on  the  Lincoln  Memorial  read :  "Fourscore  and  seven 
years  ago,  our  fathers  set  forth  on  this  continent  a  new  nation,  conceived  in 
library,  and  dedicated  to  the  proposition  that  all  men  are  created  equal." 

Because  of  my  belief  in  mankind,  the  many  grievances  suffered  by  those  who 
are  less  fortunate  than  myself,  I  am  unable  to  support  the  appointment  of  Grif- 
fin Bell.  The  kind  of  office  this  man  is  about  to  fulfill  should  be  oriented  on 
leadership  that  represents  the  mainstream  of  America's  refining  pot.  My  rea- 
sons are  as  follows : 

GRIFFIN    BELL 

Was  nominated  by  President  Elect  Jimmy  Carter  for  the  post  of  United  States 
Attorney  General. 

United  States  Appeals  Court  reported,  that  on  April  15,  1976,  Judge  Bell 
voted  against  Jews  and  Blacks  using  public  property  by  so-called  "private  clubs." 

Bell  admits  $10,000  investment  in  these  clubs  January  3,  1977. 

Chief  Judge  Brown  of  same  Court  excused  himself  because  he  had  $30,000.00 
investment  in  case — December  16,  1976  news  article. 

Bell  under  Title  28,  United  States  Code  violated  #453  and  #455 (a)  (b)l, 
(b)4. 

Bell  resigns  clubs  to  short  circuit  criticism  December  23,  1976. 

Florida  Supreme  Court  Judge  David  McCain  resigned  to  avoid  impeachment 
and  is  now  up  for  disbarment  trial. 

In  replying  to  President  Elect  Carter's  call  for  public  help,  our  recommenda- 
tion is  impeachment  or  disbarment. 

Senator  Bath.  Let  me  at  least  reiterate  my  own  personal  position 
on  this.  I  see  the  gentleman  from  ISIaryland  has  received  a  wire  from 
a  gentleman  by  the  name  of  State  Senator  Julian  Bond. 

Senator  Matiiias.  I  believe  the  chairman  of  the  committee  has  one 
of  those. 

Senator  Bayh.  He  is  prepared  to  be  here  tomorrow. 

I  think  that  after  we  have  had  the  hearings  this  week  the  com- 
mittee will  meet.  I  speak  without  having  conversed  with  the  chair- 
man, but  our  general  procedure  is  to  meet  and  try  to  decide  on  this. 

We  are  operating  in  a  rather  informal  manner.  This  is  not  con- 
trary to  precedent,  as  Clarence  Mitchell  pointed  out,  and  his  memory 
goes  back  further  than  mine.  It  is  different  than  normal  circumstances. 

I  would  think  that  at  that  time  if  there  were  other  witnesses  who 
seemed  to  be  in  a  position  to  make  a  unique  contribution  to  give  us 
information  that  had  not  been  made  available  to  the  committee,  we 
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would  have  no  alternative  but  to  hear  them.  At  least,  that  would  be 
my  position  on  this. 

One  of  the  questions  I  want  to  ask,  since  you  have  raised  it.^  and 
the  question  of  transition  money  has  been  brought  in  by  the  Senator 
from  Michigan,  I  would  like  to  and  will  ask  the  other  witnesses  who 
are  here  sui)porting  Judge  Bell  whether  they  came  on  their  own  tab 
or  whether  the  transition  team  paid  their  way  up  here.  I  think  that  is 
a  relevant  question. 

Mr.  Rauh.  I  want  to  make  clear  that  I  was  not  criticizing  the  transi- 
tion teams  for  building  their  case.  They  are  lawyers.  They  are  build- 
ing their  case  the  way  they  ought  to  build  it. 

All  I  was  pointing  out  was  that  there  is  a  little  difficulty  on  our 
side  and  we  are  doing  the  best  we  can.  They  have  some  advantages, 
but  I  am  not  in  any  way  resentful  of  those  advantages. 

Thank  you  very  much  for  receiving  the  document  from  Mr.  jNIitchell. 

That  concludes  my  testimony. 

I  just  want  to  thank  the  committee  for  giving  me  the  opportunity 
to  develop  the  legal  points  the  way  you  have. 

Senator  Bayh.  We  have  asked  questions.  I  am  sure  there  will  be 
others. 

I  have  been  free  with  interrupting.  I  hope  joii  will  forgive  me  for 
doing  that,  but  I  am  familiar  with  your  capacity  extemporaneously 
to  deal  with  matters. 

As  I  recall,  in  the  early  stages  of  your  testimony  yon  said  you 
felt  very  strongly  about  the  negative  record  of  Judge  Bell  in  the 
areas  of  desegregation  up  to  1972. 

Here  we  are  4,  moving  on  5,  years  later. 

Can  you  give  the  committee  some  reason  for  not  having  the  same 
kind  of  carefully  documented  facts  to  support  your  position  in  the 
past  4  years  ? 

Mr.  E.AUH.  I  dealt  only  with  the  school  desegregation  matter  there. 
I  simply  have  not  gone  beyond  the  1972  cases.  That  is  as  far  as  I  have 
been  able  to  go  yet. 

I  will  do  this,  Senator  Bayh :  If  there  is  a  subsequent  case,  either 
way,  on  school  desegregation,  I  will  submit  it  along  with  a  comment. 

In  other  words,  I  will  do  what  I  have  not  had  time  to  do,  which 
is  the  past  4  years. 

I  would  like  to  say,  not  on  school  desegregation,  but  on  the  other 
point,  that  I  think  the  Biscayne  Bay  case  is  1975, 1  believe. 

Senator  Bayh.  That  is  a  1975  case  ?  I  thank  you. 

]SIr.  Rauh.  I  believe  so. 

On  the  school  segregation,  I  will  now  do  what  I  have  not  had  a 
chance  to  do  before.  If  there  is  anything  that  is  relevant,  either  way, 
it  will  be  submitted. 

Senator  Bayh.  I  would  appreciate  that.  I  know  the  rest  of  the  com- 
mittee would. 

Plus,  you  know,  there  are  other  areas  where  one's  judgment  in  civil 
rights  can  be  tested — voting  rights,  equal  employment  opportunities, 
and  this  whole  case  which  the  Court  decided  rather  strangely  the  other 
day  as  far  as  zoning  and  housing  is  concerned. 

I  do  not  know  if  you  were  in  the  room,  but  the  judge,  in  response 
to  a  question  by  one  of  the  other  Senators,  was  very  unequivocal  in 
his  determination  to  move  in  this  particular  area. 
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If  you  have  other  information  that  you  would  like  to  submit  in  this 
area,  I  know  the  committee  would  like  to  have  it. 

Let  me  ask  you  to  educate  at  least  this  one  Member  of  the  Senate 
on  this  Meredith-Barnett  issue. 

Now  the  4  to  3  decision  that  you  referred  to,  was  that  not  the 
remedy  part  of  a  case  which  also  involved  an  affirmative  action  as  far 
as  what  should  be  done  with  Meredith's  request  to  be  admitted  to  the 
University  ?  Was  that  the  only  part  of  that  Meredith  case  ?  My  mind 
is  foggy  on  that.  Was  that  not  the  remedy  or  the  penalty  part  of  a 
case  ? 

Mr.  Rauh.  Yes.  What  I  was  able  to  get  at  the  lunch  hour  was  the 
remedy  part. 

After  he  had  been  cited  for  contempt,  he  was  let  off. 

Senator  Bath.  All  right,  but  I  think  to  get  the  record  out  here  on 
top  of  the  table  where  you  would  want  it  to  be,  and  I  can  see  why  you 
would  point  this  out,  this  was  really  the  penalty  part  of  a  case.  The 
remedy  part  ordered  Mr.  Meredith  to  be  admitted  to  the  university. 

Is  that  not  accurate  ? 

Mr.  Rauh.  That  is  a  continuation  of  the  case  which  ordered 
Mr.  Meredith  be  admitted  to  the  university. 

Senator  Bath.  "Where  was  Judge  Bell  on  the  question  of  what 
should  be  done  as  far  as  whether  Mr.  Meredith  should  be  admitted  to 
the  university  or  not? 

Mr.  Rauh.  All  I  learned  on  that  was  what  Mr.  Jaworski  said  this 
morning.  It  seemed  to  me  that  there  was  nothing  in  there  other  than 
the  fact  that  he  was  chosen  to  do  the  procedure. 

Meredith  had  to  get  into  the  university.  Once  you  had  Little  Rock — 
indeed,  as  I  said  earlier,  once  you  had  your  civil  war — the  Federal 
law  runs  to  the  State. 

Barnett  prevented  it,  whether  you  use  "contempt"  or 

Senator  Bayh.  They  tried  to  prevent  it,  did  they  not? 
Governor  Barnett  himself  tried  to  prevent  it? 

I  should  know.  I  apologize  to  jov.  and  the  coimnittee.  I  should  know 
the  answer  to  that  question. 

But  it  seems  to  me  of  equal  importance  to  what  you  are  going  to  do 
with  Governor  Barnett  is  what  Judge  Bell's  position  was  in  the  criti- 
cal issue  of  whether  you  are  going  to  let  black  students  into  the  Uni- 
versity of  Alabama. 

I  do  not  know  the  answer  to  that  question.  I  am  going  to  find  out. 

Mr.  Rauh.  What  brought  it  up  was  Mv.  Jaworski's  testimony. 

The  only  thing  I  had  time  at  noon  to  find  was  the  fact — you  were 
saying  all  this  wonderful  stuff  about  all  of  the  procedures.  The  fact 
is  that  all  of  the  procedures  ended  up  in  letting  Barnett  off,  with  his 
deciding  vote  on  letting  Barnett  off. 

Senator  Bayh.  Also,  somehow  or  other,  whether  Judge  Bell  had 
anything  to  do  with  it,  as  I  recall,  it  ended  up  with  Mr.  Meredith  be- 
ing admitted  to  the  university. 

Mr.  Rauh.  Yes;  through  the  troops  and  the  National  Guard  and  a 
night  when  there  was  a  real  fear  that  the  National  Guard  and  the 
troops  were  going  to  get  overwhelmed  by  the  crowd. 

He  did  not  get  there  on  the  basis  of  the  handling  of  Barnett.  He  got 
there  because  the  President  of  the  United  States  and  the  Attorney 
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General  were  determined  that  the  law  of  the  land  was  going  to  be 
carried,  out. 

Senator  Bath.  What  I  would  like  to  know  is :  Was  part  of  that  law 
of  the  land  a  fifth  circuit-Supreme  Court  decision  that  said 
Mr,  Meredith  should  be  admitted  ?  If  that  was  the  case,  then  I  would 
like  to  know 

Mr.  Rauh.  I  will  submit  the  whole  history. 

Senator  Bayh.  I  will  do  some  digging  myself. 

I  just  thought  with  your  great  command  of  that  history  that  you 
might  have  that  on  the  tip  of  your  tongue. 

I  apologize. 

Mr.  Rauh.  I  did  not  remember  exactly.  The  first  recollection  was: 
through  the  Jaworski  testimony.  Then  we  did  find  this  one  thing 
which  I  felt  was  relevant. 

Senator  Bayh.  I  appreciate  that. 

Senator  Mathias  ? 

Senator  Mathias.  Mr.  Rauh,  I  think  you  have  obviously  done  a 
yoeman  job  of  researching  the  judicial  record.  It  is  a  tough  job. 

I  think  the  committee  would  be  very  grateful  to  you  for  what  you 
have  done. 

The  record,  as  you  have  researched  it — you  referred  to  the  time 
limits  that  constrain  you — has  been  the  record  with  regard  to  civil 
rights. 

The  duties  of  the  Attorney  General  in  the  field  of  civil  rights  are 
very  great  and  very  serious,  but  there  are  other  responsibilities  in  the 
Justice  Department. 

The  area  of  antitrust  is  of  enormous  concern  to  the  consumers  of 
the  country  as  well  as  to  the  economic  community. 

There  is  control  of  the  Federal  Bureau  of  Investigation,  which  has 
proA^en  to  be  uncontrolled  on  a  good  many  occasions  in  our  recent 
history. 

There  is  the  Attorney  General's  participation  in  national  security 
decisions  of  various  kinds,  problems  that  relate  to  domestic  tranquility. 

I  am  wondering;  how  in  these  other  areas,  if  vou  can — and  I  know 
you  are  an  executive  man  and  that  you  can  set  one  subject  aside  and 
look  at  another  objectively — how  you  would  assess  this  nomination 
from  these  other  perspectives. 

Mr.  Rauh.  I  am  not  qualified.  Senator  Mathias,  because  I  have  not 
made  the  study  to  be  qualified. 

Senator  Mathias.  You  are  going  to  make  us  do  the  work  on  that. 

Mr.  Rauh.  There  are  other  people  who  work  in  other  fields.  For 
example,  I  suppose  the  ecological  groups  have  studied  theirs.  I  sup- 
pose the  women  have  studied  theirs. 

Although  I  have  some  familiarity  with  that,  with  antitrust  I  have 
no  real  familiarity. 

I  suppose  if  you  took  a  list  of  the  clients  of  King  and  Spalding, 
you  would  probably  find  most  of  them  are  engaged  in  antitrust  on  the 
other  side  from  the  U.S.  Attorney  General. 

Senator  Mathias.  Sometimes  that  is  a  good  place  to  learn. 

Mr.  Rauh.  I  agree. 

I  make  no  point  of  that.  All  I  am  saying  is  that  it  is  not  a  subject 
which  I  feel  is  determinative — I  guess  it  is  the  way  Mr.  Mitchell  would 
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answer  if  he  were  here.  I  think  maybe  it  is  the  way  be  answered 
yesterday. 

There  may  be  a  lot  of  things  in  the  Department  of  Justice  but  the 
one  tiling  that  is  disqualifying  to  us  is  softness  on  civil  rights.  That 
is  the  one  thing  that  a  man  ought  not  be  to  go  in  there — the  Justice 
Department  means  too  much  to  the  minorities  in  this  country. 

It  has  been  the  hope  of  the  minorities  through  much  of  our  lifetime, 
and  I  would  say  without  trying  to  overstate  it,  without  saying  it  is  the 
Xo.  1  thing  in  the  Department,  without  even  saying  that,  I  would  say 
one  thing  that  is  disqualifying  is  the  absence  of  an  all-out  desire  to 
enforce  civil  rights. 

Senator  jNIathias.  Mr.  Rauh,  you  have  been  a  lawyer  for  a  few 
years. 

Mr.  Rauh.  I  am  66. 

Senator  Mathias.  You  are  considered  one  of  the  leaders  of  the  bar 
here  in  Washington. 

I  believe,  I  do  not  know  of  my  own  knowledge,  but  I  believe  you  are 
a  member  of  the  Democratic  party. 

Mr.  Rauh.  Yes,  sir. 

Senator  IVIathias.  Were  you  consulted  on  possible  choices  for  the 
Office  of  Attorney  General  when  the  search  was  underway  ? 

Mr.  Rauh.  No.  I  would  be  only  less  than  fair  to  the  transition  people 
if  I  did  not  say  that  I  have  been  consulted  on  issues  that  they  were 
considering.  They  have  been  very  nice  in  asking  about  our  views  on  a 
number  of  issues  in  the  civil  rights  area  where  they  were  doing  posi- 
tion papers,  but  not  on  any  pei'sonnel.  I  would  not  have  expected  it. 

Senator  Mathias.  If  you  had  been,  could  you  have  suggested  some 
names  that  you  might  have  enthusiastically  endorsed? 

^Ir.  Rauh.  I  put  some  names  in  the  press  release  that  we  issued  on 
Sunday  of  our  position,  sir,  and  they  were  taken  out. 

When  you  give  some  names,  you  get  a  lot  more  people  sore  at  you 
by  not  including  them  than  you  do  by  giving  them. 

Let  me  simply  say  that  I  think  that  there  are  a  great  many  people 
of  tremendous  distinction  who  have  the  confidence  of  the  minority 
community  that  could  have  been  chosen. 

I  have  a  belief  that  there  are  a  lot  of  wonderful  lawyers  in  this 
country.  As  a  matter  of  fact,  the  lawyers  are  getting  better.  The 
younger  ones  are  much  more  interested  in  public  interest  laws  than  my 
generation. 

I  ha^^e  criticized  my  profession  often  of  being  too  conservative,  but 
let  me  say  it  has  hundreds  of  people  who  would  make  good  Attorneys 
General. 

Senator  INIathias.  I  find  a  certain  paradox  in  what  you  have  just 
told  the  committee. 

This  is  the  first  time  that  I  ever  knew  that  the  ADA  was  following 
the  precepts  of  Louis  XIV.  Louis  XIV  was  quoted  as  having  observed 
that  whenever  he  bestowed  some  object  of  grace  or  favor  upon  a 
subject,  he  made  99  enemies  and  1  ingrate. 

^Ir.  Rauh.  Louis  XIV  wasn't  so  bad,  I  guess,  if  he  agrees  with  us. 

[Laughter.] 

Senator  JNIathias.  I  suspect  the  area  of  agreement  is  rather  small. 

Thank  you,  ISfr.  Chairriian. 

Senator  Riegle.  Thank  you,  Mr.  Chairman. 
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"\^nien  you  were  liind  enough.  Mr.  Chairman,  to  allow  me  to  inter- 
ject before  on  the  transition  thing — I  do  not  want  to  leave  standing  the 
inference  that  the  witnesses  that  have  come  in  support  of  Mr.  Bell's 
nomination  have  necessarily  come  because  they  were  recruited  or  had 
their  plane  fares  paid,  or  what  have  you. 

Mr.  Jaworski  made  it  quite  clear  that  he  came  on  his  own  initiative. 
I  understand  that  other  witnesses  in  the  room  that  will  later  appear 
have  also  come  at  their  own  initiative. 

ISIy  point  was  a  different  one.  That  is,  if  you  are  organizing  an 
effort  to  put  over  a  nomination  and  that  is,  in  part,  assisted  by  public 
money,  that  facilitates  getting  it  done ;  whereas  if  those  who  are  out 
there  who  want  to  speak  against  it  are  not  given  the  same  chance 
at  organization  and  help  and  what  have  you,  it  is  a  much  more  difficult 
job. 

In  any  event,  I  appreciate  your  testimony  and  I  appreciate  the  work 
that  you  have  done. 

I  think  the  legal  research  is  an  important  contribution  and  one  that 
I  value  and  that  I  think  the  committee  will  value. 

One  of  the  things  that  occurs  to  me  as  I  listen  to  you  and  listen  to 
other  witnesses — and  I  think  it  is  so  hard  for  anybody  who  has  not 
been  overtly  discriminated  against  really  to  understand — is  that  when 
you  are  struggling  to  get  a  full  measure  of  what  is  supposed  to  be 
yours  anyway,  the  notion  of  settling  for  less  or  having  to  fight  to  get 
it  and  having  to  overcome  others  who  stand  in  your  way  or  in  one  way 
or  another  try  to  see  to  it  that  you  don't  get  a  full  measure,  that 
perspective,  I  think,  is  something  that  you  can  really  only  understand 
if  you  have  lived  inside  that  role.  IMany  of  us  have  not. 

It  seems  to  me  that  if  the  charge  can  be  made  and  documented  that 
this  nominee,  or  for  that  matter  any  nominee,  has  been  a  party  to 
withholding,  denying,  or  a  subtraction  of  rights,  to  a  delay  of  a  re- 
dress of  a  grievance  where  rights  were  to  be  made  full  or  restored — 
any  part  of  that  process,  to  me,  borders  on  a  criminal  act. 

In  other  words,  if  you  have  ever,  it  seems  to  me,  been  a  party  to  a 
process  where  you  have  in  some  deliberate  fashion  helped  deny  some- 
body else  a  full  measure  of  what  they  ought  to  be  accorded  under  the 
law,  that  is  a  breech  of  the  law.  Whether  you  have  done  it  in  an  ad- 
visory capacity  or  whether  you  have  done  it  as  an  operating  executive 
or  as  one  who  counsels  an  operating  executive,  is  quite  incidental. 
I  think  the  important  thing  is  the  effect. 

The  thing  that  really  causes  the  outrage  in  me  is  to  think  that  we  are 
still  struggling  so  that  people  get  a  full  measure.  I  mean,  the  notion 
that  there  should  have  to  be  a  process  through  which  one  goes  and  a 
fight  through  which  ones  goes  just  to  get  a  full  measure  just  isn't  right. 
I  do  not  think  we  can  afford  to  have  there  be  any  question,  especially 
when  we  are  talking  about  this  particular  job  assignment.  It  has  to  be 
someone  who  not  only  would  not  be  a  part  to  a  denial  of  a  full  share, 
but  it  has  to  be  someone  with  a  passionate  advocacy  for  a  full  share. 
It  seems  to  me  that  I  do  not  loiow  if  anyone's  record  is  completely 
unblemished  in  one  form  or  another,  but  it  seems  to  me  in  this  area 
the  tolerance  for  blemish  has  to  be  very,  very  small,  especially  so  given 
this  time. 

The  hopes  have  been  raised  in  so  many  people  that  perhaps  now 
finally  we  are  going  to  see  to  it  that  full  shares  are  achieved. 
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It  seems  to  me  any  history  of  an  involTement  in  something  less  than 
that,  miless  it  can  be  very  clearly  resolved  in  favor  of  the  nominee, 
becomes  a  very  material  fact. 

We  have  been  circling  this  and  circling  this  in  the  testimony. 
It  is  a  very  hard,  particularly  in  terms  of  the  period  of  time  that 
Judge  Bell  worked  with  Governor  Vandiver. 
His  explanation,  from  his  vantage  point,  is  quite  a  plausible  one. 
I  do  not  know  whether  you  were  herewhen  he  spoke  in  terms  of  how 
he  feit  that  he  was  a  force  of  moderation,  pulling  an  opinion  that  was 
■quite  a  negative  one  in  the  other  direction. 

That  is  why  I  think  it  would  be  awfully  important  if  there  are 
others  who  were  there  at  the  time  who  can  bring  to  bear  a  contrary 
view  and  who  have  enough  insight  and  legitimacy  as  a  witness  to  do 
so,  they  ought  to  be  heard  from. 

Clearly,  to  me,  that  is  a  central  issue  in  this  judgment  that  we  have 
to  try  to  reach. 

I  appreciate  the  contribution  you  have  made  along  those  lines. 
3Ir.  Eauh.  I  appreciate  the  statement  that  you  just  made. 
I  find  the  difficulty  with  Judge  Bell's  statement  was  his  suggestion 
that  he  was  a  force  for  moderation.  lYhat  was  the  moderation?  The 
moderation  was  the  shift  from  massive  resistance  to  Sibley. 

If  he  wants  to  take  the  bow  for  Sibley,  what  vras  the  moderation  that 
happened  in  Georgia  before  he  went  on  the  bench?  What  was  the 
moderation  he  was  speaking  for  ? 

The  only  moderation,  if  you  want  to  call  it  that — and  I  do  not  call 
it  that.  I  call  it  simply  giving  up  on  massive  resistance  when  it  did 
not  work  and  taking  Sibley.  What  did  he  moderate?  What  was  he 
moderating?  The  only  thing  that  he  ever  referred  was  Sibley.  I  think 
I  have  demonstrated  before  this  body  that  the  Sibley  report  was  an 
illegal  segregationist  document. 

I  cannot  see  this  moderation  in  any  way,  shape  or  form. 
Where  was  the  moderation?  If  it  was  not  in  Sibley,  where  was  it? 
This  was  Georgia  before  he  went  on  the  bench — massive  resistance 
and  massive  recalcitrance  through  the  Sibley  report. 

Senator  Riegle.  I  appreciate  your  testimony  and  the  time  you  have 
taken  to  prepare  it. 
3Ir.  Eauh.  Thank  you. 

Senator  Eiegle.  That  is  all  for  me,  Mr.  Chairman. 
Senator  Bayh.  Senator  Chaf ee  ? 

Senator  Chafee.  INIr.  Eauh,  it  is  a  great  pleasure  to  meet  you  per- 
£0]ially  since  I  have  heard  a  great  deal  about  you  over  the  years. 

Let  me  just  ask:  In  your  testimony  you  said  something  that  sur- 
prised me  a  little  bit.  If  I  got  it  correctly,  it  was  an  indication  that  you 
were  not  quite  sure  that  you  would  testify ;  but  since  your  firmly  asso- 
ciated allies,  the  XAACP,  were  going  to  testify,  then  you  thoght  you 
might  as  well  testify. 

Am  I  casting  a  wrong  interpretation  on  that  ? 

Once  you  came,  you  came  full  board.  You  came  full  steam.  There  is 
no  question  about  that. 

Mr.  Eauh.  It  is  not  wholly  wrong,  sir. 

I  guess  I  put  it  this  way :  A  political  organization  doesn't  lightly 
seek  to  oppose  the  candidate  which  it  supported  in  the  election  even 
before  he  is  sworn  in. 
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We  were  in  this  funny  position.  We  had  supported  Governor  Carter 
in  the  election.  He  won.  Here  he  is  not  even  sworn  in  and  we  were 
faced  with  making  an  opposition  to  one  of  his  nominees. 

What  we  decided  was — and  this  was  pretty  much  unanimous — I 
think  it  was  the  feeling  of  the  organization  very  strongly  that  we 
wanted  to  oppose  this,  that  we  were  morally  obligated,  if  we  felt  the 
way  we  did  about  his  segregationist  record,  to  oppose  him. 

You  have  a  political  problem.  Do  you  want  to  be  out  there  as  the 
only  opposition  ? 

There  is  even  a  further  problem,  to  be  very  candid  with  you :  Would 
it  be  well  for  the  only  real  opposition  to  be  a  white  organization  vrhen 
you  are  arguing  that  the  blacks  have  been  mistreated  ? 

So  we  had  a  concern  before  the  NAACP  and  the  Black  Caucus 
action.  We  had  a  concern  of  being  there  alone. 

I  will  be  very  candid  with  you.  I  had  the  concern  of  being  here  alone 
without  the  blacks  having  the  same  position.  I  am  not  saying  what 
would  have  happened  because  we  were  not  faced  with  that  problem. 
We  simply  left  that  problem  on  the  back  burner. 

What  would  we  have  done  if  the  biggest  organization,  the  strongest 
organization,  the  most  respected  organization  for  the  black  movement, 
had  not  come  forward  ?  Since  it  came  forward  about  the  same  time, 
there  was  no  serious  problem.  I  have  a  hunch  I  would  have  been  here 
anyway,  but  I  cannot  tell  you  that  for  sure  because  we  did  not  make 
that  decision. 

Senator  Chafee.  The  second  question  is :  Judge  Bell  made  the  point 
when  he  was  testifying,  and  perhaps  you  heard  this,  that  his  duty  as 
chief  of  stau  was  as  a  lawyer.  He  was  not  an  integral  part  of  the  chain 
of  command  within  the  State  house  or  the  capitol  or  the  Governor's 
mansion. 

He  was  a  lawyer  who  had  been  a  personal  lawyer,  as  I  understand 
it,  for  Governor  Vandiver  before  and  was  hired  to  prepare  such  legis- 
lation or  to  give  him  such  assistance  as  the  Governor  requested. 

In  other  words,  he  was  for  hire.  His  client  had  hired  him ;  thus,  he 
was  working  on  a  job. 

Certainly  we  all  know  as  lawyers  that  one  can  take  on  jobs  without 
necessarily  espousing  the  views  of  one's  clients.  You  are  there  to  give 
the  best  representation  you  can. 

What  is  your  answer  to  that — Judge  Bell's  statements  in  this 
connection  ? 

Mr.  Rauh.  Well,  T  have  a  number,  sir. 

First,  I  do  not  believe  that  a  lawyer  should  represent  his  client  to 
the  point  of  denying  constitutional  rights. 

In  the  second  place,  I  do  not  believe  that  there  is  any  record  of  dis- 
agreement here  in  any  way,  shape,  or  form. 

In  the  third  place,  therp  is  a  simple  thing  you  can  do  when  you 
think  something  is  wrong.  You  can  stop. 

If  Griffin  Bell  had  felt  that  those  five  laws  he  apparently  worked 
on,  and  he  admitted  he  worked  on  a  couple  of  them,  were  wrong,  there 
was  a  simple  thing  to  do — walk  out  the  door, 

I  would  be  cheering  for  Griffin  Bell  if  he  had  walked  out  that  door. 

Senator  Cttafee.  I  would  suspect  that  you  must  be,  that  you  were 
and  always  have  been,  I  suspect,  probably  a  strong  admirer  of  Presi- 
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dent  Kennedy  and  Bob  Kennedy.  These  gentlemen  selected  Griflan 
Bell  for  a  judge  in  the  fifth  circuit. 

First,  they  selected  him  as  a  campaign  manager  in  Georgia,  a  job 
that  I  suppose  took  some  courage.  Being  campaign  manager  for  John 
Kennedy  in  Georgia — it  was  probably  more  difficult  to  get  somebody 
than  getting  a  campaign  manager  for  Jimmy  Carter  in  Georgia. 

Then  they  went  on  and  were  so  impressed  with  his  integrity  and  his 
record  in  civil  rights,  which  I  presume  they  looked  into,  that  they 
selected  him  as  judge. 

^YhRt  do  you  have  to  say  about  that  ? 

Mr.  Rauh.  I  say  two  things,  sir. 

First,  on  the  campaign  for  Senator  Kennedy,  I  think  that  was  a 
courageous  act. 

I  do,  however,  have  two  notes  I  have  been  looking  for  as  you  spoke  of 
things  that  appeared  during  the  campaign  which  indicated  that  he 
had  some  reservations  as  to  what  he  was  doing  at  that  time.  There  are 
two  different  points  that  we  have  come  across. 

There  was  a  movement  in  Georgia  for  electors  who  would  not  be 
pledged.  Apparently,  Bell  seemed  to  support  that  move  of  unpledged 
electors  because  he  says,  and  this  is  in  the  Atlanta  Constitution  for 
November  3, 1960,  Griffin  Bell  openly  supported  that  stating  in  Savan- 
nah shortly  before  the  November  election ; 

If  you  vote  for  the  Democratic  electors,  you  will  most  likely  be  voting  for 
Kennedy  and  Johnson.  In  any  event,  vote  for  the  Democratic  electors  and  then 
we  will  worry  about  what  to  do. 

Another  point  was  on  the  famous  phone  call  from  John  Kennedy  to 
Mrs.  King.  On  October  31,  1960,  Vandiver  denounced  John  Kennedy 
for  calling  Mrs.  King : 

It  is  a  sad  commentary  on  the  year  1960  and  its  political  campaign  when  the 
Democratic  nominee  for  "the  Presidency  makes  a  phone  call  to  the  home  of  the 
foremost  racist  agitator  in  the  country. 

That  is  in  the  New  York  Times  for  November  1, 1960. 

Griffin  Bell  then  released  a  statement  on  the  same  date  stating  that 
the  Kennedy  call  had  been  misunderstood  and  that  he  had  merely 
called  to  inquire  of  the  judge  if  King  was  entitled  to  bail. 

That  is  in  the  Atlanta  Constitution  for  November  1, 1960. 

Everybody  knows  that  that  was  not  the  purpose  of  the  phone  call. 

But  the  main  point  I  would  make  is  that  I  don't  believe  Senator 
Kennedy  or  Robert  Kennedy  went  into  the  civil  rights  of  this  matter. 

Senator  Chatee.  Perhaps  they  did  not  in  selecting  him  for  a  cam- 
paign manager. 

Mr.  Rauh.  There  has  been  a  good  deal  of  loose  talk  around  on  the 
question  of  the  judgeship. 

I  do  not  know  just  how  to  put  this  because  I  do  not  want  to  get 
thrown  out  of  here,  but  the  fact  of  the  matter  is  that  the  two  segrega- 
tionist southern  Senators  from  Georgia  had  the  most  to  say  about  w^ho 
became  a  judge. 

There  is  so  much  talk  now  about  changing  this  system.  We  keep 
reading  about  this.  The  fact  is  that  a  judgeship  like  that  was  very 
much  up  to  the  southern  Senators.  That  is  one  reason,  if  I  may  be 
bipartisan 

Senator  Chafee.  Please  do. 
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!Mr.  Rauh.  For  many  years  ^Ye  got  better  southern  judges  from  the 
Tiepiiblicans  tlian  we  did  from  the  Democrats  because  the  Eepublicans 
did  not  have  any  southern  Senators  for  a  lona;  time. 

If  you  take  the  great  people  on  tlie  hftli  circuit,  they  were  appointed 
hy  Eisenhower.  The  really  great  judges  of  the  South,  the  ones  that  I 
respect  so  much,  many  of  them  vrere  appointed  by  President 
Eisenhower. 

Since  there  wasn't  too  much  of  a  two-party  system  in  the  South,  he 
did  not  have  the  same  problems  that  a  Democratic  President  has  with 
that  problem. 

It  seems  to  me  a  little  bit  naive  to  talk  about  that  appointment  as 
though  they  carefully  went  into  his  civil  rights  record.  He  never  could 
have  gotten  appointed  with  his  civil  rights  record  because  Russell — 
and  who  was  the  other  Senator  at  that  time — would  not  have  allowed 
it  to  go. 

You  have  got  worse.  You  have  got  Cox  in  Mississippi  who  even 
uses  a  word  that  cannot  come  out  of  my  mouth  about  blacks. 

I  have  never  been  too  critical  of  the  Kennedy  administration  for 
their  bad  appointments  in  the  South  on  judges  because  I  was  aware 
that  it  is  kind  of  a  Senate  prerogative. 

Maybe  it  will  be  changed.  I  keep  reading  in  the  paper  that  people 
are  talking  about  it. 

All  I  am  saying  is  in  1961  Senator  Russell  and  his  colleague  had 
a  good  deal  to  say  about  who  would  get  it  and  it  would  not  have  been 
an  integrationist. 

Senator  Chafee.  If  we  review  Mr.  Jaworski's  statement,  on  tlie 
first  page  he  seems  to  have  been  in  consultation,  or  at  least  Mr,  Segal 
was,  the  chairman  of  the  Bar  Association  Committee,  had  been 
in  contact  with  Deputy  Attorney  General  Nick  Katzenbach,  who 
apparently  was  speaking  on  behalf  of  Attorney  General  Robert 
Kennedy. 

So  they  were  paying  some  attention  to  this  matter.  It  was  not  just 
taking  some  nominee  that  had  been  surfaced  by  the  two  Senators. 

Mr.  Rauh.  No.  A  judgeship  is  a  negotiation  between  the  Justice 
Department  and  the  Senate,  It  is  a  good  healthy  negotiation.  Most 
times  the  Senators  win  if  they  feel  strongly  enough.  Sometimes 
Justice  gets  somebody  they  want  that  the  Senator  does  not  want  but 
the  Senator  will  give  in.  It  is  a  good  negotiation. 

Nobody  can  convince  me  that  that  was  a  civil  rights  decision  wlicn 
it  had  to  be  cleared  by  two  southern  segregationist  Senators, 

Senator  Russell  was  our  No.  1  opponent  in  the  civil  rights  fight  in 
the  1950's. 

He  is  a  very  respected  man  and  a  man  of  high  integrity,  but  the 
No.  1  opponent  in  the  Senate  on  civil  rights  was  Senator  Russell. 

The  fact  that  the  man  would  be  appointed  in  1961 — I  believe  Sena- 
tor Russell  was  still  alive — would  mean  a  negative  factor  as  far  as 
civil  rights  would  be  concerned. 

Senator  Bath.  If  the  Senator  would  yield,  as  the  Senator  from 
Rhode  Island  will  find  out,  although  he  happens  to  be  a  Republican 
Senator  and  there  now  is  a  Democratic  President,  he  will  have  a  say- 
so  on  the  confirmation  process.  If  he  happens  to  be  a  member  of  this 
committee,  he  will  have  a  significant  say  on  the  confirmation  process 
of  judges. 


If  we  are  indicting  Senator  Russell  for  some  involvement  lie  may 
have  had  in  the  appointment  of  the  judges  under  the  Kennedy  admin- 
istration, we  would  then  also  have  to  gn-e  him  credit  for  the  nomina- 
tions that  came  prior  to  that  time. 

In  his  role  in  the  Senate,  as  one  who  came  here  as  Xo.  100  wlion  I 
was  sitting  way  over  just  to  tlie  right  of  Mr.  Sasser  when  I  came  to- 
this  committe,  I  understand  tlie  influence  that  he  and  other  members 
of  this  committee  had.  He  was  not  a  member  of  this  committee. 

Excuse  me  for  interrupting.  Senator. 

Senator  Chafee.  The  final  question  I  would  like  to  ask  is:  In  his 
testimony  Judge  Bell  talked  considerably  about  the  school  desegre- 
gation cases  that  he  has  handled  in  the  'fifth  circuit  and  mentioned 
that  he  was  accused  once  of  being  the  school  superintendent  of 
Mississippi. 

Now  I  gathered  from  his  testimony  that  considerable  progress  was 
made  in  desegregation  in  those  cases;  j^et  I  have  not  heard  you  touch 
on  those. 

You  have  done  a  pretty  thorough  job. 

Coukl  you  comment  on  those  cases  ^ 

]Mr.  Rauh.  I  think  you  are  referring  to  the  panel  that  was  set  up 
after  Holmes  County  v.  Alexander.  That  was  a  case  where  the  fifth 
circuit  had  decided  to  go  for  total  integration  now.  Then  that  order 
was  stayed  after  Attorney  General  Mitchell  and  Robert  Finch,  I 
think,  intervened  against  the  total  integration  now  order. 

The  case  then  went  to  the  Supreme  Court. 

I  believe  it  is  Holmes  County  v.  Alexander'. 

The  Supreme  Court  said  it  is  now  and  nothing  can  delay  acting  now.. 

I  think  they  set  up  a  panel.  Judge  Bell  was  on  that  panel  which  was 
carrying  out  that  Supreme  Court  order  that  integration  had  to  come 
now. 

I  do  not  know  any  reported  decisions,  and  they  may  mostly  not  be 
reported  decision,  but  orders  under  that.  I  am  simply  not  capable  of 
having  gone  into  that. 

I  know  that  there  was  a  panel  created  in  the  fifth  circuit  after  the- 
Supreme  Court  decision.  It  seems  to  me  after  that  decision  it  would 
have  been  difficult  not  to  have  gone  forward. 

The  Supreme  Court  language  in  Holmss  County  v.  Alexander  is  very 
preemptory  about  getting  rid  of  the  segregation. 

Senator  Chafee.  As  I  understood  what  Judge  Bell  said,  I  think  he 
said  there  was  some  141  cases.  That  might  have  been  stemming  from 
his  acting  through  the  fifth  circuit  and  maybe  they  were  not  argued 
cases.  I  am  not  just  sure  what  he  was  talking  about. 

Nonetheless,  he  cited  those  as  representing  some  distinction. 

As  we  all  know,  even  today  there  are  some  communities  in  this  Na- 
tion that  are  still  having  trouble  with  integration. 

Apparently  he  was  able  to  go  ahead  with  integration  in  Mississippi 
in  a  manner  that  was  satisfactory.  We  see  no  objections  to  his  handling 
of  those.  That  represents  his  most  recent  activities  in  this  area. 

Mr.  Ratjh.  I  don't  know  whether  that  was  after  Cisneros  and  Austin- 
or  not,  but  it  may  be.  I  would  have  to  look. 

The  procivil  rights  judges  of  the  fifth  circuit  were  so  outraged  with 
the  August  2, 1972,  cases. 

I  am  not  sure  of  the  relative  dates. 
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Senator  Chafee.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Senator  Bath.  Mr.  Sasser? 

Mr.  Sasser.  Mr.  Kauh,  I  am  glad  to  meet  you  after  many  years.  I 
have  received  letters  from  you  or  over  your  signature  for  many,  many 
years.  I  am  delighted  finally  to  see  you  in  person. 

Mr.  Rauh.  Thank  you. 

Mr.  Sasser.  I  want  to  ask  you  just  one  or  two  questions. 

Given  Georgia  in  the  year  1958,  and  confronted  with  the  choice — 
and  I  remember  this  vividly — the  choice  of  public  schools  being  closed 
and  the  talk  of  denying  a  whole  generation  of  school  children,  black 
and  white,  any  form  of  public  education,  or  the  choice  of  keeping  the 
schools  open  with  a  plan  of  partial  segregation  on  a  temporary  basis, 
what  choice  should  Griffin  Bell  have  made  ? 

Mr.  Rauh.  I  do  not  believe  that  choice  was  ever  before  Judge  Bell 
or  that  he  made  any  choice  about  that,  sir. 

Under  Vandiver  they  had  a  law  that,  in  effect,  meant  that  you  had 
to  close  all  the  schools  in  Georgia  if  you  closed  one.  That  was  what 
caused  the  trouble  because  they  were  going  to  close  Atlanta.  They 
were  threatening  to  close  Atlanta.  The  mayor  of  Atlanta  did  not  want 
them  to  be  closed.  He  was  safe  as  long  as  the  law  was  you  had  to  close 
all  the  schools  in  Georgia. 

I  suppose  with  all  of  the  excitement  and  all  of  the  talk  no  one  ever 
seriously  considered  doing  away  with  public  education  in  any  State  in 
this  country.  I  think  it  is  a  false  alternative  that  was  never  really — 
the  alternative  was :  Are  you  going  to  go  to  integration  ? 

He  has  never  shown  that  he  took  that  alternative.  What  he  has 
shown,  and  I  am  not  clear  here  because  there  is  some  dispute  about 
what  his  position  was  on  the  Sibley  report,  but  I  am  saying  Georgia 
went  from  massive  resistance  when  it  was  clearly  out  the  window  to  a 
Sibley  report,  which  was  both  getting  the  maximum  segregation 
other  than  massive  resistance  closing  the  schools  and  doing  it  illegally 
because  they  were  going  to  do  it  through  private  school  grants. 

I  do  not  believe  that  Judge  Bell  was  ever  faced  with  the  alternative 
of  closing  the  schools.  I  do  not  credit  the  idea  that  what  he  did  was 
to  save  closing  the  schools. 

The  massive  resistance  laws  he  worked  on — and  did  not  walk  out 
the  door — were  certainly  not  to  keep  the  schools  open.  The  Sibley 
Report  was  to  keep  the  scliools  open  by  private  school  tuition  grants. 

I  personally  do  not  see  that  there  was  ever  a  choice  for  Judge  Bell 
to  make  on  keeping  schools  open. 

Senator  Sasser.  He  tells  us  the  contrary,  Mr.  Rauh.  He  says  that 
there  was  a  clear  and  present  danger  in  this  mind — and  I  am  not 
using  his  precise  words — that  the  public  school  system  in  Georgia 
would  be  shut  down.  Prominent  politicians  were  using  that  rhetoric 
in  those  days. 

It  appears  to  me  that  Judge  Bell's  actions  were  a  moderating  force 
trying  to  move  in  the  direction  of  keeping  the  public  schools  open 
and  trying  to  lower  the  level  of  rhetoric  going  on  in  Georgia  and  all 
over  the  South  at  that  time. 

Mr,  Rauh.  You  have  no  single  statement  ever  made  by  Judge  Bell 
to  anybody  in  those  days  that  the  alternative  was  keeping  the  schools, 
open  and  he  wanted  to  do  it. 


277 

It  is  all  being  reconstructed  now  at  a  later  date.  I  reconstructed  it, 
but  not  from  some  memory  of  somebody.  I  reconstructed  it  from  the 
actual  records  of  those  days. 

All  I  am  suggesting  is  that  I  simply  cannot  credit,  and  I  do  not 
know  where  you  can  find  one  piece  of  corroboration  for  the  proposi- 
tion that  Judge  Bell  was  a  moderating  influence  and  that  he  tried 
lo  keep  the  schools  open.  You  have  not  got  it. 

I  think  this  is  the  problem. 

I  would  think  if  Judge  Bell  had  been  a  moderating  influence  you 
•could  find  some  place  where  he  said  it,  some  memorandum  he  wrote 
to  somebody  saying:  We  have  got  to  keep  the  schools  open. 

How  is  it  that  now  when  there  is  so  much  evidence  to  the  contrary 
that  he  never  did  anything  like  that,  that  he  cannot  come  forward 
with  one  scrap  of  paper  that  shows  that  he  was,  in  fact,  a  moderating 
influence  ? 

Senator  Sasser.  Let  me  ask  you  this,  Mr.  Rauh:  Judge  Bell  has 
testified  before  this  committee  that  the  real  reason  for  the  Sibley 
commission  was  to  embark  on  a  public  process  of  trying  to  sell  to 
the  people  of  Georgia ;  and  to  the  political  leadership  of  Georgia  the 
fact  that  the  public  schools  must  remain  open. 

Are  we  not  to  believe  Judge  Bell  on  that  proposition  ? 

Mr.  Rauh.  I  am  not  going  to  get  the  question  of  saying  who  one 
believes  and  what  he  believes.  I  am  not  going  to  get  involved  in  that 
kind  of  a  thing. 

I  will  put  it  in  my  own  terms.  The  Sibley  commission  was  set  up 
at  the  very  moment  wlien  massive  resistance  died.  It  was  the  reborn 
again  of  massive  resistance. 

Judge  Bell  now,  apparently  having  had  his  recollection  refreshed, 
does  not  want  to  take  responsibility  for  it.  It  was  a  segregationist 
document  continuing  illegal  activities  already  declared  so  by  the 
Supreme  Court. 

I  cannot  understand  it.  You  are  trying  to  give  him  his  cake  and 
eat  it,  too.  You  are  trying  to  say  that  he  was  trying  to  keep  the 
schools  open  and  he  set  up  the  Sibley  report  for  that  purpose,  but 
he  has  nothing  to  do  with  what  happened  in  the  Sibley  report.  I 
just  cannot  see  that  as  a  possible  rewrite  of  history. 

There  must  be  somewhere,  somehow,  some  documentation. 

I  am  surprised,  with  all  of  the  people  in  this  room — all  of  the  press, 
all  of  the  Senators,  all  of  the  transition  staff — if,  in  fact,  he  was  doing 
something  that  he  cannot  find  one  scrap  of  paper  to  show  it. 

Senator  Sasser.  I  have  no  further  questions. 

Thank  you,  Mr.  Rauh. 

Mr.  Rauh.  Thank  you. 

Senator  Bath.  Are  there  further  questions? 

If  not,  Mr.  Rauh,  let  me  say  if  I  were  ever  called  before  the  bar 
-of  justice,  I  would  like  you  preparing  the  brief  in  my  defense. 

Mr.  Rauh.  It  would  be  an  easy  thing  to  do  after  your  wonderful 
job  in  some  of  these  fights  we  have  been  in  together.  That  would  be 
an  easy  and  pleasurable  thina:  to  do,  but  I  hope  I  am  never  called  upon. 

Senator  Bath.  I  share  that  hope. 

Thank  you  very  much,  sir. 

Senator  Mathias.  Do  we  understand  that  you  are  preparing  fur- 
ther memoranda? 
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Mr.  Ratth.  Tliere  were  two  tilings,  sir,  that  I  was  asked  about.  I 
think  one  of  them  Senator  Bayh  indicated  he  was  going  to  do.  That 
was  the  historv  of  the  Meredith  thine;. 

The  one  I  was  asked  for  was  any  segregationist  school  cases  after 
1972 — August  2,  1972.  That  is  where  I  ended.  I  did  agree  to  do  that, 
and  I  shall  do  that. 

Senator  Bayh.  Recalling  your  normal  objective  manner,  you  said 
pro  or  con;  right? 

Mr.  Rauh.  Yes,  sir. 

That  would  onl^^  be  fair. 

[Material  subsequently  received  from  the  witness  appears  at 
page  599.] 

Senator  Bath.  Thank  you  very  much.  Mr.  Rauh. 

Our  next  witness  will  be  Mr.  Lonnie  King,  the  former  president 
of  the  Atlanta  Chapter,  National  Association  for  the  Advancement 
of  Colored  People. 

I  have  just  been  advised  by  the  chairman  that  the  committee  will 
meet  tomorrow.  The  specific  time  of  tlie  meeting  is  still  uncertain. 

Mr.  King.  Mr.  Chairman,  I  have  asked  Mr.  Warren  Cochi-an  to 
join  me. 

He  has  to  leave.  With  your  indulgence,  I  would  like  to  ask  him  to. 
go  first. 

Senator  Bath.  Mr.  Warren  Cochran? 

Mr.  Cochran.  Is  that  satisfactory? 

Senator  Bath.  Please  proceed.  * 

TESTIMONY  OF  WARREN  COCHRAN,  ATLANTA,  GA. 

Mr.  Cochran.  My  name  is  Warren  Cochran. 

I  do  not  have  any  documents.  I  am  not  a  lawyer.  I  have  had  a 
lot  of  legal  experience. 

I  have  been  a  citizen  of  Atlanta  for  more  years  than  I  would  like 
to  tell  people,  but  it  was  during  the  time  we  are  talking  about. 

I  am  a  YMCA  worker  and  have  served  under  the  Truman  admin- 
istration as  race  relations  director  for  public  housing. 

I  am  here  to  testify  very  briefly  on  behalf  of  Judge  Bell  on  only 
what  I  know.  I  know  about  the  Vandiver  years.  I  know  Judofe  Bell's 
activities.  I  know  he  was  not  an  avowed  segregationist  during  that 
period. 

I  was  at  that  time,  in  addition  to  my  Avork  with  the  YMCA,  the 
administrative  director,  which  is  an  inde]3endent  organization,  by 
the  way.  My  organization  was  segregated  at  the  time,  as  was  every- 
thing else  in  Georgia,  including  the  public  schools. 

We  formed  what  is  known  as  the  Atlanta  Negro  Voters  League, 
which  for  15  years  helped  to  keep  peace  and  to  marshal  the  support 
of  Georgians  in  Atlanta,  particularly.  It  was  bipartisan.  Republicans 
and  Democrats.  I  happen  to  be  a  Democrat. 

We  had  less  than  10.000  voters.  We  spent  hundreds  of  dollars  try- 
ing to  get  people  registei-ed. 

We  had  the  party  unit  system,  the  country  unit  system.  We  had 
the  white  primary,  which,  as  you  know,  was  not  declared  unconsti- 
tutional until  the  late  1940's. 

I  was  one  of  the  ones  that  brought  suit  on  that. 
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"VVe  had  a  totally  segregated  State — no  point  of  contact  anywhere. 

"\\'e  had  a  school  system  that  was  totally  segregated.  We  had  every- 
thing else  segregated,  including  buses,  methods  of  transportation,  et 
cetera. 

Now,  I  said  in  the  beginning  mj-  testimony  is  limited  because  I  am 
not  going  into  all  of  the  ramifications  I  have  heard  here. 

I  will  tell  you  only  this:  It  was  1965,  1966,  and  1967  when  there 
were  the  marches,  of  which  I  was  a  part.  I  signed  over  $150,000  worth 
of  bail  bonds. 

My  record  is  pretty  clear,  my  interest  in  integration. 

I  am  not  a  southerner  by  birth,  although  my  people  are  up  in 
Charleston,  S.C. ;  but  I  happened  to  be  born  just  as  they  moved  north 
and  I  went  to  school  in  the  North. 

I  came  south  because  the  North  was  totally  segregated. 

In  my  30  years  in  the  South,  I  can  say  this :  With  all  the  difficulties 
I  had  and  all  the  segregation,  it  was  just  as  bad  in  the  North  as  it  was 
in  the  South. 

I  would  much  rather  take  a  chance  with  a  southerner  who  was 
emancipated,  if  you  want  to  use  that  word,  than  a  northerner. 

If  I  can  digress  just  minute  from  the  Vandiver  situation,  we  had 
lynchings  in  Georgia.  Because  I  was  able  to  travel  throughout  Georgia 
without  being  recognized,  particularly  as  a  racist  sometimes,  I  was 
able  to  gather  information.  We  had  a  terrible  lynching  in  Monroe,  Ga., 
in  1946.  Four  people  were  executed. 

I  went  to  that  town,  got  the  facts,  even  brought  some  people  out  of 
Monroe.  I  furnished  the  facts  and  we  had  hearings.  The  FBI  came 
into  the  question. 

I  even  have  the  young  man  today  working  for  me — he  is  not  a  boy 
anymore ;  he  was  a  boy  then.  We  had  to  move  his  family.  He  worked 
ior  me  and  is  still  working  in  the  Butler  Street  YMCA  as  our  head 
maintenance  man. 

But  the  point  was  that  those  hearings  were  held.  We  identified  every 
one  of  them.  Nothing  happened  with  the  Justice  Department. 

I  could  cite  numerous  cases  of  flagrant  violations  in  the  South  by 
so-called  rednecks. 

The  point  I  am  trying  to  make  is  in  Atlanta  we  had  to  work  with  a 
group  of  people  to  maintain  a  semblance  of  order.  Atlanta  can  be  a 
very  volatile  place. 

When  Vandiver  was  elected  on  this  platform — and  he  was  preceded 
by  Marvin  Griffin,  whose  name  has  not  come  up  here — but  there  was 
nothing  but  total  segregation  and  massive  resistance  to  everything. 

Judge  Bell's  ]:)Osition  in  this  matter  was  very  simple.  He  was  ap- 
pointed. He  worked  as  a  young  lawyer.  He  was  in  his  thirties  at  the 
time.  He  worked  at  King  &  Spalding,  one  of  the  most  illustrious  law 
offices  in  Atlanta.  He  was  so-called  chief  of  staff.  There  are  colonels  in 
Georgia.  They  serve  sometimes  without  pay. 

The  one  thing  in  Judge  Bell's  favor  which  made  me  come  here  and 
testify — and,  gentlemen,  I  am  not  paid  by  anybody.  I  work  for  no- 
body. I  am  not  paid  by  the  transition  committee.  It  is  costing  me  a 
couple  of  hundred  dollars,  which  I  don't  have  particularly. 

I  am  here  not  as  a  particular  close  friend  of  Judge  Bell  because  we 
did  not  have  that  type  of  relationship.  I  am  here  because  I  knew  at 
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the  time  of  the  Vandiver  situation  and  the  man  who  preceded  him^ 
Marvin  Griffin,  that  he  was  elected  with  very  few  black  votes.  We  did 
not  have  the  right  to  vote.  We  were  prevented  from  voting  in  many 
cases. 

Judge  Bell  set  up  a  committee,  of  which  I  was  a  member.  He  did 
not  set  up  a  committee.  He  asked  the  Voters  League. 

He  kept  us  informed  every  step  of  the  way  what  was  happening  in 
the  Vandiver  situation.  We  did  not  meet  with  Vandiver.  We  refused 
to  meet  with  Earnest  Vandiver. 

Earnest  Vandiver  was  a  great  disappointment  to  us  when  he  came 
out  on  the  stand  that  he  did  because  Earnest  Vandiver  is  a  very 
wealthy  man.  He  is  a  millionaire  many  times  over.  He  did  not  have 
to  take  the  stand  he  took,  but  he  was  a  politician. 

The  only  way  you  could  get  elected  in  Georgia  in  those  days  was  to- 
form  massive  resistance. 

We  had  to  work  with  that  situation  for  many  years.  Every  time  they 
had  a  meeting — and  I  am  talking  alwut  Jim  GilHs  and  many  other 
people  who  were  on  Governor  Vandivers  Staff,  all  getting  paid. 

The  State  was  in  massive  debt  when  Vandiver  took  it  over. 

We  were  asked  by  Judge  Bell,  and  he  said :  I  am  doing  this  volun- 
tarily because  we  want  you  to  know  what  is  happening.  I  am  trying 
to  convince  Earnest  Vandiver  to  change  his  position. 

Earnest  Vandiver  did  not  change  his  position. 

When  the  Sibley  commission,  and  much  has  been  said  about  it  here — 
now  John  Sibley  is  one  of  the  most  respected  men  in  Atlanta,  in  the 
South,  and  in  Georgia.  John  Sibley  was  asked,  when  they  first  asked 
John  Sibley  to  set  up  that  commission,  many  of  them  said  they  were 
going  to  vote  against  it  or  they  would  quit.  They  didn't.  They  went 
ahead  and  set  the  Sibley  commission  up. 

The  final  Sibley  report  was  not  Judge  Bell's  report,  to  my  best 
knowledge  and  belief. 

Judge  Walden  was  chairman  of  the  Dem.ocratic  Party.  John  Leslie 
Dobbs  was  chairman  of  the  Republican.  Black  Eepublicans  and  black 
Democrats,  we  had  no  entry  into  the  Democratic  Party  of  Georgia  at 
the  time  I  am  talking  about.  That  did  not  happen  until  way  into  the 
1960's. 

We  carried  on  as  separate. 

I  suggested  that  we  try  to  do  just  what  Julian  Bond  did  later,  inte- 
grate the  Democratic  party  at  the  national  level. 

I  have  been  a  Democrat  all  my  life,  gentlemen.  I  have  stuck  to  the 
party.  The  Democratic  Party  has  neglected  the  southern  Democrats,, 
black  Democrats,  all  these  years. 

It  was  not  until  all  the  civil  rights  movements  in  the  1960's  that  they 
began  to  change  their  attitude.  Now  we  have  a  totally  integrated 
party. 

Senator  Bayii.  The  distinguished  witness  made  that  comment  that 
referred  to  elephants  and  my  mind  flashed  back  to  my  first  days  in 
the  Indiana  General  Assembly  where  there  was  a  factual  situation 
presented  on  a  veiy  controversial  bill  on  which  there  was  great  di- 
vergence of  opinion. 

One  of  the  gentlemen  got  up  and  began  his  discussion  of  his  position 
by  saying  that  this  reminded  him  very  much  of  a  blind  man  asked 
to  describe  an  elephant,  and  it  all  depepded  on  what  part  of  the  ele- 
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phant  you  touched,  whether  it  was  the  tail,  the  trunk,  the  ears,  the 
foot,  or  the  side. 

It  has  been  amazing  to  me  to  see  the  divergence  of  opinion  from 
very  sincere  members  of  the  same  race  that  look  at  this  nomination 
from  different  perspectives. 

Mr.  Cochran.  May  I  make  one  comment  ? 

Senator  Bayh.  Please. 

Mr.  Cochran.  Clarence  Mitchell  is  a  friend  of  mine.  I  am  a  member 
of  the  NAACP. 

Senator  Bayh.  lie  is  a  friend  of  mine,  too. 

Mr.  Cochran.  I  thought  he  made  an  excellent  statement.  I  think  he 
was  wrong  in  many  parts  of  it,  as  was  attorney  Rauh.  I  thought  they 
made  a  good  statement. 

If  it  was  done  to  put  Judge  Bell  on  notice  that  he  was  going  to  be 
totally  watched,  that  is  good.  I  approve  of  thai. 

As  far  as  some  of  the  allegations  that  were  made,  they  were  not  true. 

Senator  Bayh.  I  just  want  your  opinion.  I  don't  think  you  should 
try  to  second-guess  wJiat  Clarence  Mitchell  might  say  or  Joe  Rauh, 
just  as  I  question  whether  they  are  in  a  position  to  judge  your  feel- 
ings. We  just  want  to  get  your  opinion  and  Mr.  King's  opinion  from 
your  own  personal  testimony. 

You  mentioned  that  Judge  Bell  at  an  early  age  discussed  this  Van- 
diver  question  with  a  group  of  citizens  down  there. 

Mr.  Cochran.  I  would  never  have  met  Judge  Bell  if  he  had  not 
asked  for  this  meeting. 

Senator  Bayh.  He  told  you  at  that  time  he  was  trying  to  change 
Judge  Vandiver's  mind  ? 

Mr.  Cochran.  That  is  correct. 

We  all  knew  wliat  the  situation  was — massive  resistance.  He  was 
in  a  peculiar  spot.  He  kept  us  informed  every  step  of  the  way  of  what 
was  going  on  in  the  Governor's  office.  We  knew  what  was  happening. 
We  knew  everything,  only  because  Judge  Bell  informed  us  of  many 
things  that  the  papers  didn't  carry. 

Senator  Bayh.  You  are  satisfied  that  that  was  evidence  of  sensi- 
tivity to  the  problems  that  existed  in  the  black  community  and  their 
inability  to  have 

Mr.  CocTTRAN.  That  is  the  only  way  I  could  construe  it,  sir. 

Senator  Baytt.  Yon  mentioned,  as  T  recall — if  I  am  wron<r,  you  toll 
me — that  both  Judge  Bell  and  Mr.  Sibley  said  they  were  disappointed 
with  the  Siblev  report.  Could  you  tell  us  a  bit  more  about  that,  please  ? 
Under  what  circnmstancefi 

Mr,  Cochran.  T  knew  Mr.  Sibley  personally.  The  other  members  of 
the  committee  didn't  know  him  too  well  at  the  time. 

T  happened  to  see  him  once  just  informallv- 

We  knew  it  was  goinor  to  be  very  difficult.  The  best  we  thouQ-ht 
could  come  out  of  the  Si'oley  committee  was  that  a  man  of  John 
Siblev's  stature  would  move  into  everv  coimty.  There  are  1.59  counties 
in  Georona.  John  Sibley  then  was  in  his  70's  almost.  For  a  man  of  his 
statnre  to  ero  in  every  county  of  Georgia  and  have  open  meetings — 
T  attended  two  of  them. 

Thf^re  was  violent  resistance  at  first,  but  because  he  was  Mr.  Sibley, 
they  be£^an  to  listpn.  That  broke  the  back  of  some  of  the  terrible  re- 
sistance in  Geortjia. 
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In  spite  of  the  l)ad  report,  and  I  have  read  the  Sibley  re])ort.  but 
tluit  was  the  best  that  could  be  gotten  out  of  it  at  that  time.  You  don't 
look  at  the  report  alone ;  you  look  at  what  was  done. 

For  the  first  time,  ^oing  into  rural  counties  of  Georgia  and  talking 
about  the  law-of-the-land  that  has  to  happen  as  soon  as  possible,  and 
how  we  do  it. 

Senator  Bayii.  We  heard  a  finite  assessment  of  some  of  the  provi- 
visions,  the  legal  impact  of  the  provisions  of  the  Sibley  report.  Are 
A'ou  telling  this  committee  that  in  comnnmities  of  Georgia  the  Sibley 
report  was  conceived  as  ])eing  a  strong  movement  against  segregation? 

Mr.  CocTTPvAX.  Absolutely.  Absolutely. 

Senator  Bayii.  Are  you  sure  your  memory  is  correct  on  that  ? 

'Mv.  Coc'TiKAx.  My  memory  is  correct  on  this  because  I  read  some 
of  the  local  papers  at  the  time.  There  was  massive  resistance  to 
everything. 

In  fact.  I  have  heard  in  some  places  tliat  even  he  was  almost  threat- 
ened. l)ut  they  gradually  accepted  the  idea  because  it  was  John  Sibley. 
Jo^Mi  Siblev  was  a  mnn  who  was  respected  throughout  Georgia. 

There  are  two  or  three  great  men  in  Georgin.  There  are  many  of 
them,  but  there  are  two  or  three.  One  is  John  Sibley;  another  is  Bob 
Woodruff  of  the  Coca-Cola  Co. 

John  Sibley  was  a  man  that  really  began  to  open  up  the  idea  of 
the  law-of-the-lnnd  that  had  to  come,  even  though  the  committee's 
report  didn't  reflect  all  of  that. 

\ttornev  I?auh  was  correct  in  much  of  what  he  said  if  you  look  at 
it  iust  factually. 

Senntor  Baytf.  Let's  look  at  that  and  even^thing  else  that  you  know 
about  Jurlffe  Bell  as  it  applies  todav.  with  the  mission  that  is  before  us. 

You  haA^e  made  a  significant  conti-ibution.  I  think,  in  ti'ying  to 
relate  the  activities  that  happened  at  that  time  with  the  environment 
and  your  I'ecollection  o^'  the  facts  as  they  existed  at  that  time,  not 
with  the  20/20  vision  of  hindsight. 

I  irather  that  you  feel  that  Judge  Bell  at  that  time  conformed 
to  a  standard  of  sensitivity  that  was  acceptable  to  you  and  your  neigh- 
bors in  the  black  community. 

Now  we  are  in  the  l^TO's.  1077.  and  Judge  Bell  is  being  recom- 
mended ^or  a  much  different  post  as  the  Attorney  Geneval  of  the 
I~^nited  States,  the  No.  1  advocate,  the  protector  really  of  these  very 
rights  for  tlie  citizens  not  just  in  Georoia  who  are  sensitive  to  a  dif- 
ferent kind  of  slow  progress,  but  the  rights  of  all  the  citizens  of  this 
country,  where  the  experience  hns  been  diflPercTit. 

The  question  that  each  of  us  has  to  ask,  I  think,  in  light  of  every- 
thing that  we  know  and  that  has  been  disclosed:  Will  Judge  Bell  as 
Attornev  General  of  the  United  States  meet  a  standard  that  an  At- 
torney General  of  the  United  States  should  meet  today  ? 

Are  you  comfortable  with  that ? 

Mr.  CocTiRAX.  INfv  answer  is  unequivocally  ves,  on  the  basis  that  he 
knows  blacks  and  the  difficulties  that  blacks  have  suffered  more  than 
anybody  else.  He  is  more  intimately  acquainted  with  it. 

I  would  trust  him  as  I  will  trust  anv  soutlioj-n  er  now  almost  before 
I  will  most  northerners,  from  what  I  know  over  a  long  span  of  years 
in  the  area  of  civil  rights. 
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We  t^et  a  lot  of  rhetoric  about  civil  rights,  but  we  get  very  little 
performance. 

I  go  back  35  or  40  years  of  trying — of  recording  case  after  case,  as 
1  said  to  you  in  the  beginning,  to  the  various  Attorneys  General. 

Tliere  were  terrible  cases  of  lynchings  and  other  things  that  were  not 
touched.  They  were  furnished  with  every  bit  of  information. 

On  that  record.  Senator,  do  you  expect  me  to  say  that  I  would  not 
trust  a  man  that  I  know  ? 

Senator  Bayh.  I  expect  you  to  say  what  is  in  your  heart,  and  you  are 
doing  a  pretty  good  job  of  that. 

^Ir.  Cochran.  The  answer  is  unequivocally  yes,  I  will  trust  him  and 
hold  him  strictly  accountable,  as  I  would  anybody  else. 

I  just  know  that  he  will  perform. 

Senator  Bayh.  Senator  Matliias  ? 

Senator  JVIathias.  You  made  a  very  powerful  statement  here.  The 
committee  appreciates  it. 

As  I  understand  what  you  are  telling  us  about  the  Sibley  report, 
although  judged  by  the  standards  of  1977,  it  may  look  like  a  regressive 
document,  as  Mr.  Rauh  described  it;  but  as  of  that  time  it  brought 
about  some  dialoio;  on  the  subject  of  school  desegregation;  is  tliat 
right  ? 

jNIr.  Cochran.  That  is  correct. 

Senator  Mathias.  In  other  Avords,  here  was  a  subject  which  was  not 
considered  to  be  a  subject  for  polite  conversation  in  Georgia  at  that 
time? 

>Mr.  Cochran.  That  is  correct. 

But  Vv'o  are  not  talking  about  1965,  1964,  and  1966.  We  are  not  talk- 
ing about  the  Kennedy- Johnson  Civil  Eights  Act.  We  didn't  have  those 
in  tliose  days. 

These  are  the  problems  that  we  had  at  that  time. 

I  told  you  my  testimony  would  be  short.  I  have  said  it  just  the  way 
it  is. 

I  am  in  the  pay  of  nobody.  I  voted  for  Jimmy  Carter,  of  course.  I 
know  Jimmy  Carter.  He  did  not  ask  me  to  come  here.  Judge  Bell  did 
not  ask  me  to  come  here. 

I  hajjpened  to  m«ke  a  statement  when  some  of  the  things  came  up 
in  the  paper.  I  said  what  I  knew  about  my  connection  with  Judge  Bell 
during  the  Vandiver  years. 

Th.ose  are  true.  I  have  no  axe  to  grind.  I  ask  for  nothing.  I  do  not 
want  a  job. 

If  I  told  you  my  age,  you  would  say  I  was  beyond  the  age  of  em- 
ployment anyway.  I  am  in  semiretirement,  but  I  am  very  active  in 
Atlanta. 

All  you  have  to  do  is  run  a  record  on  me  in  Atlanta.  I  daresay  I  could 
be  elected  to  the  Fifth  Congressional  District  in  Atlanta  if  I  ran.  That 
is  how  much  support  I  have  in  Atlanta. 

1  think  most  of  the  people,  both  white  and  black,  would  tell  you  that 
1  could  probably  win  the  race  in  spite  of  the  fact  that  my  good  friend 
Billy  McKenny  is  running  for  it,  Mr.  Abernathy,  John  Lewis,  and 
others. 

I  have  been  asked  to  run  for  the  county  commission  and  the  city 
council.  I  was  appointed  to  the  city  council.  I  did  not  serve  in  the  last 
administration. 

82-58C — 77 — —19 
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Nobody  buys  me.  I  don't  lie  to  anybody,  not  because  I  am  better  or 
because  I  never  tell  a  lie ;  but  I  will  never  tell  you  a  lie,  to  quote  my 
good  friend. 

The  fact  is  I  do  not  have  to — I  want  nothing.  I  have  told  you  like  it 
is  regarding  the  Vandiver  years  and  the  Sibley  commission. 

"When  the  Sibley  Commission  came  to  be  published,  Judge  Bell 
came  to  us — he  was  attorney  Bell  at  that  time — and  told  us  that  he 
was  completely  disappointed.  I  said,  shall  we  go  to  Mr.  Silbley?  He 
said  no.  He  said,  Mr.  Sibley  is  disappointed. 

Don't  ever  underestimate  the  value  of  the  Sibley  commission  in 
spite  of  what  attorney  Rauh  and  others  have  said.  If  it  had  not  been 
for  the  Sibley  commission,  which  was  the  first  step  toward  educating 
people,  white  and  black,  particularly  white — when  a  man  like  John 
Sibley,  and  John  Sibley  almost  owned  the  trust  company  of  Georgia. 
He  doesn't  quite  own  it,  but  he  is  in  charge  of  it.  He  was  president 
and  then  chairman  of  the  board. 

He  is  now  83  years  old.  John  Sibley  is  a  very  honorable  man.  There 
are  a  lot  of  honorable  people  in  Georgia.  They  are  not  all  segrega- 
tionists. They  might  have  been  in  the  'beginning,  but  we  have  educated 
many  of  them. 

In  the  early  days  we  couldn't  even  sit  down  to  eat.  They  were  afraid. 
They  would  have  to  call  you  quietly  and  I  would  have  to  set  up  a 
special  meeting. 

We  did  all  of  those  things  and  I  don't  apologize  for  them.  I  don't 
apologize  for  a  thing  because  you  had  to  survive,  as  Clarence  Mitchell 
said,  but  not  because  we  were  chained  in  the  mind.  We  did  it  because 
we  were  trying  to  protect  a  situation  and  to  make  an  orderly  process. 

When  the  Supreme  Court  decision  in  1954  was  issued  in  the  Warren 
Court,  it  took  years.  They  said  "with  all  deliberate  speed,"  but  you 
don't  overturn  something,  and  I  am  not  saying  this  as  a  segregationist. 
It  takes  time.  You  don't  want  violence. 

Look  at  the  record  of  Georgia.  There  is  no  violence  in  Georgia — 
there  was  in  many  other  places — not  even  when  Martin  Luther  King 
set  up  his  headquarters  there. 

Martin  Luther  King,  incidentally,  grew  up  in  the  Butler  Street 
YMCA.  He  was  a  personal  friend  of  mine,  as  was  Andy  Young  when 
he  came  to  Atlanta  and  as  was  Senator  Johnson. 

They  all  worked  for  me.  This  young  man  worked  for  me. 

I  could  go  on  and  on  and  on. 

We  were  free  as  we  could  be.  We  worked  quietly.  We  worked  vig- 
orously. We  never  compromised  basic  principles,  but  tliat  does  not 
mean  to  say  we  went  in  the  streets  all  the  time  and  wanted  to  get  ar- 
rested. That  didn't  serve  any  purpose. 

WThen  we  desegregated  the  restaurants,  we  had  many  meetings. 
It  took  weeks. 

The  kids  were  in  the  street.  I  signed  over  $150,000  worth  of  bail 
bonds.  They  conducted  themselves  decently  and  we  got  them  out.  The 
sheriff  and  everybody  worked  with  us  in  those  things. 

Coming  back  to  Judge  Bell,  I  have  said,  and  that  is  my  only  testi- 
mony, that  Judge  Bell  was  the  only  one  who  came  and  asked  us  to 
meet  with  him. 

They  named  three  or  four  things :  the  condition  of  the  finances  of 
the  State  of  Georgia,  the  terrible  thought  about  what  could  happen 
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with  the  closing  of  the  schools,  and  he  asked  us  if  we  would  be  what 
you  would  call  a  moderating  influence. 

He  said  over  and  over:  This  is  the  law  of  the  land.  It  is  going  to 
be  enacted.  It  is  going  to  happen.  I  want  to  buy  a  little  time.  I  don't 
even  dare  tell  Vandiver  some  of  the  things  that  I  am'  telling  you. 

That  was  his  performance  there.  On  that  basis  and  what  I  have 
seen  since,  I  would  trust  him  with  the  Attorney  General's  office. 

Gentlemen,  that  is  my  statement.  It  is  not  written.  If  you  haven't 
taken  it  down,  I  will  go  back  and  write  it.  [Laughter.] 

Thank  you. 

Senator  Bath.  I  thank  you,  Mr.  Cochran. 

I  do  not  think  if  you  had  written  it  down  it  could  have  been  any 
better.  It  was  very  sincere. 

You  said  earlier  that  you  came  at  your  own  expense  ? 

Mr.  Cochran.  Nobody  asked  me  to  come,  particularly.  When  I  made 
a  statement,  they  called  me  from  the  Journal  and  the  Constitution, 
and  ABC  tried  to  get  me  and  I  refused  to  go  on  television  then. 

I  had  an  appointment.  In  fact,  I  tried  to  meet  them  last  Saturday, 
but  I  decided  against  it  because  I  decided  then  I  was  coming  to  this 
committee. 

Then  I  got  in  touch  with  Judge  Bell's  administrative  assistant  and 
told  him  I  was  coming  and  asked  him  to  put  me  on ;  but  I  paid  my 
expense. 

I  came  up  yesterday  with  no  bag.  I  had  to  go  out  yesterday  and  buy 
$20  worth  of  stuff  in  order  to  stay  overnight. 

Senator  Bayh.  Mr.  Cochran,  I  don't  want  you  to  destroy  your  own 
credibility,  so  I  won't  ask  you  what  you  can  buy  for  $20  these  days. 
[Laughter.] 

Certainly  not  that  shirt  and  tie  you  have  on  there. 

All  right.  You  paid  your  own  expense. 

Is  there  anything  that  the  Attorney  General,  the  Justice  Depart- 
ment, or  for  that  matter  the  President  of  the  United  States  can  do 
to  help  you  at  the  YMCA,  personally  ? 

JMr,  Cochrax.  There  is  a  whole  lot  you  can  do. 

Senator  Bayh.  I  am  not  talking  about  general  national  policy,  but 
there  have  been  a  number  of  inferences  as  to  why  there  might  be  dif- 
ferences of  opinion  among  citizens  of  the  black  race. 

One  logical  inference  might  be,  and  has  been,  if  someone  comes  up 
here  and  says  nice  things  about  Judge  Bell  and  he  gets  to  be  Attorney 
General  of  the  United  States,  there  might  be  reciprocity. 

Is  there  anything  that  you  can  conceive  of  that  the  Attorney  Gen- 
eral of  the  United  States  might  be  able  to  do  to  repay  you  ? 

]Mr.  Cochran.  I  have  never  asked  a  favor  of  anvbody  for  mvself. 

I  have  gone  to  the  Attorney  General  of  the  United  States  many 
times  for  other  people.  I  work  with  the  prisoners'  rehabilitation  pro- 
gram, I  work  with  all  the  jails, 

T  have  tried  to  help  to  reform  the  jail  system  of  Georgia. 

I  have  gone  to  many  judges.  I  have  never  gone  to  Jud<Te  Bell.  I 
have  never  had  to. 

I  am  chairman  of  a  committee  now  of  the  Fulton  County  jail  to 
improve  the  conditions  there. 

No.  There  is  not  a  thing  anybody  can  do  for  me.  T  hpvo  i-iove^-  ac- 
cepted a  favor. 
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Senator  Bayii.  Foi-gi\e  me  for  askin<^  the  question,  but  others  have 
been  wonderinji'. 

The  statement  was  made,  and  apparently  you  heard  it,  about  the 
elephants 

Mr.  Cochran.  I  heai'd  it. 

Senator  Matiitas.  You  are  saying  to  us  that  as  the  result  of  the 
existence  of  this  Commission,  it  was  turned  into  a  subject 

Mr.  CociiRAx.  The  first  time  it  Avas  accepted  because  even  the 
papers  there 

Senaor  Math r as.  It  was  not  accepted  because  by  its  own  terms  it 
was — but  at  least  it  was  discussed. 

ISIr.  CociiEAx.  It  was  put  into  the  open  as  the  law-of-the-land  that 
had  to  happen. 

Senator  Mathias.  I  think  that  is  an  important  point. 

]\[r.  CocHKAN.  Very  important.  That  was  the  way  it  was. 

Senator  Mathias.  I  wanted  to  be  sure  that  was  my  interpretation 
of  what  you  were  telling  us. 

You  said  that  when  Judge  Bell  called  you  up,  lie  wanted  to  come  see 
the  connnittee.  Is  this  the  committee 

INIr.  Cochran.  I  was  executive  secretary  for  what  was  then  the 
Atlanta  Neero  Voters  League. 

Senator  Mathias.  That  was  bipartisan? 

]Mr.  Cochran.  Bipartisan. 

AVe  handled  mostly  Atlanta  area  or  Atlanta  City  affairs.  We  had  a 
coalition  with  the  eighth  Avard.  We  usually  worked  together  to  get 
the  best  we  could  of  people  who  would  be  responsible.  We  did  not 
have  enough  votes  to  vote  any  black  in  at  the  time.  It  was  citywide. 

Senator  Mathias.  This  was  your  first  acquaintance  with  Jud^e 
Bell? 

INIr.  Cochran.  That  was  my  first  acquaintance. 

He  asked  for  the  meeting.  He  asked  us  to  keep  it  very  secret  and 
quiet  because  he  would  be  censored  if  even  Governor  Vandiver  knew 
about  it  at  the  time. 

Senator  Mathias.  Can  you  fix  in  your  mind  the  time  ? 

INIr.  Cochran.  It  was  1959,  1958 — the  first  meeting.  We  had  several. 

When  Governor  Vandiver  had  been  elected,  at  least  in  the  primaries, 
he  was  elected  in  the  primaries  in  September  of  1958  and  he  took  office 
in  1959,  we  had  a  series  of  meetings.  He  would  meet  with  the  Gover- 
nors staff  and  then  come  back  and  tell  us  some  of  the  things  that 
happened.  We  would  say  that  we  couldn't  go  along  and  so  forth. 

He  was  saying  if  we  could  have  some  time :  I  think  I  can  chang-e  the 
Governor's  mind  on  something.  I  can  change  some  of  the  assistants 
on  some  things,  if  we  just  have  time  to  work  it  out. 

In  the  meantime  we  had  to  organize.  We  did  not  have  money.  We 
were  going  into  court  on  the  decision. 

There  is  one  other  thing  that  I  did  not  bring  out.  We  had  a  lot  of 
resistance  from  black  teachers  and  others  at  the  time. 

I  mean  when  you  have  a  totally  segregated  system,  then  you  have  a 
big  group.  We  didn't  have  a  whole  lot  of  resistance,  but  we  had  some. 

We  had  to  go  to  the  black  public  and  talk  to  them  about  some  of 
these  things.  There  was  fear  in  the  minds  of  many  of  them — losing 
jobs  and  everything. 
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TVe  liad  problems  to  work  out.  It  took  2  or  3  years  to  work  those 
problems  out. 

Even  if  somebody  wants  to  call  me  an  appeaser.  I  will  tell  them  that 
imder  the  circumstances  and  what  we  had  to  go  through,  that  was  the 
only  way  it  could  be  done  at  that  time. 

I  am  a  moderate.  I  suppose.  I  am  an  integrationist  of  the  first  order. 
I  wasn't  brought  up  on  segregation.  I  have  never  accepted  segregation. 

I  have  nevt^r  ridden  in  a  bus.  My  wife  hasn't  ridden  in  a  bus,  in  the 
back  of  a  bus.  We  have  never  accepted  segregation  anywhere.  We  did 
it  in  our  OAvn  way. 

Tn  Georgia,  from  the  time  I  went  there  in  1940  until  the  civil  rights 
movement,  reall}^,  with  ISIartin  Luther  King — the  marches  and  so 
forth — we  had  to  go  step-by-step. 

If  you  want  to  call  it  survival,  yes;  but  you  had  a  million  people 
to  survive, too. 

When  you  go  into  rural  Georgia,  as  I  have  pointed  out.  and  see 
what  has  happened  with  no  redress — you  think  three  or  four  times  be- 
fore you  jump  up. 

Senator  Mathias.  I  am  familiar.  I  remember  from  my  own  expe- 
rience in  Maryland  that  the  dislocation  of  black  faculty  was,  in 
fact 

Mr.  Cochran.  It  is  a  very  important  point. 

Senator  Mathias.  It  was  a  separate  problem,  but  it  was.  nonetlieless, 
a  very  real,  human  problem.  It  was  a  problem  that  Avas  serious  for 
those  who  were  involved  in  it. 

I  do  want  to  recur,  if  I  can,  to  fix  the  date  of  this  first  call.  You 
recall  it  was  back  during  1958  ? 

Mr.  CociiiLvx.  It  was  just  after  Vandiver  liad  been  nominated, 
which  w^is  tantamount  to  election,  in  tlie  primary.  He  succeeded 
]Marvin  Griffin,  a  total  segregationist.  He  had  run  on  a  platform  of 
total  segregation.  There  were  not  enough  Xegro  votes  to  oppose  him. 
In  fact,  there  was  very  few  Xegro  votes  throughout  the  State. 

It  was  1959,  1958.  It  was  before  he  took  office.  He  took  office  in 
January  of  1959,  so  it  was  November  and  December  when  we  had 
our  first  meetings,  but  they  continued  at  different  intervals. 

It  was  Judge  Bell  who  sat  those  meetings  up  Avith  Judge  Walden, 
who  is  now  deceased ;  C.  I.  Yates,  whose  funeral  I  attended  last  week  ; 
John  Calhoun;  Tim  Alexander,  local  businessmen  and  professional 
men  who  were  on  the  executive  committee  of  the  Voters  League  in 
Atlanta. 

Senator  Mathias.  During  this  period  Governor  Vandiver  was  mak- 
ing appeals  to  the  black  community,  wasn't  he?  Wasn't  he  advocating 
to  the  black  community  that  it  was  within  its  own  interest  to  maintain 
segregation? 

Mr.  CocHRAX,  He  was  making  statements,  yes. 

Xobody  took  him  seriously.  Nobody  was  going  to  go  along  with  that. 
There  wasn't  any  desire  to  accept  wliat  he  was  talking  about,  but  he 
did  say  a  lot  about  it  and  did  call  some  people  together.  I  did  not 
attend  any  of  his  meetings,  however. 

Senator  Mathias.  But  you  interpreted  what  Judge  Bell  told  you 
as  being  that  he  was  going  to  try  to  change  the  Governor's  attitude  ? 

Mr.  Cochr.\x.  He  was  trying  to  change  it.  It  would  take  time.  Even 
then,  he  wanted  us  not  to  stage  a  massive  resistance,  which  we  couldn't 
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have  done  anyway.  We  weren't  prepared  to  do  it.  It  takes  money  and 
everything. 

We  were  preparing  to  raise  money  and  so  forth  to  test  many  of  these 
things,  but  many  of  us  laughed  at  some  of  the  tilings  because  obviously 
they  couldn't  be  put  into  effect. 

Senator  IVIathias.  You  said  that  you  had  known  Dr.  ]\Iartin  Luther 
King  ? 

Mr.  Cochran.  He  grew  up  in  the  YMCA. 

Senator  Mathias.  When  he  moved  back  to  Atlanta  in  1959,  Gover- 
nor Vandiver  said  that  he  would  not  be  welcome  and  that  he  would  be 
kept  under  surveillance. 

Mr.  Cochran.  That  is  correct. 

Senator  Mathias.  You  remember  that  ? 

Mr.  Cochran.  I  remember  it,  yes. 

Senator  Mathias.  Did  you  ever  discuss  that  particular  episode  with 
JudffeBell? 

Mr.  Cochran.  No.  I  never  discussed  it  with  him. 

We  served  as  headquarters  at  the  time.  Andy  Young  was  the  liaison 
person,  Reverend  Abernathy,  and  Reverend  King's  oflSice  was  right 
around  the  corner  from  where  my  office  w^as  and  I  set  up  a  whole  floor, 
which  I  donated,  in  the  YMCA  for  many  of  his  people  from  all  over 
the  country  to  join  him  there.  So  I  had  close  contact  with  him. 

Coretta  King,  his  wife,  sang  for  us  on  many  occasions.  We  were 
very  close. 

In  fact,  his  father  came  and  was  on  our  committee,  M.  L.  King,  Sr. 
He  is  a  very  close  friend  of  mine.  He  was  on  the  committee.  He  did 
not  attend  many  of  these  meetings,  however,  at  the  time,  but  he  was 
well  informed. 

He  was  a  member  of  the  executive  committee  of  the  Negro  Voters 
League. 

We  were  very  close  to  the  Kings  all  the  way  through  because  we  are 
just  around  the  corner  from  where  the  whole  King  setup  is,  the 
Abernathy  church. 

Senator  Mathias.  A  year  later  during  the  Presidential  campaign  of 
1960,  Senator  Kennedy,  later  President  Kennedy,  made  a  phone  call 
to  Mrs.  King.  Governor  Vandiver  felt  compelled  to  comment  on  that. 

He  deplored  the  fact  that  Senator  Kennedy  had  called  the  home, 
and  I  am  quoting  now,  "the  home  of  the  foremost  racist  agitator  in 
the  country." 

Did  you  have  occasion  to  discuss  this  ? 

Mr.  Cochran.  Not  with  Judge  Bell,  no.  I  discussed  it  with  a  lot  of 
other  people. 

Senator  Mathias.  Your  conversations  with  Judge  Bell  dealt  largely 
with  the  school  situation  then  ? 

Mr.  Cochran.  That's  right. 

I  said  in  the  beginning  that  is  my  only  area  of  competence,  my  rela- 
tionship to  that.  It  is  very  limited  except  for  that  one  point  w^iich  I 
wanted  to  make  that  I  did  it  at  my  own  expense  and  everything  else. 

Senator  Mathias.  Thank  you,  Mr.  Cochran. 

It  has  been  very  interesting.  I  think  you  can  feel  that  the  time  and 
money  you  invested  in  this  trip  have  been  a  contribution  to  govern- 
ment in  this  country. 
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Thank  you. 

Sneator  Bath.  Senator  Eiegle  ? 

Senator  Riegle.  I  appreciate  your  coming  as  well  and  have  listened 
with  gi^eat  interest  to  what  you  have  had  to  say. 

How  many  meetings  would  you  say  there  were  that  Judge  Bell  took 
part  in  with  you  and  others  during  this  period  of  time  ? 

Mr.  Cochran.  They  extended  over  a  long  period  of  time.  They 
started  in  1958  as  soon  as  Vandiver  was  nominated  in  September,  or 
November  I  guess  it  was,  1958.  Then  they  went  on  at  various  intervals. 
I  could  not  tell  you  how  many. 

They  were  private  meetings. 

Senator  Riegle.  Would  there  be  as  many  as  a  dozen  ? 

Mr.  CocHRAX.  There  were  more  than  that  over  the  period  of  time. 
I  would  say  it  went  on  in  to  1961  and  1962  after  Vandiver  took  office. 

On  one  or  two  occasions  the  Governor's  staff  threatened  to  resign 
if  they  even  approved  the  Sibley  commission,  but  the  Governor  finally 
went  ahead  and  approved  John  Sibley.  None  of  them  resigned. 

Senator  Riegle.  Was  Judge  Bell  the  only  member  of  the  Governor's 
staff  that  was  sort  of  the  go-between  here  ? 

Mr.  Cochrax.  He  was  the  only  one.  That  is  correct.  That  is  why  I 
have  high  regard  for  him. 

Senator  Riegle.  Do  I  understand  what  you  said  earlier?  It  is  your 
belief,  I  gather,  that  the  Governor  knew  that  he  was  meeting  with  you, 
that  he  was  not  doing  this 

Mr.  CocHRAx.  I  cannot  tell  you  that.  I  have  asked  him  that.  The 
answer  generally  is  no,  although  I  have  some  feeling  that  even  then 
the  Governor,  Earnest  Vandiver,  laiew  that  this  thing  was  going  to 
fall.  He  wanted  some  period  of  time. 

His  statements  were  so  abhorrent  that  no  black,  no  decent  black, 
would  even  meet  with  him. 

Senator  Riegle.  So  it  is  your  belief  that  Judge  Bell  in  a  sense  did 
this  in  secret  and  did  not  tell  the  Governor  that  he  was  meeting  with 
you? 

INIr.  CocHRAx.  I  don't  think  he  did. 

Senator  Riegle.  You  don't  think  that  he  did  ? 

Mr.  CocHRAX.  I  don't  tliink  so. 

Senator  Riegle.  We  will  have  the  chance  to  ask  him,  and  then  we 
will  know. 

It  is  interesting  to  me  that  it  is  your  belief  that  he  was  really  acting 
on  his  own  initiative. 

Mr.  CocHRAx.  I  thought  he  was  and  I  still  think  he  was. 

Senator  Riegle.  I  am  a  bit  surprised  in  response  to  Senator  Mathias' 
questions  of  some  of  the  things  that  were  happening  at  the  same  time 
that  were  so  clearly  civil  rights  oriented  with  IMartin  Luther  King 
and  the  other  items  that  were  mentioned  there  that  those  would  not 
liave  come  up  in  conversation. 

I  gather  that  the  temper  of  the  moment  was  that  things  were  hot, 
"but  3^ou  say  that  none  of  these  other  matters  were  discussed? 

jNIr.  CocHRAx.  Not  to  my  best  knowledge. 

Senator  Riegle.  Just  the  school  matters  ? 

Mr.  CocHRAx.  Yes.  That's  right. 

It  was  several  years  later,  you  will  remember,  when  Martin  Luther 
King  came  to  Atlanta.  Was  it  1964, 1965. 
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Senator  Riegle.  I  had  understood  ]Mr.  Mathias  to  date  that  in  1959, 
but  I  could  be  mistaken. 

Mr.  Cochran.  He  came  there,  but  he  did  not  set  up  headquarters 
until  the  1960's.  It  was  in  the  1960's. 

Senator  Riegle.  Tliese  meetiuirs  when  the}^  would  take  place,  how 
many  folks  would  tend  to  be  there  offhand  ? 

Mr.  CocHRAX.  INIembers  of  the  executive  connnittee,  C.  I.  Yates  was 
usually  there,  Tim  Alexander  was  to  some  of  them,  John  Calhoun  and 
Judge  Walden.  too. 

I  am  not  clear.  I  looked  for  these  records,  but  they  were  kept  in 
Judge  Walden's  office.  "When  he  died  in  1965,  most  of  his  records  were 
destroyed,  so  I  can't  reall}'  tell  you. 

Jolni  Wesley  Dobbs,  who  was  ]Mary  Jackson's  grandfather,  was  a 
member  of  the  committee. 

The  executive  committee  of  the  Negro  Voters  League  was  formed  in 
1948  after  we  had  tied  up  several  times  and  lost  elections  with  the  few 
votes  that  we  had  because  we  toolc  opposite  sides.  So  we  formed  in  the 
Butler  Street  YMCA  Avhat  is  known  as  the  Negro  Voters  League, 
w^hich  for  12  to  15  years  operated  to  solidify  the  Negro  vote  in  Atlanta. 

For  instance,  when  it  came  to  State  n^.atters  and  the  Governor  and 
othei-s,  Ave  separated  because  we  obviously  had  different  parties. 

Senator  Riegle.  I  won't  go  on  at  great  leng-th  here,  but  I  want  to 
understand  a  little  better  the  content  of  the  meetings  that  you  had. 

I  would  take  it  that  a  meeting  would  be  arranged  and  INIr.  Bell 
would  come.  He  would  brief  you  on  what  the  lay  of  the  land  was  in 
the  Governor's  oflice  ? 

Mr.  CocHR.\N.  Some  of  the  meetings  were  held  in  his  office. 

Senator  Riegee.  What  did  he  ask  you  to  do  ^  Was  there  an  appeal 
to  the  group,  that  tlie  group  do  certain  things  or  not  do  certain  things  ^ 
Was  he  simply  reporting  on  what  was  happening  or  was  there  an  effort 
to  try  to  secure  some  kind  of  response  from  the  group? 

Mr.  CociTRAx.  There  was  an  effort,  of  course,  to  get  us,  which  we 
agreed  in  the  beginning,  to  go  slow,  to  buy  time  until  we  could  work 
this  thing  out. 

The  Sibley  conunission  didn't  come  out  the  first  few  meetings.  That 
didn't  happen  until  after  I960. 

The  idea  was  Ave  Avent  OA^er  the  budget  of  the  State.  One  thing  that 
is  clear  in  my  mind,  the  State  Avas  in  serious  financial  difficulty. 

We  Avere  asked  by  Judge  Bell,  he  said :  First,  I  am  going  to  keej) 
you  informed  of  Avhat  is  happening  and  I  Avant  you  to  Avork  Avith  us 
to  see  if  Ave  can  hold  off'  for  a  short  period  of  time  any  massive  action 
in  the  Avay  of  suits  and  so  forth  until  Ave  can  bide  time  to  see  if  aa'c  can 
work  something  out. 

Out  of  that  then  came  the  Sibley  commission.  Avhich  we  knew  Avas 
being  set  up,  a  commission  to  try  to  educate  the  people.  Later,  of 
course,  everybody  kncAv  we  Avere  going  into  suits  on  the  matter. 

The  other  thing  that  I  did  mention  Avas  that  the  threat  of  closing 
schools  Avas  one  of  the  AA'orst  things  Ave  had  to  face.  Closing  eA'ery 
public  school — that  Avas  made  ovei-  and  over  again. 

We  said  under  no  circumstances  do  Ave  Avant  the  schools  of  Atlanta 
and  Georgia  closed. 

Senator  Riegee.  T  gather,  though,  there  probably  were  tAvo  schools 
of  thought  on  that.  You  indicated  there  Avere  a  group  of  blacks  at  the 
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time  who  liad  a  vested  interest  in  maintaining  the  black  schools  simply 
because  their  own  circumstances  were  directly  involved.  I  assume  that 
there  were  also  other  black  people  in  the  community  whose  impulse  in 
terms  of  integrating  the  schools  may  have  been  their  primary  motiva- 
tion ?  Or  was  there  not  such 

Mr.  Cochran.  No,  sir. 

Senator  Riegle.  There  was  not  ? 

Mr.  Cochran.  There  was  not. 

Senator  Riegle.  There  was  only  one  group  ? 

Mr.  Cochran.  This  group  that  I  am  talking  about  represented  the 
community  at  that  time  and  everybody  knew  they  were  honest  and 
deliberate  and  they  were  waiting  to  see  what  we  would  recommend. 

If  that  sounds  impossible  to  you 

Senator  Riegle.  No,  no. 

Mr.  Cochran.  That  was  the  condition  at  that  time. 

We  were  respected  and  I  think  even  to  this  day  if  you  took  a  poll 
you  would  see  we  were  respected. 

Senator  Riegle.  Basicall}',  then,  it  was  the  judgment  of  the  black 
group  that  you  were  part  of  to  basically  accept  the  conditions  of 
segregation  at  least  for  a  time  on  the  notion  that  if  you  were  to  buy 
some  time,  maybe  there  would  be  some  avenue  in  the  future  to  work 
this  thing  out? 

Mr.  Cochran.  We  never  accepted  segregation,  either  personally  or 
as  a  group.  We  tolerated  it  and  bought  time  until  we  could  work  the 
thing  out  without  violence  and  without  street  fights  and  without 
deaths. 

Senator  Riegle.  That  is  what  I  want  to  pin  down. 

Let  me  use  your  word,  tolerate. 

There  was  a  clear  decision  by  the  group  to  be  willing  to  accept  the 
existing  situation,  at  least  for  a  period  of  time,  in  part  because  of  the 
representations  that  were  made  to  you  by  Mr.  Bell  that  he  was  going 
to  work  on  the  inside  to  try  to  move  things  along? 

Mr.  Cochran.  There  is  another  word  that  you  used  that  I  don't 
like.  Senator.  You  said  "vested  interest."  I  didn't  think  it  was  vested 
interest.  It  was  their  jobs,  their  livelihood.  You  were  talking  about 
teachers. 

You  have  to  live  in  an  area  and  you  have  to  know  what  is  going  on, 
rcalh\ 

Senator  Riegle.  I  meant  it  in  the  sense  that  you  just  implied  here  in 
terms  of  the  other  sense.  I  did  not  mean  it  in 

I  yield  to  the  gentleman. 

Senator  Mathias.  A  thought  occurs  on  that. 

^\nien  you  talked  about  buying  time,  did  you  contemplate  it  would 
be  10  years? 

INIr.  CocHiL\N.  No,  sir. 

Senator  Mathias.  Of  course  neither  you  nor  Judge  Bell  could  have 
known,  but  it  was,  in  fact,  10  years? 

Mr,  Cochran.  We  knew  what  the  law  was.  We  knew  what  was  going 
to  happen.  We  had  to  try  to  make  an  orderly  transition  if  it  were 
possible.  Since  we  had  sutfered  for  150  years  and  didn't  have  any 
redress,  we  thought  we  could  Avait  a  few  months  more  or  a  year,  if 
necessary- 
Senator  Mathias.  In  fact,  it  was  10  years? 
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Senator  Kiegle.  I  would  have  thouglit,  too,  that  when  these  recom- 
mendations were  put  forward  that  that  must  have  put  a  chill  on  the 
group,  at  least  initially. 

Mr.  Cochran,  It  didn't  because  we  were  informed  of  what  was  go- 
ing to  happen.  We  knew  some  of  them  before  they  came  out. 

We  kept  our  constituency  informed.  We  had  periodic  meetings.  We 
met  with  all  the  ministers  from  time  to  time.  It  wasn't  just  this  small 
group  because  we  were  telling  them  just  what  was  told  us,  within 
reservations.  The  community  accepted  that  at  that  time  and  was  will- 
ing to  go  along  until  something  could  be  worked  out  to  get  rid  of  it. 

Senator  Riegle.  Was  there  a  point  at  which  there  was  a  split  devel- 
oped within  the  commimity  ? 

Mr.  Cochran.  In  1965  after  the  terrible — and  even  then  they  weren't 
too  bad.  Some  new  young  bloods  came  in.  About  that  time  I  got  a  call 
to  leave  and  go  to  New  York  for  a  while  to  head  up  a  YMCA  there. 
I  came  back  later  then. 

That  was  when  the  voters  league  went  out  of  existence.  A  new 
group  was  formed. 

Then  began  the  integration  of  the  Democrats  and  the  Republican 
Party. 

The  only  way  we  had  of  expressing  ourselves  in  those  days  was  the 
party. 

That  did  not  end  until  1963  or  1964.  Now  it  is  totally  integrated,  of 
course. 

Senator  Rfegle.  I  might  just  say,  before  yielding  back,  that  I  have 
had  the  occasion  to  travel  through  south  Georgia  even  in  recent  years. 
Those  experiences  give  me  some  slight  sense,  at  least,  of  why  the  task 
of  changing  attitudes  on  something  that  went  as  deep  as  this  would 
have  been  incredibly  difficult  at  that  time. 

I  appreciate  your  coming. 

IMr.  Cochran.  Thank  you.  Senator. 

Senator  Kennedy  [acting  chairman].  Mr.  Cochran,  I  would  just 
like  to  join  in  welcoming  you  here  and  congratulate  you  for  taking  the 
trouble  to  make  the  tri]3. 

I  am  a  little  confused  over  two  things.  First,  the  Sibley  commission 
as  it  went  out  through  the  159  counties,  as  I  imderstand,  your  feeling 
about  it  was  that  for  the  first  time  it  brought  people,  blacks  and  whites, 
together  to  discuss  matters  of  schools.  Is  that  correct? 

Mr.  Cochran.  That  was  the  first  time. 

Senator  Chafee.  Were  there  any  blacks  on  the  commission  ?  It  was 
a  totally  white  commission  ? 

Mr.  CocHRiVN.  Right. 

The  meetings  were  segregated  many  times. 

Senator  Chafee.  What  would  happen?  Tliey  would  go  to  some 
rural  county — they  went  to  every  county,  did  they  ? 

jMr.  Cochran.  Almost  every  county.  I  don't  think  it  went  to  every 
county,  but  they  had  regional  meetings. 

I  attended  one  in  Atlanta  and  I  think  one  in  Rome,  but  it  wasn't  in 
every  county.  I  said  159  counties. 

Senator  Cttafee.  They  went  throughout  the  State,  anyway  ? 

Mr.  Cochran.  Yes. 

Senator  Chafee.  They  would  then  invite  the  public  to  come  and 
express  views  and  blacks  would  come  ? 
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Mr.  CocHRAx.  That's  rio-ht,  blacks  and  whites. 

Senator  Chafee.  They  would  express  their  views  as  to  what  kind  of 
a  school  system  they  wanted  ? 

This  was  considered  a  great  breakthrough  at  the  time? 
Mr.  CocHRAx.  Tlie  breakthrough.  It  "was  really  the  first  break- 
through that  we  had  to  begin  to  alert  white  citizens  of  Georgia  and 
black  citizens  that  we  had  a  new  law  on  the  books  that  had  to  be  obeyed. 

We  had  to  work  out  something  whereby  we  could  conform  to  this 
law. 

]My  memory  of  the  meeting  I  attended  in  Atlanta  is  fairly — it  was  a 
very  open  meeting.  I  have  even  forgotten  where  that  was  held.  It  was 
a  large  assembly. 

Everybody  talked  and  asked  questions  and  answered  them.  ]Many 
blacks  v\'ere  reluctant  to  ask  questions.  They  were  not  used  to  it.  It 
was  a  new  experience  for  them,  but  finally  they  did. 

I  got  the  impression,  but  this  was  not  from  talking  to  John  Sibley — 
and  I  know  him  very  personally — he  was  trying  for  the  first  time  to 
make  citizens  of  Georgia  aware  that  a  change  was  coming. 

Not  even  Mr.  Sibley,  as  I  understand  it,  knew  what  the  terms  of  that 
Sibley  commission  report  w^ould  be. 

They  were  not  satisfactory.  They  were  not  satisfactory  to  us,  of 
course,  when  they  were  finally  written. 

The  only  good  thing  that  came  out  of  that  report  was  the  question 
you  just  asked.  It  was  the  first  time  that  the  black  and  white  citizens 
of  Georgia  got  together  to  talk  about  how  do  we  make  change.  That 
was  a  breakthrough  in  Georgia  at  that  time. 

Senator  Chafee.  Let's  discuss  the  meetings  with  Judge  Bell. 

As  I  understand,  the  situation  one  of  Judge  BelFs  assistants 
called  you  and  asked  to  get  together  with  your  group,  which  was  the 
Negro  Voters  League  of  Atlanta  ? 

He  met  with  you  but  indicated  that  this  was  not  at  the  direction  of 
Governor  Vandiver  and,  as  a  matter  of  fact,  it  was  without  the  knowl- 
edge of  Governor  Vandiver  ? 

Mr.  Cochran.  He  didn't  say  that  specifically,  but  we  gathered  that. 
He  implied  that  he  was  doing  this  on  his  own  and  because  it  was  a  very 
difficult  situation. 

He  knew  that  we  knew  the  stand  of  Vandiver.  It  was  not  his  stand, 
but  he  had  to  work  something  out  with  the  connnunity.  He  wanted  to 
inform  us  of  what  was  happening. 

He  did  swear  us  to  secrecy  in  the  beginning.  I  know  that.  I  thought 
from  that  that  Vandiver  did  not  know  about  it. 

Earnest  Vandiver  was  very,  very  vitriolic  on  this  question,  as  you 
know  from  the  papers  and  other  things  you  have  heard  and  read  on 
massive  resistance  and  that  no  white  child  will  ever  attend  an  inte- 
grated school. 

Judge  Bell  was  in  a  very  difficult  situation.  As  I  say,  he  was  not  a 
judge  at  that  time. 

I  took  that  as  an  indication  of  good  faith,  that  he  was  trying  to  play 
fair  with  the  black  community.  I  believe  that  very  fully. 

Senator  Chafee.  Furthermore,  there  were  some  meetings,  as  I 
understood,  at  his  office,  you  said ;  at  his  office  in  the  Capitol  or  his 
law"  office  or  where  ? 
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Mr.  CocHKAN.  They  Averc  at  his  law  ofiice  at  night.  The}'  were  at 
night. 

Senaor  Chafee.  At  the  King  and  Spalding  office  ? 

Mr.  Cochran.  Eight.  The  Trust  Co.  of  (leorgia  building. 

Senator  Chafee.  One  way  of  looking  at  this,  I  suppose,  if  you  look 
at  it  in  the  most  harsh  vra}',  would  be  to  say  that  you  folks  were  pre- 
pared to  file  some  suits? 

JNIr.  CociiRAX.  We  were  ready.  We  were  getting  ready.  He  knew  it 
and  everybod}^  else  knew  it. 

Senator  Chafee.  So  looking  at  it  the  most  harsh  way  would  be  that 
he  went  and  told  3^ou  to  cool  it  for  a  while,  to  ease  up  on  the  suits? 

Mr.  Cochran.  We  were  not  ready  to  file  the  suits  anyway.  We  didn't 
have  the  money.  It  took  time  and  effort. 

It  w\as  not  that  pliase  of  it  that  I  got  from  him  at  all.  I  mean,  he 
knew  that  was  inevitable,  as  a  lawyer,  and  a  very  skilled  lawyer. 

Senator  Mathias.  Would  the  Senator  yield  at  that  point  ? 

Senator  Chafee.  Yes. 

Senator  jNIathias.  To  refresh  your  recollection,  the  case  of  Calhoun 
v.  Latihcr  had  been  filed  on  January  11,  1058.  The  case  was  pending. 

You  told  us  that  this  meeting  happened  immediately  after  the 
primary,  which  was  tantamount  to  election. 

Mr.  Cochran.  Tliat  is  right. 

Senator  Mathias.  So  the  problem  had  become  the  Governor's  prob- 
lem as  of  the  time  of  the  primary? 

So  here  you  had  the  law  case  pending  and  you  l)ad  the  Govei-nor 
nominated,  virtually  elected,  so  that,  as  Senator  Cliafee  has  suggested, 
the  yoke  was  around  his  neck  at  that  point? 

Senator  Chafee.  What  I  was  saying  was  that  if  you  took  the  cautious 
view  of  this — and  I  am  asking  you  for  couiment — it  might  be  that 
Judge  Bell,  a  representative  of  Govei'nor  \'andiver,  had  you  f(»lks 
hoki  things  off  in  order  to  give  him  more  time  to  work  things  out.  But 
if  you  had  held  oif  the  courts,  vou  miaht  liave  been  better  off  if  the 
courts  liad  gone  ahead? 

Mr.  Cochran.  We  don't  think  so. 

Senator  Chafee.  I  would  like  your  conmient. 

Mr.  Cochran.  AVe  were  not  ready  at  that  time.  We  had  a  lot  of 
spade  work  to  do  ourselves.  We  had  money  to  raise  and  everything 
else.  These  things  cost  a  lot  of  money.  You  don't  just  go  into  court. 

We  wanted  to  keep  the  schools  open.  That  is  No.  1.  It  was  that  ter- 
rible threat.  Very  frankly,  yes. 

In  light  of  today,  maybe  you  say  we  should  have  closed  the  schools 
and  we  should  have  taken  Avhat  came.  That  was  not  the  philosophy 
at  the  time  and  it  w^ould  had  disrupted  every — if  that  is  appeasement, 
people  Avill  have  to  make  the  most  of  it.  That  was  the  best  judgment  of 
a  lot  of  people  at  that  time,  blacks  particularly,  and  the  best  thinking 
white  peo]de  that  we  had  faith  in. 

Judge  Bell  helped  us  in  that  area. 

Senator  Chafee.  You  had  no  question  but  what  you  had  confidence 
in  Judge  Bell? 

]Mr.  Cochran.  Yes,  sir. 

Senator  Chafee.  In  your  dealings  with  him  ? 

Mr.  Cochran.  That  is  correct. 

Senator  Chafee.  I  see.  Fine.  Thank  vou. 
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Mr.  CociiRAX.  Senator  Kennedy,  I  have  to  leave  very  shortly.  I 
want  to  stay  as  lono-  as  possible,  but  I  have  a  plane  to  catch  at  5  :30. 

Senator  Kennedy.  You've  got  some  time. 

AVe  have  a  number  of  witnesses  here  that  have  come  from  out  of 
town.  We  are  going  to  try  to  make  sure  they  get  on  as  well. 

After  your  lestimony' and  that  of  Lonnie  King,  we  are  going  to 
take  those  that  are  here  from  out  of  town  and  the  ones  from  the  city 
of  Washington  will  be  moved  back. 

\ye  have  a  representative  of  the  Georgia  Legislature.  The  Georgia 
Legislature  is  in  session  at  the  present  time.  Evidently  they  are  voting 
doAvn  there. 

We  will  make  sure  you  get  on. 

Senator  Sasser? 

Senator  Sasser.  ]Mr.  Cochran,  I  want  to  commend  you  for  coming 
here  today  at  your  own  expense.  I  think  that  is  an  act,  frankly,  of 
plain  good  citizenship. 

You  have  stated  to  this  conmiittee,  Mr.  Cochran,,  that  you  are  a 
veteran  of  many  j^ears  of  civil  rights  struggle  in  the  State  of  Georgia. 

During  the  1950's  did  you  fear  for  your  personal  safety  at  times? 

Mr.  CocHRAx.  Yes.  sir.  I  went  to  Monroe,  Ga.  I  had  to  have  an 
escort  from  Governor  Thompson's  office  at  the  time. 

When  the  State  ]3olice  got  up  there  and  saw  the  excitement,  they 
left  and  said  they  were  not  going  to  stay. 

I  was  chased  out  of  Monroe.  I  took  a  witness  there  in  this  lynching 
case.  I  went  in  the  England  case  into  Americus,  Ga.,  incidentally,  where 
I  had  to  build  a  house  for  two  or  three  people.  A  woman  was  accused 
of  something  which  she  did  but  which  was  justified. 

I  have  had  trouble  in  many  places. 

Senator  Sasser.  W^as  this  in  the  late  1950's,  Mr.  Cochran? 

Mr.  Cochrax.  This  was  1946.  I  will  never  forget  the  lynchings  in 
1946.  The  others  were  in  the  1950's. 

We  had  what  we  called  a  defense  fund.  I  was  chairman  of  that  com- 
mittee. Mr,  Yates  was  the  treasurer. 

We  even  helped  one  of  the  guys  get  out  of  town  after  he  escaped 
from  the  chain  gang. 

We  had  an  underground,  almost,  at  the  time. 

Senator  Sasser,  As  late  as  1958  at  the  time  that  Vandiver  assumed 
office,  was  there  any  threat  of  physical  retaliation  for  your  civil  rights 
activities? 

Mr.  Cochrax.  No,  sir.  It  did  not  come  from  the  Government  that 
way. 

Senator  Sasser.  From  the  citizens  in  general  who  disagreed  with 
you  views  on  civil  rights  ? 

Mr.  Cochrax.  No,  No;  this  was  the  climate  in  Georgia,  particularly 
rural  Georgia. 

In  Atlanta  we  had  licked  a  lot  of  things. 

The  fight  in  1948  to  get  black  police  was  one  of  the  worse  things  we 
had,  the  worse  fight  we  had.  to  put  eight  policemen  on. 

At  that  time  I  had  to  make  room  for  them  in  the  YMCA  because 
they  didn't  dare  meet  in  the  police  headquarters.  The  climate  was  so 
bad. 

Senator  Sasser.  Let  me  ask  you  this :  The  threats  were  made,  as  I 
understand  it,  by  the  Vandiver  administration  that  they  would  close 
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tlie  public  schools  rather  than  submit  to  the  Supreme  Court's  order 
of  dese^rregation. 

In  your  judgment,  were  the  threats  which  were  made  to  close  the 
public  schools  real  ? 

Mr.  Cochran.  Actually,  we  didn't  believe  them.  We  were  not  going 
to  take  any  chance  anyway.  We  did  not  want  a  direct  confrontation 
at  that  time  for  the  reasons  I  have  given  you.  We  decided  that  we 
would  try  to  bide  time. 

That  is  the  only  way  I  can  put  it. 

It  was  at  that  point  that  Judge  Bell  was  a  very  great  assistance 

to  us. 

Senator  Sasser.  Judge  Bell  sent  an  emissary  to  see  you  and  you  had 
a  series  of  conferences  with  him  over  an  extended  period  of  time? 

Did  Judge  Bell  tell  you  that  one  of  the  purposes  of  the  Sibley  com- 
mission or  that  one  of  the  purposes  of  John  Sibley  going  into  the  rural 
counties  of  Georgia  was  to  persuade  the  people  to  accept  the  law  of 
the  land? 

INIr.  Cochran.  He  did  say  it  quite  in  those  terms,  Sentor,  but  he  did 
say  we  have  to  educate  the  people  as  to  what  is  going  to  happen  in 
Georgia — that  we  were  going  to  eventually  have  integrated  schools. 

We  needed  a  little  time  to  educate  them. 

Senator  Sasser.  In  your  judgment,  sir,  did  the  Sibley  commission 
perform  a  useful  role  in  educating  the  citizens  of  Georgia  ? 

]Mr.  Cochran.  If  it  had  not  been  for  the  Sibley  commission,  we 
would  have  had  all  kinds  of  trouble  in  Georgia. 

Mr.  Sibley  went  throughout  Georgia  and,  for  the  first  time,  got 
rural  Georgians  particularly  to  realize  that  there  was  no  escape. 

When  a  man  of  Mr.  Sibley's  stature  makes  these  statements,  people 
listen.  At  least  they  would  listen  because  he  was  one  of  the  first  citizens 
of  Georgia. 

We  had  never  been  active  politically  or  any  other  way. 

It  took  a  lot  of  doing,  I  understand,  to  get  him  to  do  it. 

Senator  Sasser.  I  gather  there  was  some 

Mr.  Cochran.  Excuse  me,  Senator. 

Mr.  Sibley  represented  the  Trust  Co.  of  Georgia.  When  you  say 
"Mr.  Sibley,"  you  say  the  Trust  Co.  of  Georgia. 

The  Trust  Co.  of  Georgia  has  been  paramount  in  Georgia  for  years. 
That  represents  the  business  structure  of  Georgia.  It  carries  tremen- 
dous weight. 

Senator  Sasser.  "Wlien  the  Sibley  commission  made  it-s  report, 
Judge  Bell  came  to  you  and  said  that  he  was  disappointed  ? 

Mr.  Cochran.  He  was  disappointed.  He  did  not  have  direct  con- 
trol of  that.  Mr.  Sibley  is  a  very  independent  man,  which  I  know. 

While  he  objected  to  some  of  the  things,  Mr.  Sibley  said  to  him: 
That  is  the  best  we  can  do  to  get  it  approved,  at  least.  So  they  ac- 
cepted that. 

Senator  Sasser.  Was  Mr.  Sibley  himself  disappointed  with  the 
report  ? 

Mr.  Cochran.  He  was,  I  understand. 

I  happen  to  know  him  personally.  Some  of  the  others  did  not  know 
him  personally,  but  I  knew  him  personally. 

Subsequently,  Mr.  Sibley  set  up  a  foundation  that  I  was  related  to. 
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Mr,  Sibley  was  very  disappointed  with  parts  of  that  commission, 
but  it  was  the  best  that  could  be  done  at  the  time,  Senator. 

Senator  Sasser.  I  think  that  is  one  of  the  things  we  are  trying 
to  reach,  Mr.  Cochran.  AVe  are  trying  to  reestablish  what  the  times 
were  in  the  late  1950's  and  how  Judge  Bell  reacted  to  those  times.  I 
believe  that,  if  we  can  establish  how  an  individual  reacts  to  the  pres- 
sures of  a  certain  time,  then  we  have  some  criteria  upon  which  to 
measure  what  his  behavior  will  be  in  the  future. 

Mr.  Cochran.  I  would  say  his  strategy  was  excellent.  I  would  say 
he  kept  the  so-called  black  leaders,  of  which  I  happened  to  be  one, 
very  modestly,  informed.  We  interpreted  that  to  other  people. 

In  light  of  today's  climate,  that  may  seem  very  infantile  to  a  lot 
of  people.  It  was  not  in  those  days,  Senator. 

We  had  to  operate  cautiously. 

I  am  not,  as  one  of  the  witnesses  said  here,  chained  in  the  mind. 
I  have  never  been  chained  in  the  mind. 

Senator  Sasser.  Let  me  ask  you  this :  Given  the  temper  of  the  times 
of  1958  and  1959  in  Georgia,  did  you  consider  Griffin  Bell  then  to 
be  a  conservative,  or  for  segregation,  or  did  you  consider  him  to  be 
in  the 

Mr.  CocHRAx.  I  would  say  he  was  somewhere  in  the  middle  at  that 
time.  He  certainly  knew  what  was  happening  was  wrong  and  he  didn't 
want  to  be  a  party  to  it.  He  had  a  job  to  do,  but  at  the  same  time  he 
took  the  trouble  to  inform.  That  is  the  strategy  in  the  South.  You 
have  to  have  friends  that  you  can  work  with  in  order  to  keep  in- 
formed and  know  what  is  happening.  You  have  no  power.  You  have 
very  few  votes.  You  are  excluded  from  the  primary.  You  had  the 
county  unit  system  for  years.  You  just  did  not  exist.  If  you  did  not 
have  some  friends,  you  would  just  be  lost — not  me  personally,  but 
the  people  I  am  trying  to  help  and  represent. 

Senator  Sasser.  Mr.  Cochran,  did  you  consider  Griffin  Bell  to  be 
your  friend  and  a  friend  of  your  people? 

Mr.  Cochran.  In  that  sense,  yes.  Senator.  Yes,  in  that  sense,  but 
not  a  close  personal  friend,  I  never  visited  Judge  Bell's  house,  I  had 
lunch  with  him  I  guess  once. 

Senator  Sasser.  I  mean  in  the  sense  that  he  was  philosophically 
attuned  to  you  and  sympathetic  with  your  aims, 

Mr.  CocHRAx.  With  the  aims  of  the  leaders  of  the  black  commu- 
nity, yes ;  not  mine  particularly. 

Senator  Sasser.  Judge  Bell's  record  in  the  field  of  civil  rights  has 
been  questioned  in  this  hearing  and  questioned  in  this  room. 

Are  you  comfortable  with  Judge  Bell  being  the  Attorney  General 
of  the  United  States  of  America,  the  chief  law  enforcement  officer  of 
this  country? 

Mr.  CocHRAx.  Yes,  sir.  I  believe  very  strongly  that  we  will  have  a 
real  friend.  I  think  the  laws  will  be  observed  religiously.  I  think  Judge 
Bell  knows  a  whole  lot  more  about  the  South  where  a  lot  of  these 
problems  are  than  anyone  else  in  the  country.  I  would  trust  him  im- 
plicitly; yes,  sir. 

Senatof  Sasser.  Thank  you,  Mr.  Cochran. 

Senator  Kexxedt.  Senator  Heinz? 

Senator  Heixz.  Thank  you,  Mr,  Chairman. 


298 

Have  yon  had  many  meetings  with  Judge  Bell  since  the  early  1960"s  ? 

]Mr.  Cochran.  Xo,  sir,  not  since  he  became  judge. 

I  tJiink  I  had  a  client  once  that  I  Mas  interested  in,  but  I  didn't 
even  attend. 

Senator  Heinz.  You  had  no  conversation 

Mr.  Cochran.  I  had  no  conversation. 

I  did  not  contact  him  about  appearing  here.  I  did  this  because  I 
felt  I  needed  to,  even  at  the  expense  of  being  misunderstood. 

Mr.  Heinz.  I  don't  think  yon  are  being  misunderstood. 

Let  me  ask  you :  Gonng  back  to  tlie  Sibley  commission,  how  were 
the  people  that  mot  with  Judge  Bell — not  the  Sibley  connnission. 

Go  back  to  the  meetings  that  yon  held  with  Judge  Bell.  Those 
were  apparently  secret  meetings. 

How  were  people  invited?  Who  did  the  inviting?  Were  there  any 
lawyers  present? 

?jr.  (^ociiRAN.  Judge  Walden  was  chairman  of  the  committee.  Judge 
Walden  was  chairman  of  the  Negro  Voters  League,  which  was  a 
powerful  consortium  in  Atlanta  at  the  time  and  spread  throughout 
Georgia.  Judge  Walden  was  the  first  black  lawyer  ever  to  practice  in 
Georgia.  He  went  through  a  lot  of  indignities,  but  he  stood  up.  He 
was  a  vigorous  fighter  for  civil  liberties. 

He  was  chairman  of  the  committee.  I  was  the  executive  secretary. 
We  had  a  dual  seci-etary.  One  was  Republican  and  I  was  the  Demo- 
cratic secretary.  We  met  jointly. 

The  executive  committee,  when  it  came  to  State  matters,  was  strictly 
Democratic.  We  did  not  invite  Republicans  because  the  voters  league 
functioned  only  as  bipartisan  group  in  the  city  of  Atlanta,  but 
we  also  had  a  State  organization  which  we  kept  informed;  but  we 
did  not  invite  everybody  to  the  meetings. 

]Mr.  Heinz.  Was  it  the  same  group  that  met  with  Judge  Bell? 

]Mr.  Cochran.  It  was  the  same. 

Senator  Heinz.  The  Voters  League? 

Mr.  Cochran.  Yes. 

Senator  Heinz.  It  did  include  some  lawyers.  You  mentioned  the 
Judge. 

Mr.  Cochran.  Yes.  It  had  two  lawj^ers,  I  think. 

Senator  Heinz.  One  of  the  questions  that  we  need  to  get  to  the 
bottom  of  is :  Since  the  strategy  of  the  Vandiver  administration  seemed 
to  be  one  of  delay,  through  massive  resistance,  insofar  as  desegrega- 
tion and  schools  was  concerned,  would  it  not  seem  to  you  that  Judge 
Bell's  request  for  more  time  served  Governor  Vanrliver's  purposes  in 
his  effort  to  get  to  the  end  of  his  term  without  presiding  over  Georgia's 
integration? 

How  can  you  be  sure,  in  other  words,  that  what  Judge  Bell  was 
doing  was  not  really  just  serving  the  Governor's  purpose? 

Mr.  Cochran.  Delaying  tactics  and  so  forth? 

Senator  Heinz.  How  can  you  be  sure? 

Mr.  Cochran.  I  have  a  masters  in  counseling  and  guidance.  I  know 
people.  I  have  worked  with  them.  I  have  worked  with  thousands,  in- 
cluding all  types  of  people,  judging  people's  motives  and  direction. 

I  can  only  give  you  my  experienced  knowledge  in  this,  that  I  know 
people's  motives. 
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I  have  never  sold  out  to  an3'bod3'.  I  have  never  taken  a  dime  for 
anything. 

I  have  v.orked  for  many  candidates  for  public  election,  including!: 
some  distintruislied  Senatoi-s  on  tliis  committee.  I  have  never  vio- 
lated any  trust  or  taken  money  for  anythin.Qr. 

That  is  the  record  I  have  in  Geoniia. 

Xobody  can  buy  "Warren  Cochran.  Tliey  I'.ave  tried,  but  they  can't. 

I  know  people.  I  have  but  one  object.  That  is  to  serve  the  people 
of  Georgia.  I  serve  blacks  and  whites,  but  mostly  black. 

When  I  came  to  a  segregated  State.  I  knew  what  I  was  doing. 

I  happened  to  be  born  in  Xevr  Yoi-k  State  and  was  educated  at 
the  University  of  New  York,  Columbia  University,  where  I  have  a 
master's.  I  came  to  Georgia  deliberately  because  I  found  the  hypoc- 
risy of  New  York  State  as  bad  as  it  was. 

I  get  very  riled,  Senator,  sometimes  when  they  talk  about  wlint  ]uis 
happened  in  the  South.  I  know  what  went  on  in  both  sections  of  the 
country.  It  is  the  pot  calling  the  kettle  black  many  times. 

Mr.  TIeixz.  I  suppose  tlie  question  I  am  really  driving  at  is :  Would 
yon  say  that  Judge  BelTs  interests,  his  goals,  his  motivations  were 

Mr.  Cochran.  Plonest? 

Senator  Heinz.  Not  only  honest.  That  is  not  just  the  question  I  am 
really  asking  yon.  Were  they  substantially  identical  to  your  own  and 
to  the  groups? 

Mr.  Cochran.  Yes;  we  would  not  have  continued  to  work  with  him 
if  we  did  not  think  they  were. 

Senator  Heinz.  Insofar  as  integration  was  concerned  ? 

Mr.  Cochran.  Yes. 

If  they  want  to  accuse  us  of  delay,  yes,  we  had  to  delay.  The  times 
called  for  it.  We  coiddn't  turn  it  overnight.  Y\^e  were  afraid  of  confron- 
tation. We  were  afraid  of  a  lot  of  tilings.  We  w^ere  afraid  of  chaos. 

If  you  can  work  out  a  situation  through  compromise  without  chaos 
and  confusion,  you  do  it.  It  m.ay  take  time,  but  eventually  you  do  it 
so  long  as  you  do  not  compromise  basic  principles. 

That  is  the  theory  we  have  had  to  work  on.  That  was  the  tone  in 
which  Griffin  Bell  came  to  us.  We  accepted  it  on  that  basis. 

I  know  it  was  honest  and  sincere. 

Senator  Heinz.  Mr.  Cochran,  thank  yon  very  much. 

Mr.  Cochran.  Thank  you. 

Senator  Riegle.  If  I  may,  very  briefly— I  know  you  have  a  plane  to 
catch  and  you  are  leaving.  I  just  want  to  say  two  things. 

One,  you  are  very  pei-suasive  in  your  point  when  you  were  saying 
that  the  support  you  have  out  in  the  community  to'day  is  such  that 
maybe  you  could  run  and  could  get  elected  for  Congress. 

Mr.  Cochran.  Don't  quote  me  on  that. 

Senator  Riegije.  It  is  part  of  the  record. 

I  gather  that  you  have  not  yet  been  invited  to  join  the  Piedmont 
Club  ? 

JMr.  CocHR.\N.  I  have  been  there  many  times.  I  have  had  luncheons 
there.  I  have  never  raised  the  question.  I  don't  have  the  money  anyway. 
It  costs  $500. 

Senator  Riegle.  The  thing  I  wanted  to  make  clear,  because  I  think  it 
strengthens  your  ow-n  case  here,  is  that  I  take  it  that  you  had  no  con- 
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versations  with  either  ]Mi'.  Bell  or  anybody  on  his  staff  in  advance  of 
this  session  here? 

Mr.  Cochran.  After  I  made  a  statement  to  the  papers  in  Atlanta, 
Mr.  Adamson  did  call  me  and  said  the  hearings  were  being  held.  I 
said :  Well,  I  would  like  to  attend. 

That  was  the  extent  of  it,  but  nobody  told  me  and  nobody  said  you 
ought  to  come  and  so  forth. 

Senator  Eiegle.  There  was  no  discussion  with  anybody  at  all  about — 
looking  back  in  time  at  that  period  as  to  what  took  place  or  what  have 
you  ?  There  were  no  conversations  between  you  and  anybody  else  along 
that  line  ? 

Mv.  CocHRAx.  Nobody  knew  anything  about  it. 

Senator  Riegi^.  I  just  want  to  make  sure  that  is  on  the  record  today. 

Mr.  CocHRxVN.  The  only  person  who  would  know  would  be  Judge 
Bell.  I  have  seen  him  only  once  or  twice  since  I  have  been  here.  We 
haven't  discussed  that  at  all.  We  discussed  some  other  things,  but  I 
have  never  discussed  my  testimony. 

His  administrative  assistant  asked  me  if  I  was  going  to  write  it 
und  I  said  no.  I  said  I  have  it  in  my  mind  pretty  definite.  I  know  ex- 
actly what  I  am  going  to  say  and  I  am  going  to  tell  it  like  it  is,  as  the 
boys  say. 

Senator  Riegle.  Again,  I  thank  you  for  coming. 

Senator  Mathias.  Mr.  Chairman,  I  have  jiist  one  brief,  wrap-up 
question. 

Senator  Kennedy.  He  is  just  about  to  miss  that  last  plane  for 
Atlanta. 

Senator  Mathias.  Do  you  know  Fred  Calhoun? 

Mr.  Cochran.  Who? 

Senator  Mathias.  Fred  Calhoun. 

Mr.  Cochran.  John  Calhoun  ? 

Senator  Mathias.  No  ;  Fred  Calhoun. 

Mr.  Cochran.  I  am  sorry.  Would  you  tell  me  a  little  more? 

Senator  Mathias.  He  was  the  complainant  on  behalf  of  his  daughter 
Vivian  in  the  case  of  Calhoun  v.  Latimer.  It  is  one  of  the  Atlanta 
school  cases. 

Mr.  Cochran.  I  think  you  have  the  name  wrong.  I  think  it  is  John 
Calhoun. 

Senator  ISIathias.  Well,  he  is  listed  in  the  Federal  court  reporter  as 
Fred. 

Mr.  Cochran.  John  Calhoun  was  a  member  of  our  committee. 

Senator  JVIathias.  He  was  ? 

Mr.  Cochran.  He  is  a  big  Republican.  I  do  not  agree  with  him 
politically,  but 

[Laughter.] 

Senator  Mathias.  You  mean  he  was  there 


Mr.  CociiR.\N.  He  was  present  at  many  of  the  sessions;  yes,  sir. 

Senator  Mathias.  With  Judge  Bell  ? 

Mr.  CocHRiVN.  Yes,  sir. 

Senator  Mathias.  And  you  think  he  is  the  one  who  is  involved  in 
this  school 

Mr.  Cochran.  I  think  so.  I  had  lunch  with  him  at  the  Marriott 
just  last  week.  We  were  talking  about  it. 
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I  said,  "Are  you  ^oing  to  make  a  statement?"  He  said,  "No;  you  go 
ahead  and  make  it."  He  said,  "I  am  a  Republican  and  I  don't  think  I 
should."  I  said,  "Well.  I  will  make  it." 

Senator  ]Mathias.  This  case  was  actually  already  pending  at  the 
time,  I  guess,  that  those  conversations  took  place  because  it  was  filed 
in  January. 

Mr.  CocHEAx.  It  was  pending,  yes. 

Senator  Mathias.  Do  you  have  a  list  of  the  people  who  were  at 
those  meetings?  Do  you  have  any  records  of  the  committee? 

Mr.  Cochrax.  I  told  you  Judge  Walden  kept  all  the  records.  The 
headquarters  was  in  his  office,  which  was  right  next  door  to  my 
building. 

I  was  out  of  town  at  the  time  Judge  Walden  died.  I  came  back  for 
his  funeral.  I  was  serving  in  another  capacity  on  leave. 

When  I  tried  later  to  get  the  record  of  the  voters  league,  they  had 
all  been  destroyed. 

It  was  Judge  Walden,  A.  T.  Walden,  28  Butler  Street,  right  next 
door  to  my  office. 

Senator  jNIathias.  Thank  you  so  much,  ISIr.  Cochran. 

Catch  that  plane  now. 

Mr.  CocHRAX.  Thank  3'ou  very  much,  Senator. 

Am  I  excused  ? 

Senator  Kexxedy.  You  are  excused.  We  thank  you  for  coming.  We 
value  your  testimony.  I  apologize  that  I  was  not  here  in  the  early  part. 
We  wish  you  the  best  of  luck  on  the  expressway. 

]Mr.  CocHRAX.  Thank  you  very  much.  Senator. 

]\Iay  I  express  thanks  to  Lonnie  King  for  allowing  me  to  do  this 
because  I  have  taken  more  time  than  I  should  have  taken,  but  I  did 
want  to  say  exactly  what  I  said. 

Thank  you  very  much. 

Senator  Kexxedy.  Thank  you  very  much. 

Mr.  King?  Mr.  Lonnie  King,  former  president  of  the  Atlanta 
chapter  of  the  NAACP.  We  look  forward  to  your  testimony. 

]\Ir.  KixG.  Thank  you  very  much. 

Senator  Kexnedy.  I  hope  that  in  your  testimony — there  were  some 
references  made  yesterday  about  a  particular  case  in  which  Judge  Bell 
was  involved  which  I'm  sure  you  are  familiar  with.  I'd  hope  that 
3'ou  would  be  prepared  to  comment  on  that  as  well. 

Mr.  King.  Thank  you, 

TESTIMONY  OF  LONNIE  KING,  JR.,  TORMER  PRESIDENT,  ATLANTA 
CHAPTER,  NATIONAL  ASSOCIATION  FOR  THE  ADVANCEMENT  OF 
COLORED  PEOPLE 

Mr.  King.  ISIr.  Chairman,  members  of  the  committee,  my  name  is 
Lonnie  C.  King,  Jr.  of  Atlanta,  Ga.  I  want  to  say  at  the  outset  that  I 
paid  my  own  way  here.  I've  stayed  at  the  Regency  Hotel  because  it's 
very  nearby.  I  paid  my  own  way  over  there. 

I  have  stayed,  now  going  into  the  third  day,  because  of  something 
that  I  really  believe  in.  I  was  not  going  to  testify.  In  fact,  I  thought 
it  was  moving  along  very,  very  well  until  I  read  in  the  newspaper  that 
Judge  Bell  was  being  attacked  because  of  his  involvement  in  the  At- 
lanta school  plan. 
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That  bothered  me  a  ^reat  deal  because,  my  recollection  of  involve- 
ment, in  that  was  that,  I  was  the  president  of  the  branch  at  that  time 
and  from  what  I  could  determine  from  the  newspaper  accounts  it  was 
clear  to  me  that  Judge  Bell  was  going  to  get  a  bum  rap  on  that  one 
issue. 

So  I  thought  about  it  for  a  while  and  I  decided  that  I  would  come 
and  testify.  Judge  Bell  did  not  call  me  to  ask  me  to  come  and  testify, 
but  I  decided  that  I  would  come  and  testify. 

As  I  go  through  my  testimony  today,  I  think  you  will  understand 
as  I  get  further  on  into  it.  It  relates  to  something  that  happened  about 
3,  31/^  years  ago. 

Let  me  say  to  you  that  I  speak  not  only  for  myself,  but  I  think  I 
speak  for  a  sizable  number  of  black  citizens  of  the  State  of  Georgia 
in  urging  Judge  Bell's  confirmation.  Now  I  don't  want  you  to  believe 
that  I'm  trying  to  say  that  I  speak  for  every  black  person  in  Georgia 
or  every  black  person  in  Atlanta  or  every  black  person  on  my  street, 
but  I  am  speaking  for  a  few  people  who  I  have  talked  to  who  are  in 
positions  of  influence  and  who  are  not  in  positions  of  influence  in 
Atlanta. 

The  overwhelming  opinion  that  I  have  gotten  from  these  people 
who  have  asked  me  to  come  and  testify  as  I  have  discussed  it  is  that 
they  believe  that — and  I.  too,  believe  that — he  has  the  requisite  back- 
ground, intellect,  integrity  and  commitment  to  be  a  superb  Attorney 
General. 

Now,  before  I  get  too  deeply  involved  in  my  statement  of  support 
for  Judge  Bell  I  want  to  request  the  committee's  indulgence  as  I  set 
forth  my  own  involvement  in  the  fight  for  equal  opportunity  and 
justice  in  America. 

I  don't  enjoy  a  national  or  international  reputation  in  civil  rights. 
I've  never  appeared  before  this  committee  before  to  either  fight  for 
someone's  nomination  or  against  someone's  nomination. 

But  I  have  been  involved  in  civil  rights  since  1960  while  I  was  a 
student  at  Morehouse  College  and  I  guess  you  could  say  that  I  have 
been  in  the  eye  of  the  storm  in  civil  rights. 

I  was  the  chairman  of  the  Committee  on  Appeal  for  Human  Rights 
which  led  to  the  desegregation  of  all  lunch  counters  in  Atlanta, 
restaurants,  _  movie  theaters,  hotels  and  other  places  of  public 
accommodation. 

Now  that  wasn't  exactly  an  easy  feat.  That  was  1960,  1961,  and  I 
know  we've  been  talking  a  great  deal  about  what  happened  in  1958, 

1959,  1960,  1961. 

On  May  17,  1960,  I  led  4,000  students  past  the  Capitol  of  Georgia 
and  Governor  Ernest  Vandiver  heard  that  I  was  coming— first  of  all, 
let  me  say  that  Gov.  Ernest  Vandiver  made  it  very  clear  to  the  press 
which  your  staff  can  check  out  that  I  and  the  people  who  were  with 
me  must  have  been  educated  in  Moscow  or  something. 

It  appeared  as  though  he  just  discovered  that  there  was  an  AU 
center  in  Atlanta  that  had  4.000  black  students  there  trying  to  get  a 
hip-her  education,  but  he  called  a  hundred-plus  State  troopers  with 
billie  clubs  and  they  rung  the  State  capitol. 

They  lined  the  entire  State  capitol  on  that  day  daring  us  to  come 
by  it  but  T  led  4,000  people  past  that  capitol  that  day,  on  May  17, 

1960.  I  did  not  know  whether  or  not  I  was  going  to  maike  it  back  but 
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I  was  determined  that  we  were  going  to  face  the  segregationists  in 
Georgia  at  that  time. 

We  moved  on  and  we  integrated  the  rest  of  the  city  over  the  next  18 
months  but  while  we  were  working  there  were  people  working  in  sev- 
eral other  places  in  the  South,  North  Carolina,  where  it  all  started, 
Virginia,  Maryland.  Mr.  Clarence  Mitchell  spoke  yesterday.  His  son 
and  I  marched  on  the  picket  lines  in  the  South.  His  son  was  one  of 
the  persons  who  helped  us  set  up  the  Student  Nonviolent  Coordinat- 
ing Committee.  We  went  and  convinced  Martin  King  to  call  an  Easter 
meeting  in  Raleigh,  N.C.  in  1960. 

The  major  reason  for  our  trying  to  set  up  SNCC  or  something 
called  SNCC  was  because  we  knew  that  the  racists  that  we  were 
battling  were  organized  and  we  just  did  not  believe  that  we  could 
win  a  quick  victory  in  an  uncoordinated  fashion  so  we  decided  to 
organize  because  our  opposition  was  organized. 

I  was  elected  to  its  first  board  of  directors  and  served  to  map 
strategy  on  a  coordinated  thrust  on  segregation.  I  think  the  rest  is 
history  in  terms  of  what  SNCC  did  and  what  many  of  us  did. 

Now,  we  didn't  have  too  many  lawyers  going  before  us  during  those 
days  arguing  our  constitutional  rights.  They  normally  came  to  argue 
our  constitutional  rights  after  we  were  in  jail  and  they  were  coming 
to  bail  us  out. 

When  we  faced  these  people,  we  didn't  have — even  the  police  were 
not  on  our  side.  I  never  will  forget  the  time  in  1960  when  I  led  a 
couple  of  hundred  students  around  Richards  Department  Store. 

If  you've  ever  been  to  Atlanta,  Ga.,  you  know  about  Richards  De- 
partment Store.  There  was  an  article  in  the  newspaper  which  said 
that  the  Ku  Klux  Klan  was  coming  to  town  and  that  we  are  not  to 
be  there  when  they  arrived  that  Saturday. 

My  position  was  that  we  had  to  face  the  Klan.  If  you'll  look  at  the 
New'  York  Times  and  a  number  of  other  articles  during  that  period  of 
time,  you  will  see  an  interesting  picture,  or  an  interesting  article 
written  by  Claude  Sitten. 

That  article  dealt  with  the  fact  that  the  young  black  students  who 
were  in  college  at  that  time  marched  around  Richards  on  one  side 
and  the  Klan  was  on  the  other  side.  The  net  effect  of  our  protest  was 
to  force — was  to  keep  all  people  out — black  and  white. 

The  blacks  didn't  come  because  they  were  supporting  our  effort. 
The  whites  didn't  come  because  they  were  afraid  of  trouble.  So  con- 
sequently we  had  a  100  percent  boycott  going  on  at  that  point. 

I  can  go  on  and  on  mentioning  a  number  of  other  kinds  of  things 
where  we  faced  howling  mobs.  I  went  over  into  the  west  end  of  At- 
lanta. We  decided  that  we'd  move  on  the  grocerystores  down  there. 

There's  a  store  called  Mann  Bros,  in  west  end  and  I  decided  that  I 
would  take  the  group  over  there  and  break  down  Mann  Bros.  It  had 
100  percent  black  patronage.  Not  a  single  black  was  hired  except  as  a 
janitor. 

We  moved  in,  set  up  our  picket  lines,  and  if  any  of  you  know  any- 
thing at  all  about  west  end  Atlanta  in  I960  you  know  that  that  was  a 
part  of  the  haven  where  the  Klan  was. 

On  my  second  Saturday  out  there,  I  was  surrounded  by  at  least 
200  or  300  white  people  who  took  the  position  that  I  had  to  die.  I 
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did  not  run  from  those  white  people.  None  of  my  students  who  were 
with  me  ran  from  those  white  people. 

We  faced  them  and  we  integrated  Mann  Bros.  Now,  they  threw 
some  things  on  me.  I  had  to  go  to  the  hospital  and  all  those  kind  of 
things,  but  nevertheless  we  really  believed  that  we  had  to  break  down 
what  was  going  on. 

I  left  Atlanta  in  1961,  came  to  Washington,  D.C.,  and  stayed  here 
for  a  number  of  years.  I  won't  get  too  involved  in  the  things  that  I 
did  here  but  I  served  as  president  of  the  Young  Democrats  of  Wash- 
ington, D.C.,  for  two  terms,  dealt  quite  a  bit  with  Mr.  Joe  Rauh, 
know  him  extremely  well,  remember  when  he  came  to  southeast  Wash- 
ington, D.C.,  and  was  very  upset  about  the  fact  that  we  were  tryin 
to  have  some  participatory  election  in  southeast  Washington,  D.C., 
for  people  who  would  serve  in  the  Democratic  Party  in  the  District 
of  Columbia. 

I  won't  get  too  involved  in  that  but  I'll  just  say  that  my  involvement 
is  a  little  bit  deeper  than  just  a  Johnny-Come-Lately,  whether  in  the 
Democratic  Party  or  whether  in  tlie  civil  rights  movement. 

But  I  went  back  to  Atlanta  in  1968.  In  1969, 1  contracted  three  ill- 
nesses at  one  time.  I  won't  go  into  what  thev  were  but  they  were  very 
serious  illnesses  and  the  doctor  told  my  wife  that  I  wasn't  going  to 
make  it.  my  mother  the  same  thing. 

But  then  they  gave  me  some  sort  of  wonder  drug  and  I  recovered  but 
as  I  was  lying  there  on  my  sickbed  I  got  a  chance  to  do  something  that 
I  hadn't  done  in  years,  which  was  watch  television,  for  21  days. 

I  saw  the  "Today  in  Georgia"  show  for  about  15  of  those  days.  They 
were  listing  a  young  black  woman  in  Atlanta  who  has  now  married 
Mr.  Hank  Aaron,  Billie  Aaron.  They  were  listing  her  as  the  cohost 
but  I  watched  for  almost  15  days  and  1  don't  think  she  was  on  camera  5 
minutes  on  an  hour  show  per  day. 

Ironically  enough  at  the  same  time  the  Federal  Communications 
Commission  was  promulgating  some  guidelines  on  equal  opportunity 
in  employment  and  on  making  programing  more  relevant  to  the  black 
community,  its  tastes,  its  needs,  and  its  desires. 

By  that  time,  I  had  been  elected  president  of  the  Atlanta  branch  of 
the  NAACP  so  I  called  my  executive  director,  Mr.  Morris  Dillard, 
and  instructed  him  to  get  those  guidelines  from  the  FCC  and  let's  do 
something  about  the  fact  that  there  are  no  blacks  on  TV  in  Atlanta, 
Ga,,  in  fact  very  few  blacks  on  TV  in  America. 

When  I  got  up  out  of  my  sickbed  I  called  together  a  coalition  of 
community  people  and  we  formed  what  was  called  the  Community 
Coalition  on  Broadcasting.  Within  a  matter  of  a  few  months,  we  got 
blacks  instantly  on  television. 

You  have  one  lady  here  in  Washington,  D.C.  who  is  anchoring  your 
evening  news,  Miss  J.  C.  Haywood,  who  got  her  job  through  this  coali- 
tion effort  there  in  Atlanta,  Ga.  You  have  another  lady  who  is  in  this 
room  now  who  received  her  job  working  for  Cox  Broadcasting  Co.  as 
a  result  of  this  effort. 

I  can  go  on  and  on.  You  have  a  number  of  other  people  who  are  in 
this  city  right  now  who  started 

Senator  Kennedy.  "Why  don't  we  take  you  at  your  word  for  it.  I 
think  you've  established  your  credentials. 

Mr.  King.  I'm  going  to  move  on. 
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Nearly  all  50  States,  Senator  Kennedy  and  others  members  of  this 
committee,  adopted  what  we  did  in  Atlanta  with  dramatic  results.  I 
think  if  you  look  on  your  television  sets  at  night  you  can  see. 

But  let  me  go  back  to  those  early  years  in  the  movement  that  appear 
to  be  very,  very  critical  in  this  particular  situation  and  I'll  spend  just 
a  brief  period  of  time  on  it  and  then  come  into  the  contemporary  time. 

I've  already  said  that  we  took  our  lives  into  our  hands.  It  was  not 
safe  and  it  was  not  fashionable.  It's  from  this  background  that  I  come 
today  to  urge  this  committee  to  confirm  Judge  Bell. 

I  know  that  some  of  his  rulings — and  we've  talked  about  them  here 
today  and  yesterday  and  other  days — may  not  be  ones  that  I  would 
have  made  under  similar  circumstances,  but  I  have  confidence  that 
Judge  Bell  will  make  his  staunchest  critics  feel  proud  of  his  perform- 
ance with  respect  to  black  judges  in  the  South,  equal  opportunity  in 
employment,  housing,  and  so  forth. 

There  has  been  a  substantial  amount  of  criticism  focused  on  Judge 
Bell's  alleged  part  in  the  massive  resistance  to  the  desegregation  move- 
ment in  the  South. 

Members  of  the  committee,  I  honestly  believe  that  many  people  are 
applying  1977  standards  of  conduct  and  morality  to  1959  conditions 
and  circumstances. 

What  was  the  racial  climate  not  only  in  Georgia  but  throughout  the 
South  in  the  1950's  and  early  1960's  ? 

The  NAACP  was  thrown  out  of  Alabama  on  June  1, 1956,  and  White 
Citizens'  Councils  were  springing  up  all  over  the  South.  Mass  racial 
hysteria  was  the  rule,  rather  than  the  exception. 

The  history  of  that  era  has  too  many  cases  of  killings,  floggings,  and 
so  forth  that  were  inflicted  on  black  people  who  had  the  audacity  to 
act  as  if  the  Bill  of  Rights  included  them,  too. 

On  the  other  hand,  any  white  person  who  openly  advocated  an  ac- 
commodation of  the  races  was  instantly  called  a  nigger  lover  and,  in 
many  cases,  run  out  of  town.  Any  person  in  this  room  who  is  at  least 
35  years  of  age  can  attest  to  the  veracity  of  my  statements. 

Again,  I  say  to  the  committee,  in  a  climate  such  as  the  one  that  I 
have  described,  could  Judge  Bell,  you,  or  any  other  white  person  have 
openly  or  notoriously  advocated  integration  ? 

Mr.  Cochrane  has  already  testified  about  what  the  pillars  of  the 
black  community  felt  at  that  time  so  I  won't  get  into  that. 

Let  me  come  to  contemporary  times.  During  1972, 1  had  the  oppor- 
tunity to  hear  Judge  Bell  address  a  black  and  white  citizens'  group 
in  Atlanta  on  the  issue  of  school  desegregation.  His  message  to  that 
group  was  unmistakably  clear;  school  desegregation  was  an  estab- 
lished fact  of  life,  the  law  of  the  land,  and  they  had  best  prepare  for 
it  because  it  was  here  to  stay. 

Now,  I  was  a  little  bit  taken  back  by  that  because  I  really  didn't 
know  Judge  Bell  until  that  meeting  but  he  made,  in  my  opinion,  a 
sterling  civil  rights  speech,  one  which  I  probably  would  have  made  if 
I  had  been  invited  to  make  the  speech. 

There  are  many  who  criticize  Judare  Bell  for  his  past  civil  rights 
record  and  I  respect  their  right  and  obligation  to  do  so,  but  I  must  say 
in  all  candor  that  I  know  the  man,  having  met  him  in  1972,  1973,  and 
I  believe  that  he  will  make  an  outstanding  Attorney  General  who  will 
enforce  the  law  evenhandedly  for  all  Americans. 
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Mr.  Mathias,  are  you  chairman  now  ? 
Senator  Mathias.  I'm  not  the  chairman,  but- 


Mr.  King.  There  were  a  number  of  things  that  were  brought  up 
yesterday  that  I  really  want  to  deal  with  for  a  few  moments.  I  don't 
intend  to  take  3  hours  of  this  committee's  time  or  2  hours  or  anything 
like  that  because  there  are  a  lot  of  people  who  have  been  here  and 
they  want  to  come  forward  to  say  something. 

I  don't  think  it's  going  to  take  a  long  time  to  say  some  positive  kinds 
of  things  if  you  really  have  some  positive  things  to  say  but  let  me 
say  a  little  bit  about  what  really  bothers  me  and  what  kind  of  prompted 
me  to  come  up  here. 

There  used  to  be  a  time  when  it  was  absolutely  necessary  and  es- 
sential, if  you  were  black  in  America,  that  all  tlie  ideas  and  all  the 
strategies  and  all  the  lawyers  come  from  New  York  City  or  Washing- 
ton, D.C.  to  the  ignorant  South  to  save  those  heathen  brothers. 

That  is  not  the  case  today.  In  another  forum  I  will  deal  with  that 
particular  issue  later,  but  what  bothers  me  is  that  I  have  examined 
and  listened  very  patiently  to  people  who  have  come  before  me  at- 
tacking Judge  Bell's  nomination  and  I  find  many  of  them  trying  to 
attack  the  personality  and  the  character  of  people  who  have  said,  "I 
am  willing  to  stand  up  for  the  man." 

Someone  said  yesterday  that  the  true  test  of  a  person  is  his  ability 
to  stand  up  for  what  he  believes  against  great  odds. 

For  me  to  oppose  the  national  office  of  the  NAACP,  its  staff  mem- 
bers primarily,  is  almost  like  my  trying  to  oppose  my  mother. 

It  has  an  illustrious  record.  There  is  no  doubt  about  that.  But  the 
NAACP  did  not  do  it  all.  There  were  some  other  folks  who  were  out 
here  doing  a  few  things,  too,  to  help  bring  about  some  changes  for 
black  people  in  America. 

I  happened  to  have  been  one  of  these  persons. 

Mv  involvement  with  the  NAACP  was  as  a  volunteer.  I  was  never 
a  paid  staff  member.  All  I  did  was  raise  between  $30,000  and  $60,000 
per  year  for  5  years  for  the  NAACP  to  support  it,  nationally  as  well 
as  locally. 

All  I  have  done  is  that  I  have  been  a  subscribing  life  member  for 
years  now.  I  have  continued  my  life  membership,  paid  $50  on  Jan- 
uary 1  at  the  Emancipation  Day.  I  have  instituted  a  life  membership 
for  my  wife.  My  company  is  a  subscribing  life  member. 

When  I  heard  that  the  NAACP  was  about  to  not  raise  that  $1 
million  I  raised  $1,2.50  in  1  hour  and  sent  it  off  to  the  NAACP  and 
help  them  on  that  crisis. 

Now,  I  did  all  this.  Senator  Mathais  and  other  members  of  this 
committee,  even  after  they  had,  quote,  kicked  me  out,  unquote,  because 
of  the  Atlanta  Plain. 

Let's  talk  a  little  bit  about  some  other  people  and  some  other  things. 
INIr.  Clarence  Mitchell  has  been  my  idol  in  civil  rights  and  he  didn't 
know  that 

Senator  Chafee.  Mr.  King,  one  quick  question.  ^^Iien  you  said 
they  kicked  you  out  because  of  the  Atlanta  Plain 

Mr.  Kino.  I'm  coming  into  that  right  now. 

Spuntor  Chafef.  Oh,  I  see. 

Mr.  King.  Mr,  Clarence  Mitchell — and  T  was  going  to  say  that  he 
probably  doesn't  know  this  until  I'm  saying  it  right  now — has  been 
my  idol  in  civil  rights  since  1959,  1960,  when  I  first  met  his  son. 
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IVe  alv/ays  known  him  to  be  passionate,  mindful  of  the  other  per- 
son's point  of  view,  willing  to  listen.  I  just  don't  believe  that  Mr. 
Mitchell  knows  all  the  facts  surrounding  what  happened  in  Atlanta, 
Ga.  because  I  think  if  he  knew  all  the  facts  of  what  happened  in 
Atlanta,  Ga.  he  would  publicly  come  forward  and  give  me  an  apology. 

Let's  get  to  the  Atlanta  Plain.  The  Atlanta  Public  School,  gentlemen, 
and  I  enter  this  in  the  record,  has  been  trending  black  since  1952.  This 
suit  that  we've  been  talking  about.  Calhoun  v.  Cook,  was  filed  on  Jan- 
uary 11,  1958. 

Now,  prior  to  that,  100  black  parents  in  1957  wrote  a  letter,  a  peti- 
tion to  the  school  board  asking  them  to  live  up  to  the  Brown  v.  Board 
of  Education. 

Senator  Mathtas.  Senator  Kiegle  is  now  the  chairman.  AVe  are  in 
the  minority  in  this  case. 

Senator  Kiegle.  I  know  it's  a  remarkable  ascension.  It  just  shows 
you  what  you  can  do  around  here  if  you  work  hard. 

Mr.  King.  Senator  Riegle,  the  point  is  the  schools  have  been  trending 
black  since  1952  and  the  case  was  filed  in  1958.  At  the  time  I  had  it 
really  kind  of  dumped  in  my  lap  in  1972,  1973,  the  thing  had  been  in 
court  for  almost  15  years. 

Now,  Judge  Bell,  without  my  knowledge,  had  been  invited  to  an 
Action  Forum  meeting  to  discuss  school  desegregation  and  the  status 
of  scliool  desegregation  in  the  South.  It  seems  to  me  that  many  of  the 
whites  and  the  blacks  on  that  committee  were  concerned  about  what 
was  going  to  happen  in  Atlanta,  Ga. 

Judge  Bell  came  to  that  meeting  and,  as  I  said  earlier,  he  merely 
set  forth  what  tlie  law  of  the  land  was  for  them  at  that  time. 

Now.  a  man  named  INIills  Lane  who  was  the  president  and  chairman 
of  the  board  of  tlie  C.  &  S.  Bank  and  a  man  named  William  Callo- 
way— Lane  is  wliite,  Calloway  is  black — at  the  end  of  these  discussions 
said  to  me — and  I  was  president  of  the  NAACP — and  they  said  to  a 
man  named  Ben  Landingham  who  was  a  school  board  member :  "What 
are  we  going  to  do  about  this  mess?  We've  been  arguing  this  case  in 
court  for  14, 15  years.  How  mucli  money  have  we  spent  ? 

Someone  said,  "In  legal  fees,  it  must  be  somewhere  near  $1  million." 

They  got  very  upset  about  that  as  people  would  get  upset  because 
what  was  happening  is  that  black  people  were  paying  twice.  They 
were  paying  and  sending  money  to  the  NAACP  Legal  Defense  Fund 
to  argue  the  plaintiff's  side  of  the  case  but  they  were  also  paying  as 
taxpayers  in  Atlanta  to  argue  the  defendant's  side  of  the  case. 

So  Calloway,  the  black  man,  and  Lane  said,  "Well,  can  we  settle 
this  case?"  I  took  the  position  that  I  wasn't  sure  that  we  could  settle 
the  case  because  the  case  was  in  court  and  it  was  handled  by  the  Legal 
Defense  Fund,  but  I  was  president  of  the  branch  and  the  branch  did 
bring  the  suit. 

I  also  made  it  very  clear  that  I  was  not  coming  to  any  meetings 
without  my  lawyers,  simple  as  that.  I  agreed  along  with  the  school 
board  members  to  sit  down  with  the  school  board,  since  they  were 
plaintiffs  and  defendants,  to  see  whether  or  not  there  was  a  com- 
monality of  interest  or  any  grounds. 

What  was  the  dilemma?  What  were  some  of  the  questions  tliat 
went  through  my  mind  as  we  tried  to  put  this  whole  thing  together? 

In  1957,  1958.  when  the  suit  was  filed,  the  school  system  was  38- 
percent  black:  56.000  whites,  35,000  blacks.  At  the  time  that  the  issue 
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came  up  and  was  put  in  my  lap,  there  were  15,000  white  left — 71,000 
blacks  or  81.5  percent — so  the  key  question  then  became  one  of :  What 
do  you  do  ? 

Do  you  bus  those  15,000  whites  all  over  town  to  all  the  black  schools 
or  just  what  do  you  do  ? 

Senator  Mathias.  Just  so  I  get  this  clear,  you  say  that  you  would 
not  go  to  any  meeting  without  your  lawyers  ? 

Mr.  King.  That's  right,  and  I  will  go  into  that  a  little  later. 

We  got  Mr.  Stoley  to  develop  a  plan.  By  we  I  mean  collectively 
the  NAACP  Defense  Fund  and  the  Atlanta  branch.  His  plan  brought 
back  busing  of  about  35,000  students.  There  was  a  tremendous  amount 
of  uproar  in  the  community. 

So  what  I  decided  to  do  was  to  hold  a  series  of  hearings  around 
Atlanta  both  in  the  black  and  the  white  communities  and  I  went  to 
all  sections.  But  one  thing  really  stuck  out  in  my  mind  as  I  was 
talking  in  the  southwest  section  of  Atlanta,  Ga. :  One  woman  got  up 
and  she  said  to  me, 

Mr.  King,  the  plan  that  you  all  have  proposed  will  bus  my  child  from  a  school 
that  is  roughly  85  percent  black  now,  which  is  brand  new,  to  another  school 
across  town  that's  going  to  be  85  percent  black  by  your  plan  when  he  gets  there. 

She  said : 

Would  you  tell  me  why  I  have  to  get  up  an  hour  earlier  to  bus  my  child  from 
an  85  percent  school  on  one  side  of  town  to  an  85  percent  school  on  the  other  side 
of  town  and  the  other  school  is  an  old  dilapidated  school? 

I  really  didn't  have  an  answer,  for  that,  but  that  troubled  me. 

What  I  did  not  say  to  you  gentlemen  earlier  was  that  I  also  worked 
for  the  Federal  Government  once,  in  HEW,  in  title  VI,  responsible 
for  school  desegregation. 

So  I  kind  of  started  to  go  back  and  look  at  some  of  my  records 
and  look  at  what  was  happening  and  talk  to  some  of  my  friends 
at  HEW. 

What  was  happening  in  education  in  Atlanta,  Ga. — no,  I'm  sorry, 
in  Georgia  and  throughout  the  South — was  that  the  black  principal, 
the  black  counselors,  the  black  administrators  were  disappearing. 

The  system  in  the  South  was  such,  and  Georgia  was  no  different, 
that  if  you  were  black  and  you  wanted  to  go  to  a  graduate  school,  you 
could  go  to  NYU,  Harvard,  or  Yale. 

You  just  couldn't  go  to  the  university,  and  they  paid  your  way.  a 
part  of  it,  but  when  we  came  down  to  the  final  desegregation  and  the 
aDplication  of  title  VI  and  the  enforcement  of  these  court  decrees,  in 
almost  every  instance  we  found  that  the  superbly  trained  black 
teacher,  black  principal  who  was  educated  in  the  East  was  becoming 
the  assistant  principal  under  a  white  principal  who  had  been  educated 
at  the  university  system.  That  happened  all  over  the  south  and  it 
probably  still  is  happening  today. 

In  Georgia  now,  outside  of  the  State,  there  are  very,  very  few  black 
principals.  So  what  did  we  do?  I  decided  that  what  was  happening 
was  that  the  NAACP  was  arguing  cases,  spending  a  lot  of  money  over 
10. 15  years  winning  the  metaphysical  court  decision. 

Yes,  we  have  won  and  we  have  enforced  the  court  decree,  and  they 
would  beat  that  white  superintendent  and  that  white  school  board 
down  and  then  they  would  turn  the  scliool  system  right  back  over  to 
the  same  person  that  they  were  fighting  for  15  years  in  court. 


309 

The  black  parents  in  Atlanta  were  up  in  arms.  At  one  school,  North 
Side  Hio:h  School— we  were  busing  kids  before  this  plan  into  North 
Side  Hi.o-h  School— the  bus  driver  would  deliberately  bring  those  kids 
to  school  late. 

If  they  got,  I  think  it  was,  five  demerits  they  were  pulling  those  kids 
out  of  school.  Those  black  parents  had  no  redress  at  all  in  that  white 
administration. 

It  was  clear  to  me  that  the  definition  of  a  unitary  school  system 
included  more  than  just  how  many  black  kids  were  in  formally  white 
schools  and  vice  versa ;  it  included  more  than  how  many  white  teach- 
ers were  in  black  schools  and  vice  vei-sa ;  and  it  also  had  to  include  the 
administration  because  they're  the  ones  who  have  to  decide  what  the 
attendance  zones  are,  they're  the  ones  who  decide  what  schools  shall 
be  paired,  they're  the  ones  who  decide  who  is  going  to  be  RIF'ed. 

When  you  get  down  to  reduction  in  force,  they're  the  ones  who  de- 
cide what  that  objective  criteria  happens  to  be. 

So  I  looked  at  this  whole  thing  and  I  looked  at  Washington  D.C. 
I  said.  Well,  gee  whiz,  in  the  shadow  of  the  Supreme  Court,  in  the 
presence  of  the  U.S.  Senate  and  the  seat  of  Government,  we  have  about 
a  95  percent  black  school  system  and  they  haven't  solved  the  problem 
there  of  school  desegregation  and  with  Atlanta  being  82  percent,  we 
almost  have  the  same  situation. 

So  I  felt  that  it  made  a  lot  more  sense,  since  we  may  go  Metro  one 
day,  for  black  people  to  get  the  control  of  a  one  hundred  and  some 
million  dollar  institution,  rather  than  turn  it  back  over  to  the  same 
people  that  we  had  been  battling. 

Gentlemen  of  this  committee,  if  I  made  any  mistake  at  all  it  was 
not  doing  it  earlier  because  it  just  seems  to  me  that  we  had  allowed 
the  school  system  in  Atlanta,  Ga.,  when  I  was  not  president  of  that 
branch,  to  get  away  with  murder  and  I  just  brought  it  to  an  end  and 
decided  that  I'd  move  forward  on  it. 

Now,  why  do  we  have  the  NAACP  battling  us  on  this  thing  ?  They 
battled  me  in  1973.  They  put  me  out. 

The  reason  I'm  talking  about  it  so  much.  Senator  Mathias,  is  because 
Judge  Bell  has  been  accused  of  masterminding  the  plan  and  the  man 
did  not  do  that.  That  is  an  absolute  prevarication. 

Senator  Mathias.  I  understand  that.  I  just  wanted  to  ask  you  a 
question.  You  said  you  organized  a  series  of  meetings  ? 

Mr.  King.  Yes. 

Senator  Mathias.  Did  that  series  of  meetings  have  a  name  ? 

Mr.  King.  No.  No,  I  assumed  the  power,  Senator  Mathias,  by  virtue 
of  the  fact  that  I  was  chairman  of  NAACP,  president,  to  call  these 
meetings. 

What  I  basically  did  was  get  in  touch  with  a  variety  of  principals 
and  PTA  types  in  a  certain  section  of  town. 

Senator  Mathias.  These  were  under  your  sponsorship? 

Mr.  King.  Under  my  sponsorship. 

Senator  Mathias.  OK.  That's  fine. 

Mr.  King.  It  was  unusual  but  I  did  it. 

I  wanted  to  say  that  when  we  did  sit  down  with  that  school  board 
and  talk  about  school  desegregation,  my  first  demand  was  that  the 
racist  white  school  superintendent  had  to  be  fired  and  that  we  wouldn't 
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even  talk  if  we  couldn't  do  that.  You  can  imagine  how  that  went  over, 
but  that  finally  happened. 

I  drew  that  plan  up  in  the  homo,  in  many  instances,  of  the  regional 
director  of  the  NAACP.  A  part  of  that  school  plan,  the  teacher  as- 
siginnent  section,  was  drafted  by  the  lawyer  from  the  legal  defense 
fund,  Ms.  Elizabeth  Renstar.  She  drafted  the  plan. 

Before  I  agreed  to  anything  I  called  Jack  Greenburg,  I  called 
Howard  Moore,  and  we  met  at  the  Atlanta  Hilton.  We  got  all  kinds 
of  concurrence. 

When  we  were  in  the  Trust  Company  of  Georgia— it  keeps  coming 
up — the  Trust  Com]:)any  of  Georgia  boaixl  room  working  out  the  final 
details  wherein  blacks  would  get  50  percent  of  all  the  jobs  and  the 
school  desegregation,  wherein  they  had  3  and  4  percent  blacks  in 
them,  would  have  a  minimum  of  30  percent  black,  I  called  the  legal 
defense  fund  and  got  their  permission  to  move  forward;  called  the 
NAACP. 

Now,  after  we  went  to  court  in  the  middle  of  February  and  agreed 
to  all  these  plans  I  got  a  call  from  Mr.  Roy  Wilkins  who  congratulated 
me  on  a  job  well  done.  He  issued  a  statement  to  the  New  York  Times 
during  the  next  day  or  two. 

I  felt  very  good.  I  thought  we  had  done  an  outstanding  job.  Every- 
body ap]>arently  was  happy. 

Then  I  got  a  telegram  a  day  or  tAvo  later  telling  me  that  I  had 
been  suspended.  That,  I  couldn't  understand. 

Senator  Matiiias.  But  the  meeting  had  taken  place  by  that  time? 

Mr.  King.  The  meeting  of  the  Action  Forum?  The  meeting  that 
Judge  Bell  was  in  ? 

Senator  Matiiias.  You  said  you  had  had  a  meeting  with  the  school 
board. 

Mr.  King.  Yes.  Oh  yes.  That  was  a  series  of  meetings. 

Senator  Mathias.  You  were  accompanied  b}^  your  lawyer? 

Mr.  King.  Yes,  not  only  my  lawyer.  In  fact,  if  you  will  look  at  the 
Calh-oun  v.  Cook  citation,  you  will  see  a  battery  of  lawyers. 

Senator  Mathias,  the  spectators  could  hardy  get  into  the  courtroom 
because  there  were  so  many  lawyers. 

Senator  Mathias.  Fine.  I  just  wanted  to  make  sure  the  record  is 
clear  on  this. 

Mr.  King.  Yes;  w^e  had  Elizabeth  Renstar  there  representing  the 
Legal  Defense  Fund 

Senator  Mathias.  I'll  take  your  word  for  it. 

Mr.  King.  OK.  All  right. 

Senator  Mathias.  It's  all  part  of  the  record. 

Mr.  King.  OK.  Anyway,  Mr.  Wilkins  and  company  suspended  me 
so  I  went  to  New  York,  had  a  meeting  with  the  national  board  of 
directors,  not  board  of  directors  but  board  chairmen  and  key  mem- 
bers of  the  board  and  staff  and  I  presented  the  Atlanta  case. 

At  least  one  of  the  gentlemen  who  sat  here  j^esterday  was  in  that 
meeting. 

When  we  got  to  the  bottom  line,  I  said :  What  do  you  do  with  a 
school  system  that  is  82  percent  black  and  was  roughly  38  percent 
black  at  the  time  that  you  filed  iho,  suit?  What  do  you  do  when  the 
facts  have  changed  ? 
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Gentlemen  of  this  committee,  they  had  no  ans\ver  then  and  they  have 
no  answer  today  as  to  what  to  do  with  Washington,  D.C.,  or  Atlanta, 
Ga.,  or  what  have  you. 

One  gentleman  in  there  said,  well,  let's  go  metro.  I  said,  but  metro 
is  not  the  law  of  the  land  at  this  point.  If  it  is,  we'll  do  it.  But  they 
wanted  me  to  hold  up  and  go  metro.  I  said,  no,  I  will  not  do  that. 

So  the  rest  is  history,  you  know.  We  had  all  the  confrontations  and 
what  have  you  but  I  say  to  this  committee  that  if  I  was  wrong  when 
I  got  the  telegram  from  Mr.  Wilkins  suspending  me,  then  I  was  wrong 
when  I  got  the  telephone  call  congratulating  me. 

Once  we  had  gone  to  Federal  court  with  a  plan  that  was  developed 
in  concert  with  my  friends  in  this  movement,  I  was  not  about  to  go 
back  to  Federal  court  and  ask  them  to  change. 

The  other  thing  that  I  think  has  really  upset  some  people  is  the 
fact  that  I'm  probably  the  only  president  in  this  history  of  this  country 
in  the  NAACP  who  has  ever  fired  the  lawyers. 

NoAV  I  fired  them  and  I  fired  them  because  they  tried  to  hold  meet- 
ino-s  and  kick  my  education  director  out  of  meetings  and  my  execu- 
tive director.  That  is  an  established  fact.  Dr.  Wylie  Boltman  is  right 
here  in  Washington.  D.C.  They  kicked  him  out  of  the  meetings.  I  was 
in  Puerto  Kico  and  they  called  me. 

I  went  to  these  nine  original  plaintiffs  and  I  got  their  power  of 
attorney  and  I  fired  them  and  I  don't  apologize  for  it  now\  I  didn't 
apologize  for  it  then. 

Let  me  conclude  by  telling  you  that  I  believe  that  Judge  Bell  on 
tlie  Atlanta  plan  is  getting  a  "bum  rap."  I  cannot  speak  to  all  his  600 
cases.  II;  would  seem  to  me  however  that  if  Judge  Bell  ruled  on  600 
civil  rights  cases,  then  somebody  ought  to  be  willing  to  come  in  here 
and  say:  One-third  of  those  cases  were  bad  or  two-thirds  of  them 
were  bad  or  something. 

I  don't  know  what  the  case  is.  All  I  know  is  that  in  my  dealings 
with  him  I  found  the  man  to  be  honorable,  to  uphold  the  law,  and  I 
come  to  ask  you  to  confirm  his  nomination. 

I  stand  ready  for  your  questions. 

Senator  IMathias.  Lot  me  say  that  if  there  was  any  doubt  about  our 
having  a  chairman  before,  we  have  one  now. 

Chairman  Eastlaxd.  Are  there  any  questions? 

Senator  Mathias.  Yes ;  Mr.  Chairman. 

Mr.  King,  very  briefly  w^hat  you  have  been  telling  us  is  that  this  is 
the  story  of  the  Atlanta  plan  and  that  it  was  not  Judge  Bell's  plan,  it 
was  your  plan? 

Mr.  King.  I'm  the  one  that  got  put  out  of  NAACP  on  this  plan. 
Judge  Bell  merely  spoke  to  an  action  forum  meeting.  All  that  man  said 
in  that  meeting  was  that  the  law  basically  had  to  be  upheld. 

Now,  someone,  I  don't  recall  who,  raised  the  issue  about  lawyers. 
Bell  did  make  this  comment,  he  said :  Well,  you  know,  lawyers  often- 
times cause  more  problems  than  they  solve.  That's  essentially  what  the 
man  said. 

But  in  terms  of  someone  saying  that  we  kept  our  lawyers  out  of 
meotings,  that's  an  absolute  prevarication.  We  did  not  do  that. 

Senator  Mathias,  And  you  didn't  hear  him  issue  any  call  to  come  to 
a  meeting  and  leave  your  lawyers  out  ? 
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Mr.  King.  No.  I  did  not  hear  that.  If  he  said  it — I  think  we  can  get 

other  people  who  were  in  that  meeting  to  come  here 

Senator  Mathias.  And  your  testimony  is  that  in  that  speech  he  did 
not  lay  out  a  formula  or  lay  out  a  scheme  or  lay  out  a  plan  ? 

Mr.  King.  No.  No  ;  in  fact  the  idea  for  administrative  desegregation 
was  my  idea.  I  don't  know  whether  or  not  Judge  Bell  would  have  pro- 
posed that  we  fire  the  white  superintendent  who  was  an  institution  in 
Atlanta.  I  just  don't  know  whether  he  would  have  done  that. 

That  was  my  idea  and  I  would  not  sit  down  and  talk  about  anything 
in  terms  of  school  desegregation  until  they  agreed  to  fire  him. 

Senator  Mathias.  There  is  one  last  thing.  Mr.  King,  on  page  three 
of  your  prepared  statement  there  was  a  paragraph  which  you  didn't 
read  referring  to  people  who  are  still  alive  who  had  some  recollection 
of  the  massive  resistance  era  and  said  that  they  considered  that  Judge 
Bell  was  a  flaming  liberal. 

Mr.  Kjng.  I  got  that  from  Mr.  John  Calhoun  who  was  the  president 
of  the  branch  at  the  time  that  the  suit  was  filed. 

I  wanted  to  be  as  prepared  as  possible,  Senator,  when  I  came  here 
because  I  was  in  the  U.S.  Navy  for  a  while  and  was  not  in  Georgia  dur- 
ing the  middle  1950's.  I  came  back  in  1957  and  was  very  deep  in  my 
studies  in  1958. 

I  called  Mr.  Calhoun.  You  have  to  understand,  the  man  who  was 
sitting  here,  Mr.  Warren  Cochrane,  was  at  that  time  the  Negro  boss — I 
guess  that  was  the  word  they  were  using  then — in  Atlanta,  Ga.,  if  not 
in  the  whole  State. 

He  was  kind  of  the  executive  director  of  a  council  of  blacks  who  ran 
everything.  I  thought  I'd  call  some  of  these  people  who  were  still  alive 
and  just  ask  them,  would  you  give  me  very  candidly  your  opinion  of 
Judge  Bell? 

Mr.  Jolm  C.  Calhoun  told  me — he  is  a  city  councilman  in  Atlanta 
now,  incidentally — he  told  me  that  he'd  be  willing  to  come  and  testify 
if  necessary. 

Senator  Mathias.  Could  you  tell  us,  is  there  any  relationship  be- 
tween the  Frank  Calhoun  who  is  the  complainant  in  this  case,  the 
father  of  Vivian  Calhoun,  and  John  Calhoun  ? 

Mr.  King.  Vivian  Calhoun  is  his  daughter,  Senator  Mathias,  and 
I  don't  know  what  the  imperfection  in  the  record  happens  to  be.  Mr. 
Calhoun  has  two  children,  one  John  Junior  who's  in  the  United 

States 

Senator  Mathias.  But  the  Calhoun  who  is  carried  in  the  Federal 
Reporter  as  the  complainant  in  the  Calhoun  case  is  the  same  Calhoun 
that  Mr.  Cochrane  was  talking  about  ? 
Mr.  King.  Yes. 
Senator  ISIathias.  Thank  you. 
Chairman  Eastland.  Are  there  any  questions  ? 

Senator  Chafee.  Mr.  King,  I  just  want  to  get  the  relationships  be- 
tween you  and — first  of  all,  that's  a  very  fine  statement.  We  appreciate 
it. 

When  you  were  working  on  this  Atlanta  plan,  how  closely  did  you 
work  with  Judge  Bell  ? 

Mr.  King.  I  did  not.  That  is  why  I  thought  the  man  was  getting 
a  "bum  rap,"  if  I  may  just  use  that  colloquialism  here.  Judge  Bell 
spoke  at  that  one  meeting  that  I  attended  which  was  an  action  forum 
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meeting  but  I  was  the  person  along  with  my  education  committee 
who  was  really  calling  the  action  in  terms  of  what  was  going  to  hap- 
pen from  the  plaintiff's  side — not  Judge  Bell. 

Now,  I  don't  know  what  Judge  Bell  may  have  done  to  talk  to  the 
school  board,  you  know.  It  was  70  percent  white.  You'd  probably  have 
to  get  them  to  come  and  talk  about  that,  but  he  didn't  talk  to  me. 

Senator  Chafee.  So  you  agreed,  but  all  this  was  in  connection  with 
this  Calhoun  against  Lattimer  case  ? 

Mr.  King.  Well,  it's  Calhoun  against  Cooh^  I  believe,  and  I  think 
Lattimer  got  involved — there  was  more  than  one  case.  There  were 
probablv  some  interveners,  I  believe,  later  who  came  in  in  the  mid- 
dle 1966's. 

Lattimer  was  the  school  board  lawyer,  I  believe,  and  Cook,  I  be- 
lieve, was  school  superintendent,  I  think  you  got  them  all  kind  of  tied 
in  there  together  but  it's  really  under  the  broad  category,  Calhoun 
against  Cook. 

Senator  Mathtas.  It's  the  same  Calhoun  ? 

Mr.  King.  It's  the  same  Calhoun,  though. 

Senator  Chafee.  In  any  event,  this  was  the  case  that  had  been  going 
since  1958, 1  think  you  said  ? 

Mr.  King.  Right. 

Senator  Chafee.  And  this  was,  now  we're  talking  about  1972,  was 
it? 

Mr.  King.  It  was  1972,  early  1973. 

Senator  Chafee.  So  you  were  trying  to  get  this  thing  disposed  of. 
But  Judge  Bell,  who  was  on  the  circuit  court,  did  he  come  and  meet 
with  you  ?  You  only  had  this  one  meeting  that  you  talked  about  ? 

Mr.  King.  Yes ;  I  don't  know  who  invited  Judge  Bell  to  that  meet- 
ing. I  would  presume  that  Mr.  Calloway,  who  was  the  black  cochair- 
man  alone:  with  Mr.  Lane,  must  have  invited  him,  who  was  white. 

I  had  nothing  to  do  with  the  agenda  for  those  meetings.  I  just 
attended  them  and  participated  in  them, 

I've  got  to  say  something  else,  too,  while  we  are  at  it,  Senator.  We've 
all  talked  about  this  Atlanta  plan  and  you  have  been  let  to  believe 
that  it  was  hatched  in  some  very  mysterious  way  which  denied  some 
people  their  basic  constitutional  rights. 

Now  it  iust  seems  to  me  that  in  a  country  of  laws  we  all  assume 
that  the  courts  are  the  final  determiners  of  what  is  constitutional  and 
what  is  not. 

That  plan  that  we  developel  in  Atlanta,  Ga.,  was  not  only  approved 
by  the  district  court — and  Judge  Bell  was  not  one  of  its  members — but 
it  was  also  approved  by  the  Fifth  Circuit  Court  of  Appeals  by  a  three 
judge  panel.  Judge  Wisdon,  Judge  Thornbury,  and  Judge  Clark. 

Now  those  three  gentlemen  approved  this  plan  and  there  are  some 
who  say  that  it  is  the  most  liberal  court  in  America,  even  more  liberal 
than  the  Supreme  Court,  so  whatever  the  misconceptions  or  the  ill- 
conceptions  of  that  plan  are,  they  have  been  sanctioned  by  the  courts 
and  it's  not  just  Lonnie  King  who  put  it  together. 

It  is  what  is  now  the  law  of  the  land  insofar  as  Atlanta,  Ga.,  is 
concerned. 

Senator  Chafee.  And  that  is  the  plan  that  the  schools  in  Atlanta 
are  presently  operating  under  ? 
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Mr.  King.  It's  been  adopted  by  the  Fifth  Circuit  Court  of  Appeals. 
I  presumed  that  they  looked  at  it  and  tested  its  constitutionality  and 
what  have  you. 

Senator  Chafee.  Thank  you. 

Chairman  Eastland.  Senator  Kiegle  ? 

Senator  Kiegle.  Yes ;  thank  you,  Mr.  Chairman. 

I  want  to  make  sure  that  I  understand  correctly  the  meeting  that 
Judge  Bell  attended.  Did  I  understand  you  to  say  that  was  in  1973  ? 

Mr.  King.  It  probably  was  1972,  early  1973.  It  was  the  latter 
part  of  1972  or  the  first  part  of  1973. 1  really  couldn't 

Senator  Kiegle.  And  where  was  that  held  ?  Do  you  recall  offhand  ? 

Mr.  King.  That  meeting  was  at  the  C  &  S  Bank. 

Senator  Riegle.  And  how  many  people  were  there,  roughly,  would 
you  say  ? 

Mr.  King.  Roughly  20.  Now  this  is  the  action  forum  which  has  a  bi- 
racial  membership  of  approximately  10  or  12  blacks,  10  or  12  whites. 

Senator  Riegle.  I  see.  And  you  say  you  were  not  the  one  responsible 
for  having  invited  Judge  Bell? 

JNIr.  King.  We  have  an  agenda  committee  that  determines  what  the 
subject  is  going  to  be  and  who  the  particular  speaker  is  going  to  be. 

Senator  Riegle.  But  he  was  the  speaker  that  night  ? 

Mr.  King.  He  was,  that  Saturday. 

Senator  Riegle.  I  see;  and  how  long  did  he  speak,  would  you  guess? 

Mr.  King.  An  hour,  maybe.  He  made  an  opening  exposition  as  I 
recall  it,  and  he  set  forth  the  Supreme  Court  decision  on  a  variety  of 
issues  from  Broion  up  to  the  present  day.  If  I  remember  correctly,  he 
said  to  the  people  in  there,  black  and  white,  that  they  had  been  remiss 
in  their  responsibilities. 

This  case  should  have  been  out  of  the  way  a  long  time  ago  but  that 
they  had  all  kinds  of  delaj^s  and  they  ought  to  face  up  to  it. 

Now  he  said  that  and  it  really  surprised  me  for  him  to  come  off  so 
straightforward  on  it.  I  didn't  know  him  before  then. 

Senator  Riegle.  You  say  the  racial  makeup  of  the  room  was  about 
half  and  half? 

Mr.  King.  It  was  about  50/50,  right. 

Senator  Riegle.  And  who  were  the  whites  involved  ? 

Mr.  King.  OK.  In  that  meeting  you  had  Mills  Lane  who  was  the 
chairman  of  the  C  &  S  Bank;  you  had  Allen  Harden;  you  had  Billie 
Sern,  who  is  with  Trust  Company  of  Georgia;  Allen  Harden  is  the 
president  of  the  chamber  of  commerce :  you  had  Bill  VanLandingham 
who  is  a  school  board  member;  I  think  Elliott  Goldstein  who  is  a 
hiAvver  there  in  Atlanta. 

But  you  also  had  blacks  there. 

Mr.  Riegle.  Yes ;  I  understand. 

Mr.  King.  "Would  you  be  interested  in  their  names? 

Senator  Riegle.  I  would,  yes,  indeed. 

Mr.  King.  OK.  You  had  in  that  meeting  Mr.  Calloway,  of  course, 
who  wns  the  cochairman:  Mr.  John  Cox,  who  succeeded  Mr.  Cochrane 
at  the  Butler  Street  YMCA ;  Mr.  Liven  Wade  who  had  been  appointed 
by  the  District  Court  as  the  chairman  of  the  Bi-Racial  Committee  on 
School  Desegregation;  I  was  there;  Mr.  Q.  B.  Williamson,  who  is  a 
citv  councilman  and  was  also  on  the  board  of  NAACP. 

Senator  Riegle.  You  said  that  Judge  Bell  spoke  for  about  an  hour, 
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I  assume  that  the  first  part  of  it  was  a  presentation  of  some  sort  and 
then  was  the  remainder  a  question  and  answer  period  or  was  it  all  an 
exposition  on  his  part? 

Mr.  King.  No;  there  were  questions  and  answers.  I  think  people 
wanted  to  know  just  basically  what  was  the  status  of  school  desegrega- 
tion. 

I  think  one  of  the  points  that  he  did  make — I'm  just  remembering 
all  of  this — was  the  fact  that  smaller  towns  outside  of  Atlanta  had 
done  a  better  job  of  desegregating  their  schools  than  had  the  big  cities 
like  Atlanta. 

Senator  Riegle.  To  what  extent  did  the  focus  get  narrowed  down 
to  the  Atlanta  situation,  specifically,  and  the  options  that  were  open 
to  settle  that  matter? 

Mr.  King.  Bell  did  not  focus  it  down  to  that.  Bell  did  not  do  that. 
That  was  one  of  the  things  I  really  wanted  to  bring  forward  here. 

The  persons  who  focused  on  the  Atlanta  school  situation  were  Mills 
Lane  and  W.  L.  Calloway,  the  two  cochairmen. 

Senator  Riegle.  Now  when  you  say  they  focused  on  it,  do  you  mean 
in  terms  of  questions  they  put  to  him  ? 

Mr.  King.  Bill  Calloway  said  to  me:  Lonnie  King,  you  are  the 
president  of  NAACP.  Bill  VanLandingham,  you  are  a  member  of  the 
school  board.  What  are  you  going  to  do  about  a  million  dollars  having 
been  spent  on  legal  fees  in  a  school  situation  that  is  now  roughly  82 
percent  black  ? 

How  are  you  going  to  desegregate  it?  Is  it  possible  for  you,  the 
plaintiff  and  the  defendant,  to  get  together  to  discuss  any  possible 
settlement? 

My  position  to  this,  frankly,  was  I  didn't  know. 

We  agreed  to  meet  and  talk  about  it.  I  did  meet  with  them. 

Senator  Riegle.  This  happened  during  the  meeting,  however? 

Mv.  King.  This  discussion  happened  during  the  meeting,  yes,  but 
none  of  my  meetings  with  the  school  board  officials  happened  with 
Bell  around  at  all. 

Senator  Riegle.  No :  but  as  I  understand  this  meeting,  he's  made  a 
presentation,  the  question  and  answer  period  gets  started,  you  get  fo- 
cused in  on  the  Atlanta  situation,  and  there's,  I  gather  from  what 
you'A'^e  just  said,  some  rather  pointed  discussion  about  where  to  go 
from  here  on  the  Atlanta  case  specifically.  Is  that  right? 

Mr.  King.  Yes. 

Senator  Riegle.  I  guess  what  I  don't  understand  right  now,  with 
Mr.  Bell  the  speaker  and  sort  of  the  focal  point  of  the  meeting,  when 
this  discussion  evolved  what  part  would  he  play  in  it? 

Mr.  King.  Bell  did  not  play  any  part. 

Senator  Riegle.  So  he  just  sat  and  listened  to  this? 

Mr.  King.  Bell  did  not  say  anything  at  all. 

Senator  Riegle.  So  you're  saying  this  just  was  a  discussion  that 
ensued  sort  of  around  him  at  that  point  ? 

Mr.  King.  Let  me  just  try  to  set  the  stage  for  you.  After  a  speaker 
has  spoken  at  the  action  forum,  we  pretty  much  ignore  that  speaker. 
That's  what  really  happens.  Some  speakers  leave  but  we  always  say 
that  you're  entitled  to  stay  if  you  would  like  to  stay. 

Bell  stayed,  but  Bell  did  not  say  a  thing  that  was  improper  or  par- 
ticipate once  we  talked  about  trying  to  sit  down  and  try  to  settle  this 
case.  He  did  not. 
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Senator  Riegle.  I'm  impressed  that  you  can  remember  it  that  pre- 
cisely, but  how  can  you  say  that  with  such  certainty  ? 

Mr.  King.  I  can  only  say  what  I  saw  and  what  I  heard.  Now,  I  can't 
speak  for  the  school  board  or  what  Bell  did  Avith  the  school  board 

outside  of  that  meeting  or  what  happened 

Senator  Riegle.  No;  and  we're  not  questioninir  that  now.  I'm  just 
really  interested  in  pinning  down  what  happened  in  the  meeting,  but 
you're  saying  that,  while  he  stayed,  that  your  memory  is  very  clear 
that  there  was  no  further  comment  by  him  ^ 

Mr.  King.  Not  only  is  my  memory  clear,  but  I  checked  my  memory. 
I  got  in  touch  with  the  black  members  who  were  at  that  meeting  before 
I  came.  I  wanted  them  to  tell  me :  Would  you  give  me  your  recollec- 
tion because  this  is  going  to  come  up  ? 

Senator,  without  fear  of  successful  contradiction,  I  would  stand 
with  my  statement  on  that.  Bell  did  discuss  the  status  of  school  deseg- 
regation throughout  the  South.  He  did  talk  about  the  fact  that  the 
smaller  communities  where  there  are  no  egress  points,  50,000  and  un- 
der, they're  doing  a  better  job  of  desegregating  schools  and  getting 
along  together  than  they're  doing  in  those  major  urban  centers  like 
Atlanta. 

Senator  Riegle.  Let  me  understand,  then,  just  finally,  in  the  latter 
part  of  the  discussion,  when  the  speech  was  over  and  the  group  really 
got  at  it,  and  were  talking  about  the  Atlanta  plan,  describe  as  fully 
as  you  can  the  remaining  part  of  the  meeting  up  until  the  time  that 
everybody  left  the  room. 

Mr.  King.  I  think  I've  already  done  that.  Senator  Riegle.  First  of 
all,  we  normally  have  two  items  on  the  agenda.  I  don't  know  what  else 
was  on  the  agenda.  I  really  only  focused  in  on  this  education  issue  but 

I  could  find  out  by  just 

Senator  Riegel.  No  ;  I'm  really  interested  in  the  part  of  it  that  re- 
lates to  the  Atlanta  plan. 

Mr.  King.  Calloway  and  Lane,  the  tv.'O  cochairmxen  who  sit  side  by 
side  to  end  those  meetings,  suggested  that  I  and  Van  Landingham  con- 
sider sitting  down,  to  get  the  school  Ijoard  and  NAACP  to  sit  clown 
to  try  to  work  out  some  sort  of  a  settlement. 

Calloway's  position  was  that  it  was  ludicrous  to  continue  spending 
money  at  this  rate  and  we  apparently  aren't  doing  anything. 

Senator  Riegle.  Just  to  finish,  so  how  long  would  you  say  that  dis- 
cussion went  on,  15,  20,  80  minutes,  what  ? 
INIr.  King.  It  couldn't  have  been  over  10. 
Senator  Riegle.  Not  over  10  minutes? 
Mr.  King.  No. 

Senator  Riegle.  And  then  is  that  the  end  and  the  meeting  broke  up 
or  what? 

My.  King.  No  ;  there  was  another  item  on  the 

Senator  Riegle.  OK;  apart  from  the  other  item  that  you  don't 
remember. 

]Mr.  King.  I'm  trying  to  focus  in  on  that,  I  think  the  other  item  was 
employment,  Mr  Riegle.  I  think  it  was  employment  that  we  discussed 
but  let  m.e  try  to  set  it  clear  for  the  committee  one  more  time. 

We  had  a  meeting  last  Saturday,  for  instance.  There  were  two  items 
on  the  agenda.  One  was  international  affairs  and  a  gentleman  who  was 
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the  executive  director  of  the  Southern  Council  on  Political  Action 
came  in  and  talked  for  an  hour  and  a  half  on  international  affairs  and 
its  impact  on  the  South. 

When  he  finished  his  presentation,  wo  then  went  into  a  discussion  of 
the  upcoming  general  assembly  and  the  kinds  of  bills  that  miglit  be 
coming  up  that  we  ought  to  be  concerned  about. 

Pie  sat  there  through  that  meeting.  He  said  nothing.  That  is  a  typical 
meeting  so  it  is  not  unusual  for  Judge  Bell  or  any  other  speaker  to 
come  and  speak  in  the  first  part  of  the  meeting  and  then  stay  through. 

It's  rather  impolite  to  ask  them  out  if  you've  asked  them  to  come 
and  talk. 

Senator  Eiegle.  I  think  I  have  a  clear  picture  of  it.  I  appreciate 
your  walking  me  through  it. 

That's  all  for  me,  Mr.  Chairman. 

Chairman  Eastland.  Are  there  any  further  questions? 

Senator  Sasser.  Mr.  Chairman,  could  I  just  ask  a  few  questions 
here  ? 

Chairman  Eastlaxd.  Certainly. 

Senator  Sasser.  Mr.  King,  I'm  not  clear  in  my  mind  on  a  few  thin^fs. 
Now^,  were  you  president  of  the  NxiACP  chapter  in  Atlanta  when  the 
school  case  was  filed  there  ? 

Mr.  King.  No,  no.  No ;  I  w^as  a  youngster. 

Senator  Sasser.  When  w\as  the  case  filed  in  district  court  there  ? 

Mr.  King.  It  was  filed  on  January  11, 1958. 

Senator  Sasser.  Now,  did  it  ever  get  out  of  the  Federal  district  court 
there  and  up  into  the  appellate  structure  ? 

Mr.  King.  You'd  have  to  ask  some  of  the  lawyers  about  that  but  I 
believe  that  it  may ;  you  see,  we  integrated  the  schools  in  September 
IdCA. 

Senator  Sasser.  Was  this  voluntary  integration  or  was  it  under  court 
order  ? 

i\Ir.  King.  No.  No ;  there  are  very  few  voluntary  things  down  there. 

Senator  Sasser.  It  was  under  court  order  ? 

Mr.  King.  That  was  a  court  order  and  I'm  not  sure  whether  it  was 
appealed  to  the  fifth  circuit  or  now,  but  I  know  there  was  a  court  order 
that  Atlanta  schools  had  to  integrate  in  September  1961. 

Nine  kids  went  to  those  schools. 

Senator  Sasser.  What  I'm  getting  at,  during  the  course  of  this 
litigation,  you  gave  different  percentages  of  black  students.  What  was 
the  percentage  of  black  students  when  the  lawsuit  was  filed  ? 

Mr.  King.  It  was  38.8  percent. 

Senator  Sasser.  And  what  v\^as  the  percentage  of  black  students  in 
the  school  system  when  you  settled  the  lawsuit  ? 

Mr.  King.  It  w^as  81.5  percent. 

Senator  Sasser.  What  had  happened  in  that  interim?  What  had 
■  happened  to  the  white  students  ? 

Mr.  King.  White  flight. 
i      Senator  Sasser.  White  flight  to  the  suburbs  ? 

Mr.  King.  Eight.  We  had  56,191  whites  in  1958,  and  in  1973  we  had 
15,997. 

Senator  Sasser.  And  what  about  black  students?  Did  that  number 
remain  pretty  constant  ? 
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Mr.  King.  In  1958  we  liad  35,571,  and  in  1973, 71,786. 
Senator  Sasser.  So  the  number  of  black  students  had  increased 
:rather  dramatically  ? 

Mr.  King.  Right. 

Senator  Sasser.  ^Vliile  the  number  of  white  students  had  declined  ? 

Mr.  King.  Right. 

Senator  Sasser.  Now,  this  organization  known  as  the  Action  Forum, 
you  indicated  some  of  the  members  of  the  Action  Forum ;  I  think  you 
said  Miles  Lane,  former  president  of  the  C.  &  S.  Bank  in  Atlanta.  That 
is  the  largest  bank  in  the  city  of  Atlanta ;  is  it  not  ? 

Mr.  King.  In  the  State  of  Georgia. 

Senator  Sasser.  In  the  State  of  Georgia.  And  Ivan  Allen;  was  he 
mayor  of  Atlanta  at  that  time  ? 

ISIr.  King.  Ivan  Allen  is  not  a  member  of  the  action  forum.  His 
son  joned  the  action  forum  but  it  was  after  1973. 

Senator  Sasser.  And  you  said  the  president  of  the  Atlanta  Chamber 
of  Commerce  was  a  member  ? 

Mr.  King.  Right. 

Senator  Sasser.  Well  this  sounds  like  sort  of  the  black  and  white 
power  structure  of  the  city  of  Atlanta.  Is  that  a  fair  statement  ? 

Mr.  King.  It  would  seem  that  way  to  me ;  yes. 

Senator  Sasser.  And  as  I  understand  it,  then,  Judge  Bell  came  to 
address  the  action  forum  on  the  question  of  the  law  of  the  land  with 
regard  to  school  desegregation.  Is  that  correct  ? 

Mr.  King.  Yes. 

Senator  Sasser.  Was  it  after  that  that  a  meeting  took  place  between 
the  various  complainants  or  those  interested  in  the  lawsuit  ? 

Mr.  EJNG.  Yes. 

Senator  Sasser.  And  Judge  Bell,  he  did  not  instigate  this  meeting, 
did  he? 

Mr.  King.  No.  No;  we  meet  every  Saturday.  I'm  sorry;  once  a 
month. 

Senator  Sasser.  And  at  this  meeting,  that  is  where  you  discussed 
the  possibility  of  settling  the  controversy  out  of  court? 

Mr.  King.  Mr.  Calloway  and  Mr.  Lane. 

Senator  Sasser.  Mr.  Calloway  is  a  black  man,  is  he  not,  and  I  think 
was  exposed  earlier  as  a  Republican  by  Mr.  Cochrane?  Who  was  the 
other  individual  ? 

Mr.  King.  Mr.  Lane,  Mills  Lane. 

Senator  Sasser.  Mr.  Lane.  Now  you  said  that  $1  million  had  been 
expended  during  the  course  of  this  litigation  in  legal  fees.  Was  this  $1 
million  of  NAACP  money  pursuing  this  lawsuit  or  was  it 

Mr.  King.  I'm  not  even  sure  that  $1  million  was  accurate  but  that 
was  the  figure  that  was  thrown  out.  It  was  supposed  to  represent  the 
legal  fees  from  both  sides  if  you  added  them  all  up. 

Senator  Sasser.  Is  your  testimony  that  you  never  had  a  meeting 
with  Judge  Bell  without  your  attorneys  present  to  discuss  the  settle- 
ment of  this  lawsuit  or  this  litigation  in  the  court  system  there  in 
Georgia? 

Mr.  King.  I  met  with  Judge  Bell  when  he  came  to  address  the  action 
forum.  In  other  words,  that's  my  first  time  meeting  him. 

Senator  Sasser.  Did  you  ever  meet  with  him  again  ? 
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Mr.  King.  Oh,  I've  seen  him  on  the  street. 

Senator  Sasser.  Mv  point,  thoiifrh,  Mr.  King,  did  yon  ever  meet  with 
Judge  Bell  at  his  instigation  to  discuss  the  merits  of  this  suit  and  try 
to  work  out  some  sort  of  compromise  settlement  ? 

Mr.  King.  No. 

Senator  Sasser.  You  did  not? 

Mr.  King.  No. 

Senator  Sasser.  And  he  never,  then,  told  you  to  get  together  with 
him  without  the  lawyers  beinor  present  to  discuss  the  case. 

Just  one  final  question.  Mr.  Chairman,  then  I  will  quit  because  I 
know  the  hour  is  getting  late. 

I  gather  that  the  NAACP  national  headquarters,  after  evaluating 
the  settlement  of  the  litigation,  was  not  happy  with  it.  Are  you  no 
longer  a  member  of  the  XAACP  in  good  standing? 

Mr.  King.  Xo  ;  that's  not  really — they  suspended  me  for  a  couple  of 
years,  but  let  me  just  say,  Mr.  Sasser,  again  to  reiterate,  that  every 
step  of  the  way  in  the  development  of  that  settlement  I  was  with  an 
NAACP  official. 

The  regional  director — I  did  most  of  it  at  her  home.  She  stayed  in 
constant  contact  with  the  New  York  office.  ^Mr.  Wilkins  called  me,  I 
think  I  said  that  earlier.  The  New  York  Times  had  a  front  page  article 
about  his  congratulating  me. 

Now  what  happened  between  the  time  he  and  I  talked  and  the  time 
that  I  got  the  telegram  I  really  don't  know  but  I  have  presumed,  and  I 
think  any  other  reasonable  man  could  presume,  that  there  was  an 
evaluation  that  was  a  continuous  process  because  we  didn't  do  this 
overnight.  This  took  several  months  of  meetings,  negotiating,  and 
talking. 

Senator  Sasser.  Of  course  that  is  very  important  to  you,  and  I  think 
an  important  matter,  but  it  is  really  not  relevant  to  this  issue  here. 
What  I  am  trying  to  ^et  at  is  the  question  of  whether  or  not  Judge  Bell 
did  inject  himself  into  this  settlement,  this  court  settlement. 

You  say  he  did  not  and  that  satisfies  me.  Thank  you. 

Senator  PIeinz.  Mr.  Chairman,  if  I  may  ? 

Chairman  Eastland.  Certainly. 

Senator  Heinz.  Mr.  King,  I  have  just  one  brief  question  for  you. 
That  is,  in  the  course  of  Judge  Bell's  address  to  the  action  forum  and 
his  speech  on  school  desegregation  did  he  indicate  at  anj'  time  that 
metropolitanwide  busing  was  not  the  law  of  the  land,  it  was  not  some- 
thing that  would  be  achievable?  Did  he  touch  on  that  in  any  way, 
shape,  or  form  ? 

Mr.  King.  No.  No;  I  don't  recall  his  talking  about  metro  desegrega- 
tion at  all.  He  may  have,  but  I  don't  recall  it. 

Senator  Heinz.  Thank  you. 

Mr.  King,  might  I  just  add  that  I  think  your  contribution  has  been 
very  helpful  to  us  all. 

INIr.  King.  Thank  you. 

Senator  Sasser  [acting  chairman].  Just  let  me  say,  Mr.  King,  that 
we  very  much  appreciate  your  being  here  with  us  today.  Thank  you 
for  bringing  this  information. 

ISIr.  King.  Tliank  you  very  much. 

Senator  Sasser.  Tiiank  you,  sir. 
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Mayor  Cooper? 

IVIr,  Cooper.  Mr.  Chairman. 

Senator  Sasser.  I  want  to  welcome  you  to  this  committee  today  and 
to  say  tliat  you  have  been  very  patient  the  past  2  days  through  this 
testimony. 

We  look  forward  to  your  testimony.  You  may  proceed. 

TESTIMONY  OF  A.  J.  COOPEE,  MAYOR  OP  PRITOHARD,  ALA., 
PRESIDENT,  NATIONAL  CONPERENCE  OF  BLACK  MAYORS 

iNIr.  Cooper.  ]Mr.  Chairman,  in  spite  of  my  rare  disagreement  with 
several  distinguished  colleagues  for  whom  I  have  great  admiration, 
my  sense  of  fairness  compels  me,  in  regard  to  the  confirmation  of 
Judge  Grifiin  B.  Bell,  to  share  with  you  my  insights  on  this  matter. 

I  am  comfortable  in  so  doing  because  I  believe  that  the  black  com- 
munity can  have  unity  without  uniformity.  I  am  aware  that  a  white 
male  from  the  Deep  South  who  must  endure  close  and  careful  ques- 
tioning from  some  civil  rights  organizations  will  be  made  most  sensi- 
tive to  those  matters  which  are  important  to  the  minority  groups  of 
this  Xation. 

Some  say  this  baptism  of  fire  could  be  helpful  by  making  the  nomi- 
nee desirous  of  demonstrating  that  a  white  southerner  wdll  insure  the 
enthusiastic  and  ardent  enforcement  of  the  law  and  the  vigilent  pro- 
tection of  the  lights  of  minorities  more  than  the  usual  and  now  ac- 
cepted white  liberal  who  feels  that  he  or  she  knows  all  of  the  problems 
of  minorities  but  has  neither  a  moral  nor  a  political  imperative  to  act 
further. 

On  the  contrary,  I  am  pleased  today  to  be  able  to  express  to  you  my 
support  of  the  nomination  of  Griffin  Bell  to  be  the  Attorney  General 
of  the  United  States  and  respectfully  to  urge  this  committee  to  rec- 
ommend his  confirmation  to  the  full  Senate. 

I  speak  to  you  from  my  experience ;  my  experience  as  a  founder  of 
the  Black  American  Law  Student  Association  in  1967,  a  group  now 
with  chapters  in  most  law  schools  in  America ;  my  experience  as  the 
first  black  national  officer  of  the  American  Bar  Association's  Law 
Student  Division  where  I  served  as  national  treasurer  after  defeating 
now-Congressman  Menclell  Davis  of  South  Carolina;  my  experience 
as  a  cofounder  and  former  member  of  the  board  of  the  National  Con- 
ference of  Black  Lawyers;  my  experience  as  an  intern  and  a  cooperat- 
ing attorney  with  the  NAACP  Legal  Defense  Fund ;  my  experience  in 
being  elected  and  reelected  the  mayor  of  a  poor  biracial  city  in  the 
Deep  South. 

Most  importantly,  I  speak  to  you  as  a  lawyer  who  has  handled 
civil  rights  cases  before  Judge  Bell. 

I  learned  nuich  of  my  civil  rights  law  at  the  New  York  University 
School  of  Law  under  the  tutelage  of  then-Prof.  Robert  L.  Carter,  now 
a  Federal  district  judge  in  New  York.  Judge  Carter  was  one  of  the 
principal  arcliitects  of  the  NAACP's  court  desegregation  battle. 

I  received  my  basic  clinical  legal  training  at  the  legal  command 
center  of  the  civil  rights  struggle,  the  NAACP  Legal  Defense  Fund. 
T  received  by  baptism  of  fire  in  those  bastions  of  judicial  conservatism, 
the  courtrooms  of  Alabama. 
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Tliese  experiences  equip  me  to  speak  with  authority  as  to  Judge 
BelFs  performance  in  the  sweat  and  dirt  of  the  arena  of  the  ci\dl 
rights  struggle  in  the  fifth  circuit. 

My  knowledge  of  Judge  Bell  primarily  comes  from  my  represent- 
ing for  2  years  the  private  plaintiffs  in"^a  school  desegregation  suit, 
Davis  V.  The  Board  of  School  Commissioners  of  MoMle  Count]). 

Judge  Bell  was  the  lead  judge.  This  litigation  spanned  a  decade. 
There  were  over  a  dozen  appeals  to  the  circuit  court.  In  two  instances 
there  were  appeals  heard  by  the  U.S.  Supreme  Court. 

In  the  latter  instance,  Davis  was  the  companion  case  to  Sioan  in 
the  Supreme  Court.  The  decision  of  the  Supreme  Court  in  these  two 
cases  fiiTnly  established  busing  as  a  clearly  permissible  tool  in  the 
panoply  of  devices  permitted  for  courts  to  use  to  insure  the  desegre- 
gation of  schools. 

This  clear  statement  of  the  Supreme  Court  led  the  thoroughly 
defeated  defendant  school  board  in  Davis  to  enter  into  a  consent 
decree  agreed  upon  by  the  parties. 

I  also  represented  the  plaintiff  black  police  officers  in  Allan  v. 
Mohile  which  has  been  mentioned  earlier  here  which  was  at  the 
time,  in  part,  a  test  case  in  developing  the  law  on  testing  and  test 
validation. 

As  a  result  of  my  involvement  in  Allan,  I  was  once  again  able  to  see 
Judge  Bell's  performance  firsthand. 

Senators,  I  do  not  pretend  to  support  Judge  Bell  because  I  agree 
with  each  of  his  decisions.  I  support  the  nominee  because  in  the 
matters  which  I  personally  handled  I  found  in  him  certain  basic 
qualities  which  I  believe  have  a  bearing  on  accurately  predicting  his 
future  performance  as  Attorney  General. 

Lawyers  and  judges  can  have  sincere  differences  of  opinion  and 
reach  different  conclusions  honestly  on  the  same  set  of  facts,  especially 
in  the  context  of  interpreting  developing  areas  of  the  law. 

This  is  especially  true  when  advocates  are  attempting  to  develop 
new  legal  theories  and  also  trying  to  broaden  established  precedents. 

I  note  that  none  of  the  written  testimony  of  which  I  am  aware, 
with  tlie  exception  of  the  testimony  of  Citizens  for  Class  Action  Law- 
suit, Inc.,  presented  by  the  opponents  to  Judge  Bell's  confirmation, 
approaches  in  a  lawyer-like  fashion  the  substance  of  the  opinions  of 
Judge  Bell. 

None  of  the  aforementioned  testimony  discussing  the  opinions  of 
Judge  Bell  are  set  in  the  context  of  applicable  Supreme  Court  deci- 
sions or  the  prevailing  ca?e  law  in  the  fifth  circuit. 

The  reason  may  be  that  most  civil  rights  attorney's  would  agree 
that  the  judge's  civil  rights  decisions  usually  range  from  moderate 
to  lil:>eral  and  were  within  the  limits  of  existing  case  law. 

This  is  not  to  say  that  the  decisions  could  not  have  been  more  in  our 
favor.  Of  course,  every  advocate  desires  the  most  that  can  be  achieved. 
However,  the  refusal  of  an  appellate  court  judge  by  his  decisions  to 
extend  legal  theories  to  the  outer  limits  desired  by  civil  rights  lawyers 
cannot  be  interpreted  to  mean  automatically  that  the  judge  is  either 
hostile  or  a  racist. 
_  As  a  black  elected  official  in  the  Deep  South,  I  have  a  view  of  the 
civil  rights  struj2:2rle  different  from  some  who  live  in  Washinjrton  and 
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New  York.  As  the  mayor  of  Pritchard,  Ala.,  I  have  to  struggle  on  a 
daily  basis  with  reconstructed  and  unreconstructed  white  folks. 

Black  Americans  have  always  been  a  forgiving  people.  Dr.  Martin 
Luther  King,  Jr.,  dreamed  and  died  for  the  day  when  all  of  us,  black 
and  white,  could  share  power.  It  is  this  theory  of  redemption  wliicn 
has  enabled  black  southerners  and  white  southerners  to  lead  this  Na- 
tion toward  the  realization  of  the  promise  of  our  Constitution. 

I  know  that  in  the  South  the  progress  of  blacks  will  come  to  a  halt 
if  we  cannot  continue  to  build  bridges  and  cross  bridges  with  white 
southerners  in  spite  of  acts  they  may  have  committed  10,  15,  or  20 

years  ago.  .        •       i      >-      i 

This  is  surely  just  as  certain  for  blacks  and  whites  in  the  ^orth, 
the  East,  and  the  West.  It  is  clear  to  me  that  we  must  move  beyond 
the  past  if  there  is  to  be  a  biracial  future  for  America. 

Judge  Bell's  candid  responses  to  the  queries  of  this  committee  and 
my  own  experience  with  him  to  say  to  me  that  he  is  committed  to  work- 
ing toward  that  biracial  future. 

I  must  candidly  say,  Senators,  the  young  blacks  from  my  city  who 
are  in  colleges  and  graduates  schools  are  minimally  concerned  about 
what  exclusive  bona  fide  private  social  club  to  which  any  of  you  or 
any  other  white  may  belong,  but  they  are  maximally  concerned  about 
whether  an  individual  with  a  degree  in  public  administration  can  gain 
admission  to  fair  employment  opportunities  in  the  extremely  exclu- 
sive club  of  the  Congress  and  the  Federal  agencies. 

They  are  concerned  whether  their  teenage  brothers  and  sisters  will 
ever  find  work  anywhere. 

If  we  are  to  move  on,  on  one  hand,  some  must  assume  both  legally 
and  legislatively  that  what  is  becoming  one  of  America's  most  exclu- 
sive clubs  for  blacks  and  minorities— the  jobsite — is  opened  up  for 
every  willing  American. 

On  the  other  hand,  some  of  us  must  stop  living  for  our  grand- 
parents and  live  for  our  children.  We  must  put  aside  the  Mayor 
Cooper  syndrome  by  which  we  require  and  insist  that  white  folks  not 
only  change  their  ways  but  get  on  national  television  and  say  ]Mayor 
Cooper,  I'm  sorry. 

The  nomination  of  Judge  Carswell  was  wrong  and  Judge  Bell  was 
wrong  in  supporting  the  nomination.  One  has  to  be  neither  learned 
nor  psychic  to  understand  clearly  that  Judge  Bell  regrets  his  actions 
and  would  not  have  sent  the  letter  of  endorsement  if  he  had  known 
what  he  knows  now. 

As  I  conclude,  my  experience  with  Judge  Bell  is  that  he  was  one 
of  the  most  intelligent  and  thoughtful  judges  in  the  fifth  circuit.  He 
was  a  judge  who  was  willing  to  listen,  to  be  educated,  and  one  who 
could  be  persuaded  to  change  his  views  when  given  a  solid  legal  peg 
on  which  to  hang  his  judicial  cap. 

He  was  a  judge  who  treated  black  lawyeis  with  dignity  and  respect 
in  formal  proceedings  and  one  who  treated  us  cordially  in  court  con- 
ferences. I  found  Judge  Bell  to  be  most  impatient  with  defense  at- 
torneys who  offered  spacious  arguments  for  the  simple  purpose  of 
delay. 

As  the  judge  mentioned  yesterday,  much  can  be  accomplished  in  con- 
ferences between  the  court  and  the  parties  in  school  litigation.  In 
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these  settings,  it  was  my  experience  that  Judge  Bell  was  forceful  in 
insisting  that  the  defendants  comply  with  the  law. 

His  etforts  were  geared  to  get  the  parties  to  comply  with  the  law 
expeditiously.  Where  there  was  firm  disagreement,  he  sought  agree- 
ment in  ways  consistent  with  the  law  and  which  both  sides  could 
accept  with  integrity. 

It  is  to  Judge  Bell's  credit  that  he  also  insisted  on  district  court 
judges  doing  what  was  right  and  necessary  to  enforce  the  plaintiff's 
rights.  I'm  certain  that  this  included  direct  telephone  communications 
with  the  district  court  in  order  to  assure  that  tlie  usually  recalcitrant 
district  court  would  act  reasonabl}'  on  matters  which  had  been  reversed 
or  remanded. 

A  final  matter  of  significance  was  the  judge's  innovativeness  and 
sense  of  fairness.  In  Taliaferro  County,  Ga.,  he  shocked  many  when 
he  placed  a  school  system  in  receivership. 

In  an  appeal  in  the  Davis  case  involving  attorney's  fees,  he  issued 
a  decision  resulting  in  almost  $100,000  in  fees  to  the  NAACP  Legal 
Defense  Fund  and  local  counsel.  The  defendants  had  reneged  on  their 
agreement  to  pay  the  fees  and  the  district  court  had  dismissed  the 
motion  for  attorneys'  fees. 

I  simply  believe  that  this  committee  and  the  full  Senate  should 
give  Judge  Bell  an  opportunity  to  demonstrate  that  he  will  enthusi- 
astically support  the  Constitution,  enforce  the  laws  of  the  Nation,  and 
carry  out  the  principles  set  forth  by  President-elect  Carter  during 
his  campaign. 

Thank  you,  Senators. 

Senator  Sasser.  JMayor,  we  are  grateful  to  you  for  an  eloquent, 
thoughtful,  well-reasoned,  and,  I  might  say,  tolerant  statement. 

With  the  force  which  you  have  presented  it,  I  hope  that  I  never  run 
up  against  you  in  a  courtroom,  or  politically  for  that  matter. 

I  would  like  to  ask  you  just  one  or  two  questions  and  then  others 
on  the  committee  might  have  some  questions.  I  note  in  your  statement 
you  say  that  there  was  an  appeal  to  Judge  Bell's  court  in  which  he 
rendered  a  decision  resulting  in  almost  $100,000  in  fees  to  the  NAACP 
Defense  Fund  and  the  local  counsel. 

Had  the  lower  court  failed  to  hold  that  way  ?  Was  he  reversing  the 
lower  court? 

Mr.  Cooper.  Yes,  sir. 

Senator  Sasser.  I  notice  also  that  you  refer  to  a  district  court 
which  was  usually  recalcitrant.  Where  is  this  court  located? 

]Mr.  Cooper.  The  District  Court  of  the  Southern  District  of  Ala- 
bama. The  sitting  judge  at  the  time  on  Bernie  Mae  Davis  was  Judge 
Daniel  Thomas.  The  sitting  judge  since  then  on  that  case  has  been 
Judge  Brevard  Hand. 

I  think  they  probably  have,  in  civil  rights  cases,  a  95,  99  degree  re- 
versal rate. 

Senator  Sasser.  I  see.  I  assume  from  your  statement  here  that  Juclge 
Bell  was  exercising  his  prerogatives  as  an  appellate  judge  in  riding 
herd  on  that  district  court  ? 

jMr.  Cooper.  Yes,  sir. 

Senator  Sasser.  I  see. 

It  looks  like  you  and  I  are  the  only  ones  left  here,  Senator. 

Senator  Riegle.  Thank  vou.  Mr.  Chairman. 
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I  have  some  questions  that  have  been  prepared  that  I  want  to  go 
over  with  you  just  quickly.  The  first  one  relates  to  the  fact,  as  I'm 
told,  that  you  supported  Governor  Wallace  in  his  last  race  for  Gov- 
ernor in  Alabama.  Is  that  right  ? 

;Mr.  Cooper.  You  were  told  incorrectly,  sir. 

Senator  Riegle.  That  is  not  correct  ? 

Mr.  Cooper.  No  ;  it  is  not. 

Senator  Riegle.  Were  you  active  in  that  campaign  ? 

Mr.  Cooper.  No  ;  I  was  not,  sir. 

Senator  Riegle.  So  you  took  no  sides  wliatsoever  for  any  candidate  ? 

Mr.  Cooper.  No  ;  I  did  not. 

Senator  Riegle.  Let  me  ask  a  different  question. 

Mr.  Cooper.  I  believe  at  the  time  my  brother  was  running  in  the 
State  legislative  race.  I  was  active  in  that  campaign  and,  as  you  know 
Senator,  many  times  politicians  try  to  stay  involved  in  only  one  race 
at  a  time. 

Senator  Riegle.  So  jout  brother  was  a  candidate  and  you  were 
involved  with  him  but  you  did  not  support  in  any  way,  shape,  or  form 
Governor  Wallace's  campaign  ? 

Mr.  Cooper.  No,  sir. 

Senator  Riegle.  I  don't  mean  these  questions  to  be  provocative, 
but  they  are  here  and  I  just 

Mr.  Cooper.  No.  You  just  shoot  your  hardest  shot,  sir. 

Senator  Riegle.  OK.  Were  you  involved  in  negotiating  a  settlement 
of  the  3/ohiIe  case  under  Judge  Bell's  supervision  ? 

Mr.  Cooper.  Yes,  sir,  I  along  with  members  of  the  staff  of  the 
NAACP  Legal  Defense  Fund,  which  settlement  was  approved  by  the 
plaintiff  in  the  case  and  also  approved  by  the  school  board. 

Senator  Riegle.  Do  you  recall  offhand  how  many  black  children 
remained  in  all  black  or  virtually  all  black  schools  as  a  result  of  that 
settlement  ? 

Mr.  Cooper.  The  settlement  was  entered  into,  if  I  recall  correctly, 
in  1972;  1971  or  1972,  and  I  do  not  have  a  specific  recollection  of  it. 

Senator  Riegle.  The  information  I  have  is  that  apparently  about 
45  percent.  Would  that  ring  a  bell  ? 

Mr.  Cooper.  It  does  not  ring  a  bell,  but  it  may  be  correct. 

Senator  Riegle.  Do  you  recall  offhand,  were  all  the  children  in  the 
district  bused  ?  I  mean, "were  the  white  children  and  the  black  children 
both  bused  or  not?  Or  were  only  the  black  children  bused? 

Mr,  Cooper.  No;  white  and  black  children  were  bused. 

Senator,  let  me  say  this.  The  Bemie  Mae  Davis  case  was  appealed 
to  the  U.S.  Supreme  Court.  It  was  remnndod  to  the  circuit  court  at 
which  time  I  received  a  call  from  the  chairman  of  the  JMobile  County 
School  Board  who  said :  "We  are  tired  of  litigating.  We'd  like  to  settle 
this  matter." 

Over  a  period  of  some  4  months,  there  was  hammered  out  between 
the  plaintiffs,  the  representatives  of  the  NAACP  in  ^Mobile,  the  repre- 
sentatives of  the  Nonpartisan  Voters'  League,  the  representatives  of 
several  other  black  organizations  a  plan. 

There  was  also  prepared  a  plan  by  the  ISIobile  County  School  Board. 
There  were  negotiations  with  regard  to  both  of  those  plans. 

There  was  a  plan  developed  which  the  citizens,  black  and  white,  rep- 
resented by  their  representatives  and  their  counsel,  which  was  agreed 
upon.  That  plan  was  presented  to  the  court  and  was  accepted. 
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]Much  of  this  was  done  in  the  district  court.  Some  of  it  was  done  in 
the  circuit  court. 

Senator  Riegle.  I'm  not  personally  familiar  with  it,  but  the  informa- 
tion I  have  suggests  that  there  were  some  differing  opinions  within 
the  community  and  that 

Mr.  Cooper.  ]Mr.  Chairman,  hindsight  is  20/20  vision.  At  the  time  the 
case  was  settled  it  was  considered  to  be  a  victory.  It  was  considered 
that  we  had  done  some  landmark  things. 

Senator  Riegle.  But  there  were  some  black  parents  apparently  that 
did  not 

Mr.  Cooper.  No,  sir,  not  at  the  time  tliat  we  settled  that  lawsuit. 
When  we  settled  that  lawsuit  everyone  was  in  agreement  on  the  settle- 
ment including  the  national  NAACP  and  including  the  NAACP  Legal 
Defense  Fund. 

Senator  Riegle.  Was  there  a  time  at  some  point  with  respect  to  that 
case  where  there  was  a  group  of  black  parents  that  were  upset  enough 
about  it  that  they  came  and  picketed  your  office  ?  Is  that  correct '? 

Mr.  Cooper.  Mr.  Chairman,  when  I  was  running  for  office 

Let  me  preface  this  by  saying  something.  You  know  I  heard  some 
people  talk  about  vindictiveness  and  the  fear  of  what  might  happen 
because  they  were  up  here  testifying  against  Judge  Bell.  Let  me  say 
that  because  some  people  belong  "to  civil  rights  groups,  or  are  in  civil 
rights  organizations,  it  does  not  automatically  absolve  them  of  perhaps 
having  a  vindictive  attitude. 

I  will  get  into  that  more  later. 

However,  there  came  to  be  a  time  in  our  county  where  there  was  to  be 
a  scliool  closed,  Tolmanville  High  School.  It  was  an  all  black  school. 
It  was  in  very  bad  shape  and  it  still  is  today. 

LTnder  the  existing  law  then,  and  as  it  is  now,  when  you  build  a  new 
school  you  have  to  apply  to  the  District  Court  to  get  permission  to  do 
so  and  the  law  required  that  that  school  be  built  in  an  area  which 
would  promote  desegregation  rather  than  in  an  all  white  district  or  an 
all  black  district. 

That  was  the  law  and  I  believed  in  it  deeply.  As  an  NAACP  Legal 
Defense  Fund  cooperating  attorney,  I  took  that  position.  I  took  it  with 
my  clients  and  I  insisted  on  it. 

The  black  students  and  the  black  parents  who  attended  that  school 
wanted  to  keep  their  school .  Tolmanville  High  School  was  named 
after  General  Tolman,  a  Civil  War  general.  Blacks  had  only  attended 
that  school  for  about  10  or  12  years.  Eventually  it  became  an  all  black 
school. 

They  cited  to  me  tlie  heritage  of  the  school  and  things  like  this.  I 
said :  But  the  overridino;  thing;  I  have  to  deal  with  is  what  the  law  is 
and  the  law  is  that  tlie  school  must  be  built  at  a  different  site. 

Since  that  time,  black  people  have  tliought  different  things  about 
school  desegregation.  They've  tliought  perhaps  that  busing  is  not 
the  whole  answer  if  it  meaiis  sending  only  their  children.  They've  also 
thouo-ht  that  perhaps  if  it  means  tearing  down  black  schools  and  mov- 
ing them  a  little  farther,  that's  not  the  answer. 

Black  teachers  live  near  those  schools.  Black  children  live  near 
them. 

Some  of  us  have  had  to  have  the  integrity  to  stand  up  even  in  black 
communities  and  say:  No;  that's  not  what  "the  la-w  is.  It  seems  strange 
to  mc  now.  Senator,  that  some  people  in  the  NAACP  would  like  to 


326 

suggest  that  perhaps  that  was  an  imperfection  on  my  part  that  I 
argued  that  position  which  NAACP  lawyers  had  spent  over  a  decade 
establishing  as  part  of  extending  the  theory  of  school  desegregation 
law. 

Senator  Eiegle.  So  I  guess  your  response,  then,  in  summary,  and 
I've  heard  all  you've  said,  is  that  it  was  at  a  later  point  in  time  that 
some  people  were  upset  with  you  in  the  black  community  because  the 
all  black  school  would  be  closed  and  therefore  any  demonstration  at 
that  time  was  on  that  basis  and  no  other, 

Mr.  Cooper.  Senator,  I  would  put  it  differently.  I  don't  believe  they 
were  upset  with  me  at  all.  I  was  elected  mayor  of  my  city.  I  was  re- 
elected with  65  percent  of  the  vote. 

I  think  they  were  upset  with  the  fact  that  the  constitutional  state 
of  the  law  was  not  what  they  would  like  it  to  be  and  that  that  constitu- 
tional state  of  the  law  applied  to  black  citizens  as  well  as  to  white 
citizens,  that  we  had  to  take  the  bitter  with  the  sweet. 

Senator  Eiegle.  And  when  did  that  happen  ? 

Mr.  Cooper.  I'd  say  that  would  be  in  late  1972.  It  would  be  approxi- 
mately a  year  after  the  settlement. 

Senator  Riegle.  I  see,  and  you,  of  course.  I  gather,  have  run  for 
reelection  since  that  time  and  have  been  elected.  You  are  the  mayor 
now? 

Mr.  Cooper.  I  was  elected  in  1972  and  I  was  reelected  this  past 
August   with   65    percent    of  the  vote. 

Mr.  Riegle.  How  many  times  would  you  say  that  you  appeared 
before  Judge  Bell?  I  am  thinking  now  of  number  of  cases  rather 
than 

ISIr.  Cooper.  I  have  appeared  before  him  in  two  cases,  but  on  several 
occasions  in  those  two  cases. 

One  of  the  things,  Senator,  that  I  was  taught  early  in  law  school 
was  that  when  you  are  going  to  appear  before  a  judge  you  try  to  find 
out  about  the  judge  that  you  are  going  to  appear  before  so  that  you 
might  frame  your  arguments  better;  so  I  had  occasion  not  only  to,  at 
that  time,  talk  to  other  lawyers  about  Judge  Bell,  but  look  at  some 
of  Judge  Bell's  decisions. 

Since  that  time,  I  have  had  occasion  to  continue  to  see  what  Judge 
Bell  had  done  and  I  have  had  occasion  to  see  liim  occasionally  on  a 
judicial  conference. 

Senator  Riegle.  "WHiat  does  that  mean  exactly? 

Mr,  Cooper.  In  this  case,  each  circuit — there  are  some  judicial  cir- 
cuits in  the  country  and  each  circuit  annually  has  a  meeting  and  they 
call  it  a  judicial  conference.  It  is  different  from  conferences  that  you 
v/ould  have  between  the  parties  in  chambers. 

Senator  Riegle.  I  see.  and  then  any  lawvers  who  practice  in  that 
■circuit  can  go  to  this  conference  if  they  wish;  is  that  the  idea? 

Mr.  Cooper.  No.  The  lawyers  who  attend  are  normally  lawyers  Avho 
have  been  invited  by  the  district  court  judges. 

Senator  Riegle.  So  did  Judge  Bell  invite  you  to  attend  ? 

INIr.  Cooper.  I  said  the  district  court  judges,  sir. 

Senator  Riegle.  I  see.  so  one  of  the  district  court  judges  invited  you 
to  attend  ? 

Mr.  Cooper.  Yes. 


327 

Senator  Riegle.  "Was  the  thrust  of  your  point  tliat  wliile  tliere  you 
had  an  occasion  to  become  better  acquainted  with  Judge  Bell?  Is  that 
the  idea  ? 

INIr,  Cooper.  Yes,  sir. 

Senator  Riegle.  But  that's  the  extent  of  the  relationship  ? 

]Mr.  Cooper.  Yes,  sir. 

Senator  Riegle.  I  appreciate  your  coming  and  your  statement. 

That  is  all  for  me  at  this  point,  Mr.  Chairman. 

Senator  Sasser.  Senator  Mathias  ? 

Senator  Mathias.  What  was  the  name  of  the  case  that  you  were  just 
discussing,  Mr.  Cooper  ? 

Mr.  Cooper.  We  discussed  Davis  v.  the  Board  of  School  Commis- 
sioners. 

Senator  jSIatiiias.  I  was  called  out  of  the  room  and  missed  tlie  early 
part  of  your  discussion. 

Mr.  Cooper.  I  think  you  have  a  copy  of  my  testimony. 

Senator  Mathias.  Yes,  and  in  that  written  statement  you  mention 
the  Mohile  case. 

Mr.  Cooper.  Yes,  sir.  That  is  the  Mobile  case,  sir. 

Senator  Mathias.  And  that  one  was  reversed ;  right  ? 

Mr.  Cooper.  That  case  spanned  over  a  decade.  It  was  in  the  court  of 
appeals  over  a  dozen  times.  We  had  motions  there  a  number  of  times.  It 
was  in  the  U.S.  Supreme  Court  twice.  It  was  the  companion  case  to 
the  Swann  v.  MecMenhurg  case  in  the  U.S.  Supreme  Court. 

Senator  Mathtas.  Ultimately  that  case  was  reversed  ? 

Mr.  Cooper.  Ultimately  it  was  reversed.  It  was  reversed  and  re- 
manded to  the  district  court  and  there  was  a  consent  decree  entered 
into  by  the  parties. 

Senator  ISIathias.  What  was  the  basis  for  the  reversal  ? 

Mr.  Cooper.  The  basis  of  the  reversal — it  went  up  on  several  ques- 
tions, the  number  of  schools  which  were  required  to  be  integrated  and 
the  busing  question  and  it  established  the  principle  that  busing  w^as 
a  permitted  device  for  district  courts  to  use. 

As  a  result,  busing  was  instituted  in  Mobile  County,  Ala. 

Senator  INIathias.  Now,  what  was  the  error  the  court  found  in  Judge 
Bell's  action  ? 

Mr.  Cooper.  We  were  concerned  that  the  degree  of  desegragation 
was  not  sufficient  at  the  time  and  we  appealed  that  and  the  Supreme 
Court  agreed  with  us. 

Senator  Mathias.  How  about  the  other  case,  Allen  v.  Mohilel 

Mr.  Cooper.  Allen  v.  Mobile  was  a  lawsuit  which  was  brought  by 
black  police  officers  in  the  city  of  Mobile.  It  had  two  distinct  parts 
to  it. 

The  first  part  dealt  with  discrimination  within  the  police  depart- 
ment itself  as  to  things  such  as  black  police  officers  being  required  to 
patrol  only  in  black  neighborhoods,  black  police  officers  not  being  per- 
mitted to  attend  certain  types  of  schools,  black  police  officers  being 
called  nigger  on  the  police  radio. 

The  other  side  of  the  case  involved  the  j^Iobile  County  Personnel 
Board.  In  that  area  of  the  case  we  were  concerned  with  the  fact  that 
black  police  officers  were  not  being  promoted  nor  hired  fairly  and  it 
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dealt  primarily  with  testing,  whether  the  tests  that  were  being  used 
were  fair  tests. 

We  had  a  consultant,  Dr.  Richard  Barrett  from  New  York  City, 
who  is  an  expert  in  industrial  psychology  and  testing.  I  might  say 
this.  This  was  one  of  the  very  iirst  cases,  which  was  brought  in  this 
area,  on  this  subject. 

We  knew  at  that  time  that  it  was  a  test  case  and  we  were  trying 
to  expand  the  law  in  that  case. 

Dr.  Barrett,  in  many  ways,  was  a  very  good  and  competent  wit- 
ness; however,  as  it  tourned  out,  he  had  some  problems  with  the  facts 
which  affected  his  credibility. 

For  example,  in  the  case  the  court  asked  him  about  the  size  of  the 
police  department.  Dr.  Barrett  testified  that  it  was  a  fairly  large 
police  department  of  some  2,000  officers  and  200  or  so  sergeants.  The 
fact  is  there  are  only  about  242  police  officers  altogether  in  the  de- 
partment. That  caused  us  some  problems. 

We  tried  to  clear  them  up,  but  I  think  it  had  a  distinct  effect  on 
the  district  court's  decision. 

The  court  gave  us  almost  everything  we  asked  for  in  the  discrimi- 
nation area  with  regard  to  the  police  department  practices  themselves. 

Senator  Mathias.  Operational  practices  ? 

Mr.  Cooper.  Operational  practices.  On  the  other  side  of  the  case, 
with  regard  to  testing,  we  got  nothing  from  the  district  court.  It 
went  up  on  appeal.  In  a  per  curiam  decision,  the  district  court  was 
affirmed.  There  Avas  a  dissenting  opinion  which  is  quoted  in  some  of 
the  testimony  which  has  been  presented  here  which  takes  Judge  Bell 
to  task,  or  takes  the  court  to  task. 

What  is  interesting,  though,  the  decision  begins,  if  I  recall  correctly, 
with  the  statement  that  the  court  is  reluctant  to  criticize  the  distin- 
guished and  enlightened  lower  court  which  wrote  an  outstanding 
opinion.  Then  it  proceeded  to  do  so. 

Senator  Mathias.  That  is  a  habit  we  have  around  here,  too.  The 
nicer  you  are  when  you  start  a  speech  about  one  of  your  colleagues, 
the  worse  it  is  likely  to  end  up. 

Mr.  Cooper.  I  am  going  to  get  to  that,  also.  Senator. 

In  my  testimony,  I  alluded  to  the  fact  that  civil  rights  lawyers 
have  traditionally  been  advocates,  people  on  the  cutting  edge  of  the 
law.  We  have  tried  to  push  a  law  to  its  outer  edge  because  we  be- 
lieved that  we  had  to  in  order  to  protect  and  secure  rights  which 
were  not  forthcoming  which  should  have  been  forthcoming  Avithout 
even  the  filing  of  the  lawsuits. 

In  doing  that,  because  you  happen  to  lose  or  because  judges  do 
not  agree  with  you,  I  do  not  think  we  can  tlierefore  conclude  that 
tlie  judge  is  either  hostile  or  racist  and  that  is  the  suggestion  which 
I  think  has  been  put  forAvard  here  in  many  cases  Avith  regard  to 
Judge  Bell  in  spite  of  the  fact,  in  my  opinion,  the  judge  has  been 
willing  to  state 

Senator  Mathias.  Let  me  say  that  I  share  that  principle  Avith  you 
and  I  think  it  is  an  extremely  important  principle  for  the  mainte- 
nance of  our  Federal  court  system  or  any  court  s^^stem. 

The  independence  of  judges  has  to  bo  maintained  and  they  sliould 
not  be  intimidated  in  any  way  for  decisions  that  they  have  reached 
in  good  conscience. 
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Mr.  Cooper.  Yes,  sir. 

Senator  ]\£4thias.  So  the  personnel  practices  hare  been  maintained. 
That  is  the  net  efl'ect  ? 

Mr.  Cooper.  Yes,  sir,  and  in  large  measure  they  have  been  main- 
tained to  this  day  in  spite  of  the  fact  that  there  have  been  numerous 
lawsuits  brought  in  other  areas  of  the  country  which  have  sustained 
the  position  we  took  early  on  but  which  was  not  the  law  of  that  cir- 
cuit nor  the  Supreem  Court  law  at  the  time. 

Senator  Mathias.  What  has  been  the  effect  on  the  number  of  black 
policemen  in  Mobile? 

^Ir.  Cooper.  The  effect  has  been  that  the  number  of  black  police 
officers  has  remained  trem.endously  low  to  the  detriment,  I  believe, 
of  the  entire  community;  but  I  must  say  that  this  case,  Allan  v. 
Mobile,  was  not  appealed  to  the  U.S.  Supreme  Court  by  the  NAACP 
Legal  Defense  Fund. 

The  decision  not  to  appeal  it  was  a  recognition  that  the  decision 
was  basically  v^ound  in  the  context  of  the  law  at  that  time,  and  we 
did  not  want  to  risk  an  appeal  to  the  U.S.  Supreme  Court  which 
would  have,  most  likely,  affirmed  it  and  thus  establish  firmly  not 
only  in  the  fifth  circuit  that  case  law  but  in  the  entire  Nation. 

So  there  is  more  than  a  little  bit  of  what  I  will  call  legal  politics 
that  goes  on,  in  reaching  some  of  these  conclusions. 

Senator  Mathias.  I  want  to  thank  you  \'ery  much  and  express  my 
admiration  and  a  little  bit  of  envy  for  a  man  who  can  get  65  per- 
cent of  the  vote. 

Tliank  you  very  much. 

]\Ir.  Cooper.  Thank  you,  sir. 

Senator  Chafee.  Mayor,  I  want  to  join  the  welcome  to  you  here 
and  also  compliment  you  not  only  on  getting  65  percent,  but  on  get- 
ting reelected. 

I  would  just  lilve — and  maybe  you  have  gone  over  this,  we  may  be 
plovring  old  grouiid.  Unfortunately,  I  could  not  be  here  through  your 
whole  statement.  But  in  that  Davis  v.  Mobile  Board  of  Education  case, 
which  you  and  Judge  Boll  worked  out.  as  I  understand  it 

]Mr.  Cooper.  Xot  only  Judge  Bell  and  T,  but  Judge  Bell  and  1  and 
other  attorneys  from  the  XAACP  Legal  Defense  Fund. 

Senator  Chafee.  I  see. 

IMr.  Cooper.  And  much  of  this  was  worked  out  at  the  district  court 
level,  also. 

.     Senator  Chafee.  So  you  came  to  this  settlement  but  then  you  also 
went  ahead  and  appealed  it  at  the  same  time  ? 

T'Jr.  Cooper.  Xo,  sir.  The  settlement  was  implemented.  There  was  a 
portion — Let  me  say  this.  The  lawyers  involved,  the  plaintiffs'  lawyers, 
agreed  to  put  aside  the  question  of  attorneys'  fees  for  the  sake  of  im- 
plementing a  decision. 

We  did  not  want  to  hang  up  the  desegregation  of  schools  while 
lawyers  argued  over  some  money  and  so  we  did  that. 

Senator  Chafee.  But  then  part  of  it  was  appealed  ? 

Mr.  Cooper.  The  plan  did  not  include  attorneys'  fees.  That  was  not 
appealed.  Subsequent  to  that  we  hied  a  motion  in  the  district  court 
for  attorneys'  fees  and  that  motion  was  denied  by  the  district  court. 
That  was  appealed. 

Senator  Chafee.  And  it  ended  up  where,  in  the  Supreme  Court  ? 
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Mr.  Cooper.  No,  That  ended  up  in  the  Circuit  Court  of  Appeals. 
It  Avas  reversed,  sent  back  to  the  district  court.  The  district  court 
awarded  $38,000.  We  did  not  think  that  was  adequate  and  we  appealed 
that  award  back  to  the  Circuit  Court  again  and  the  district  court 
was  reversed  again  and  ultimately  we  were  aAvarded  about  $98,000. 

Senator  Chafee.  As  we  revieAved  what  took  place  in  Mobile,  about 
45  percent  of  the  black  children  ended  up  in  all  black  schools,  did  they  ? 

Mr.  Cooper.  I'm  not  prepared  to  make  that  statement  because  I'm 
not  aware  at  this  time.  That  was  almost  5  years  ago. 

Evei-y  school  in  the  country  was  to  have  a  60/40  ratio  with  the 
exception  of  approximately,  I'd  say,  three  black  high  schools  and  five 
black  middle  schools  which  were  in  all  black  neighborhoods. 

As  I  recall,  that  was  agreed  upon  by  all  of  the  parties  and  the  or- 
ganizations they  represented  in  order  to  limit  the  degree  of  busing  of 
children  and  also  on  the  assurance  of  the  defendants  that  certain 
things  would  be  done  within  those  schools  in  order  to  upgrade  the 
quality  of  education  within  those  schools. 

This  was  also  in  the  context  of  some  blacks  in  the  community  think- 
ing that  desegregation  was  not  a  worthy  goal,  period,  and  that  we 
should  have  all-black  school  districts. 

I  see  Mr.  Roy  Tunis  here  and  I  remember  a  time  I  had  to  fio-ht  him 
because  ho  ^vanted  to  come  into  our  city  and  create  all  black  school 
districts.  We  fought  that  fight  because  we  believed  in  integrated 
schools. 

Senator  Ciiafee.  I  was  interested  to  hear  that,  but  getting  back  to 
your  appraisal  of  Judge  Bell,  it  is  made  on  the  basis  of  your  appear- 
ing before  him,  your  being  present  at  judicial  conferences,  your  having 
argued  cases  before  him — these  two  lengthy  cases — and  on  that  basis 
you  conclude  that  you  find  him  fair  and  objective  ? 

Maybe  he  did  not  always  come  down  your  way  but  you  found  him, 
in  connection  with  civil  rights  matters 

Mr.  Cooper.  Mr.  Chafee,  I  found  him  willing  to  look  white  south- 
erners in  the  eye  and  say :  Mr.,  this  is  the  law  and  you  will  do  it  or 
else.  That  means  a  lot  to  me. 

I  think  he  will  be  willing  to  do  that  in  enforcing  the  laws  of  this 
Nation. 

Senator  Ciiafee.  Thank  you.  Mayor,  for  your  testimony. 

Senator  Sasser.  Mayor,  let  me  touch  07i  two  points  very  quickly. 
There  was  some  suggestion  earlier  this  morning  that  black  Americans 
felt  that  they  had  not  had  enough  input  into  the  Carter  administra- 
tion's selection  of  government  personnel. 

Do  you  have  any  personal  information  of  that?  Have  you  had  any 
personal  dealings  with  any  of  the  members  of  the  transition  team  ?  _ 

Mr.  Cooper.  Senator,  for  about  four  consecutive  weekends,  I  sat  in 
on  meetings  of  the  steering  committee  of  the  caucus  of  black  demo- 
crats. I  believe  we  met  twice  in  Chicago  and  twice  here  in  Washington. 

Governor  Carter  had  requested  the  caucus  of  black  democrats,  which 
is  chaired  by  a  black  man,  Basil  Patterson,  the  vice  chairman  of  the 
democratic  national  committee,  and  was  staffed  by  Frank  Co  wen  of 
the  democratic  national  committee  and  Ms.  Barbara  Williams,  the 
executive  director  of  the  Congressional  Black  Caucus,  to  submit  names 
and  suggestions  with  regard  to  some  2,000  positions. 
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We  met  and  tried  to  do  that.  Members  of  the  transition  committee 
met  at  least  once  with  that  group.  Members  of  representatives  of  the 
group  met  at  least  once  with  Mr.  Watson  and  submitted  names. 

I  know  for  a  fact  that  Congressional  Black  Caucus  met  personally 
with  Governor  Carter  and  submitted  names  so  certainly  we  have  had 
every  opportunity  to  submit  various  people's  names  to  the  transition 
committee  and  to  the  President-elect  directl3\ 

Senator  Sasser.  All  right,  sir. 

Mr.  Cooper.  Senator,  there  is  one  thing  vrhich  if  I  did  not  mention 
I  would  really  be  derelict  in  my  responsibility  to  other  Southern 
black  elected  officials  and  indeed  to  black  people  as  a  whole  who  live  in 
the  South. 

Senator  Sasser.  You  go  right  ahead. 

Mr.  Cooper.  Mr.  Clarence  Mitchell,  the  distinguished  director  of  the 
National  NAxiCP's  Legislative  Office  here,  his  brother,  Perrin  Mitch- 
ell, the  distinguished  chairman  of  the  Congressional  Black  Caucus,  and 
indeed  Mr.  Rauh  I  think  have  insulted  and  impuned  the  integrity  of 
hundreds  of  black  elected  officials  and  black  southerners  and,  indeed, 
owe  us  all  an  apology. 

Mr.  Rauh  had  the  audacity,  sir,  to  suggest  that  I  did  not  represent 
anyone.  I  can  say  to  you  I  do  represent  the  people  in  my  city  and  I 
have  to  stand  for  reelection. 

I  am  not  here  representing,  but  I  am  the  president  of,  the  national 
conference  of  black  mayors  which  has  105  black  mayors  in  it  from 
across  the  South  and  from  other  parts  of  the  country  and  I  have  been 
•  reelected  to  that  post  twice. 

I  don't  know  who  exactly  votes  for  Mr.  Rauh,  or  who  exactly  votes 
for  Mr.  Clarence  Mitchell,  but  we  are  representative  and  we  have  to 
account  for  our  actions. 

I  understand  that  sometimes  in  the  zeal  of  advocacy  there  is  an 
excessive  use  of  language,  howcA'^er  Mr.  Mitchell  said  some  things  and 
I  would  like  to  quote  them  because  I  think  they  are  important. 

Senator  Kennedy  commented — 

There  are  those  who  are  blacks  and  who  are  on  this  witness  list,  and  to  my 
own  awareness  and  knowledge  have  suffered  and  experienced  the  kinds  of  in- 
dignities which  you  very  eloquently  commented  about.  They  are  here  to  speak 
in  his  behalf  .  .  .  I'm  interested  in  what  value  we  should  place  on  their 
testimony. 

Then  Mr.  Mitchell  said  that — 

I  say  the  reason  why  these  people  are  up,  and  I  know  who  they  are  and  I  know 
the  standards  that  they  set,  is  that  they  have  had  so  little  and  have  been  so  used 
to  living  under  imfortunate  conditions — so  I'm  not  surprised  that  they  can  be 
assembled.  I  would  say  that  it  is  unlikely  that  they  would  have  been  a.ssembled 
if  we  hadn't  had  this  opposition. 

Then,  later  on,  he  tells  a  story  by  a  gentleman  named  Pickens  about 
an  elephant.  I  think  you  recall  that.  He  concludes  the  story  by  saying, 

The  elephant  does  not  move  because  he  has  been  chained  in  his  mind. 

And  he  says, 

I  would  say,  because  I  know  many  of  these  people  who  will  come  here  to 
speak  for  Judge  Bell,  that  they  are  chained  in  their  minds. 

I  believe  they  come  here  in  good  faith,  but  they  have  been  for  so  long  under 
a  system  where  second-class  citizenship  is  a  way  of  life  that  in  their  minds 
they  believe  that  is  right. 
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Then  that  it  was  made  clear  to  them  in  Atlanta — 

That  if  they  can  continue  to  have  segregation  in  the  public  schools  .  .  .  and 
that  they  will  share  in  the  jobs  of  the  administration. 

He  went  on  to  say : 

I  sympathize  with  them.  I  have  pity  for  them.  I  do  not  attempt  to  contest 
their  right  to  be  here,  but  I  would  say  that  I  hope,  as  you  listen  to  them,  that 
you  are  not  hearing  the  words  of  persons  who  look  at  the  guarantees  of  the 
Constitution  and  the  color-blindness  of  the  Constitution  as  you  and  I  look  at  it. 

Now,  the  last  thing  he  said  was  that : 

I  feel  .  .  .  — in  response  to  a  question,  I  believe,  from  Senator  Chafee — I  feel 
it  is  correct  to  say  that  those  who  come  up  to  testify  for  Judge  Bell  have  sold 
too  cheaply. 

Clarence  Mitchell  is  one  of  my  idols  but  I  must  candidly  say,  Sen- 
ators, that  I  think  he  demeans  himself  by  insulting  our  integrity  that 
way. 

I  would  also  suggest  that  there  are  probably  more  blacks  who  would 
be  here  testifying  but  are  afraid  of  the  wrath  of  black  civil  rights 
leadership,  that  if  they  came  here  in  opposition  to  this  leadership 
they  would  be  penalized. 

I  am  concerned  about  the  type  of  reception  that  I  am  going  to  get 
from  them  from  now  on  as  a  residt  of  my  coming  here  to  share  my 
experiences  with  yon. 

I  know  that  sometimes  as  a  lawyer  when  I  did  not  Iiave  the  facts  I 
would  aroue  tlie  law,  that  when  I  did  not  have  the  law  I  would  argue 
the  facts,  and  that  when  I  did  not  have  anything  I  would  ]ust  argue.  I 
submit  to  you  that  there  has  been  a  lot  of  just  arguing  here. 

In  the  Carswell  case,  when  I  was  at  the  Legal  Defense  Fund,  we 
worked  onr  butts  off  and  we  gave  you  gentlemen  a  case  by  case  exposi- 
tion of  that  man's  decisions.  If  there  were  the  concern  that  I  am  hear- 
ing here,  they  would  have  worked,  too.  They  have  extensive  legal  staffs. 
Joe  Eauh  isn't  that  busy.  I  have  seen  a  Legal  Defense  Fund  lawyer 
here  for  3  days,  standing  back  there.  He  could  have  been  working  on 
these  decisions  if  that  is  what  the  problem  was. 

I  think  there  is  a  certain  elite  attitude  which  even  black  northerners 
show  toward  black  southerners,  that  somehow  they  know  better,  that 
we  who  live  in  the  South  have  not  had  the  opportunity  so  they  still 
must  paternalistically  tell  us  how  to  do  whatever  it  is  that  we  may 
want  to  do. 

I  would  like  to  submit,  sir,  that  this  is  no  survival  game — because  it 
is  no  game  at  all — as  Mr.  Mitchell  said.  Some  of  us  have  had  the  good 
fortune  to  have  our  parents  put  us  through  the  best  schools  in  America. 
We  have  had  to  work  our  way  out  of  those  schools  and  I  think  that  we 
have  had  experiences  in  the  movement  which  are  the  equal  to  many 
people  who  speak  here. 

I  know  also  that  I  go  to  sleep  every  iiight  in  Alabama  and  I  wake 
up  every  morning  in  Alabama  when  some  people  go  to  luxurious 
apartments  in  Baltimore  and  Washington  and  New  York. 

I  believe  that  while  my  testimony  may  deserve  no  more  weight  than 
other  people's,  it  certainly  deserves  no  less  weight. 

Thank  you  very  much. 

Senator  Sasser  [acting  chairman].  Thank  you. 
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I  cassure  you  that  your  testimony  will  be  given  great  weight  by  at 
least  one  member  of  this  committee. 

Tliank  you  very  much. 

Mr.  Eoy  Innis? 

I  guess  he  has  left.  V^e  will  get  to  him  the  first  thing  tomorrow 
morning. 

]Mr.  INIiTCHELL.  Mr.  Chairman,  with  your  indulgence,  I  would  like 
for  the  record  of  this  case  to  close  at  this  pai-ticular  section. 

I  am  identifying  myself  as  Clarence  Mitchell,  the  individual  to 
whom  the  previous  witness  referred. 

I  will  say  to  him  and  the  committee  that  I  hold  no  animosity  against 
him  for  exercising  his  rights  under  the  first  amendment. 

I  would  say  that  I  was  aware  of  the  fact  that  he  was  elected  mayor 
of  his  community,  and  I  am  happy  to  say  I  thought  that  was  a  great 
event  in  this  Nation's  history. 

His  testimony  must  stand  on  its  own  feet.  I  do  not  retract  anything 
I  have  said.  But  as  evidence  of  my  good  faith  in  Jay,  I  want  to  now, 
in  the  presence  of  all  these  witnesses,  to  shake  hands  with  him  so  that 
you  can  know  I  have  nothing  against  you. 

[Mr.  Mitchell  and  Mr.  Cooper  shake  hands.] 

]Mr.  Cooper.  Mr.  Chairman,  I  do  not  want  this  colloquy  to  get  ex- 
panded. I  am  always  happy  to  shake  Mr.  Mitchell's  hand.  However, 
I  note  that  he  has  not  retracted  any  of  his  statements.  So  I  certainly 
stand  on  what  I  have  said. 

Senator  Sasser.  Let  me  say  that  the  Chair,  and  I  am  sure  the  com- 
mittee, recognizes  that  there  are  areas  of  honest  disagreement  on  this 
matter. 

I  know  that  ]Mr.  Clarence  Mitchell,  by  reputation,  is  a  distinguished 
and  eloquent  spokesman,  not  only  for  black  rights  but  for  the  rights 
of  all  Americans. 

I  have  had  the  pleasure  of  meeting  iSIayor  Cooper  before,  and  I  know 
him  to  be  a  very,  very  able  lawyer  and  a  very  articulate  spokesman, 
not  only  for  his  clients,  but  for  black  Americans,  and  not  just  for 
Southern  black  Americans. 

So  we  thank  you  and  look  forward  to  hearing  from  you  again. 

Senator  Mathias.  Mr.  Chairman,  this  committee  has  been  in  session 
now  since  9  o'clock  this  morning. 

Senator  Sasser.  Well,  Senator,  the  real  chairman  approaches,  and 
we  may  get  a  ruling. 

Senator  Mathias.  I  say  to  the  real  chairman :  We  have  been  in  ses- 
sion since  9  o'clock  this  morning  and  it  is  now  6 :30,  Mr.  Chairman. 

Chairman  Eastlaxd.  Yes ;  I  am  going  to  hear  another  witness. 

Our  next  witness  is  State  Representative  McKinney.  Please  proceed. 

TESTIMONY  OF  STATE  REPRESENTATIVE  JAMES  E.  McKINNEY, 

ATLANTA,  GA. 

Mr.  McKinxey.  Thank  you,  Mr.  Chairman,  and  members  of  this 
committee. 

My  name  is  James  E.  McKinney.  People  in  Atlanta  and  in  Georgia 
call  me  Billy  McKinney. 

I'm  a  State  representative  in  my  third  term.  I  have  a  constituency. 
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I  was  elected  with  79  percent  the  first  time,  82  percent  the  second  time, 
and  100  percent  the  third  time. 

I  didn't  think  I  would  have  to  come  here  and  establish  any  credi- 
bility. 

Chairman  Eastland.  You  don't  have  to. 

Mr.  McKiNNEY.  "Well,  I  think  I  do  since  I  have  been  attacked. 

I  was  a  policeman.  One  of  the  first  black  policemen  in  the  city  of 
Atlanta.  I  Vv-ent  on  the  police  force  in  1948. 

Mr.  Warren  Cochran  and  the  Negro  Voters  League  were  the  people 
who  made  it  possible  for  black  policemen  to  get  hired  in  1948.  They 
were  what  we  call  the  black  power  structure. 

They  always  operated  in  conjunction  with  the  white  power  structure. 

I,  as  a  policeman,  who  was  not  allowed  to  wear  my  uniform  to 
court  and  not  allowed  to  wear  it  into  the  police  station,  did  all  of  our 
business  in  the  basement  of  the  YMCA.  totally  without  dignity,  in 
1948. 

But  I  stayed  there  for  21  years,  and  I  fought  and  I  picketed  the 
Atlanta  Police  Department.  And  I  raised  all  kinds  of  hell.  And  every- 
body in  Atlanta  and  everybody  in  Georgia  knows  that  Billy  McKinney 
fought  for  the  dignity  of  and  the  rights  of  black  Atlanta  policemen. 

I  came  to  Resurrection  City  and  stayed  3  weeks  up  here.  So  I  do 
have  a  track  record  in  civil  rights  and  fighting  for  the  dignity  of  black 
people. 

The  reason  I  am  here — and  I  paid  my  own  fare,  too,  and  I  have  been 
here  3  days  away  from  the  Georgia  General  Assembly,  and  they  are  in 
session  and  voting  and  I  will  have  to  go  back  and  explain  my  absence — 
is  that  I  saw  developing  the  worst  distortion  of  fact  that  your  adminis- 
trative aides  could  ever  put  together,  as  if  newspaper  clippings  could 
tell  the  true  story  of  what  went  on  during  the  events  of  the  Vandiver 
administration  and  the  establishment  of  the  Sibley  commission. 

I  would  like  to  tell  you  that  the  Sibley  commission  was  introduced 
in  the  general  assembly  by  the  present  Governor,  George  Busb}'.  There 
was  terrible  turmoil.  Ernie  Vandiver  had  campaigned  on  "No,  not  one. 
Not  a  single  black  child  will  ever  go  into  a  white  school.''  And  not  only 
did  he  campaign  on  it,  every  member  of  the  general  assembly  who  won 
election  tliat  year  campaigned  on  it.  It  was  the  only  Avay  you  could  win 
an  election  in  Georgia. 

I  would  like  for  you  to  know,  and  enter  into  the  record,  that  last 
year,  1976,  Judge  Bell  was  honored  at  Morris  Brown  College,  a  black 
college  over  100  years  old,  as  the  man  of  the  year. 

He  was  honored  for  his  role  in  establishing  the  Sibley  commission. 
That  is  just  how  important  black  people  in  Georgia  figure  the  Sibley 
commission  was  and  the  significant  role  that  it  played. 

I  was  not  a  politician  during  those  days.  I  went  on  the  police  force 
in  1948,  and  I  was  a  policeman.  But  I  was  a  politician  in  1972  when  we 
were  faced  with  the  Stoley  plan. 

I  am  a  pragmatic  politician.  I  was  then  and  I  am  now. 

They  were  talking  about,  and  Lonnie  King  presented  you  with 
statistics  showing  the  number  of  black  students,  the  relationship  be- 
tween the  number  of  black  and  white  students  when  the  suit  was  filed, 
and  in  1972  when  Judire  Bell  suggested  that  we  should  all  sit  down 
and  talk  and  resolve  this  thins:. 
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The  district  court  judge  had  appointed  some  college  professor  from 
Florida. 

Do  you  all  have  my  statement  ?  I  am  just  one  of  those  Georgians,  and 
I  know  that  you  don't  place  much  credit  on  us  Georgians. 

Chairman  Eastland.  Your  written  statement  ?  Yes ;  we  have  that. 

Mr.  McKixxEY.  I  am  a  Georgian,  49  years  old,  and  born  in  At- 
lanta, Ga.  And  I  am  one  of  the  people  who  suffered  the  indignities 
of  segregation,  and  one  of  those  who  fought  to  eliminate  it. 

Warren  Cochran  sat  here  and  told  you  the  importance  of  modera- 
tion. I  haven't  always  been  moderate,  because  I  have  lambasted  War- 
ren Cochran  as  an  Uncle  Tom— him  and  the  black  power  structure. 
But  now  I  understand  what  moderation  is  about,  and  how  important 
it  was  in  those  days. 

But  getting  back  to  the  1072  Atlanta  compromise  plan,  we  were 
faced  with  some  ignorant  college  professor  from  Florida  named  Stoley 
who  said :  Bus  35,000  students. 

The  relationship,  the  percentages — and  you  have  the  percentages — 
had  gone  from  3.)-percent  black  to  82-percent  black.  And  only  about 
18-percent  white.  Now,  today,  it  is  10-percent  white. 

How  in  the  world  can  you  put  the  financial  burden  on  the  tax- 
payers of  busing  35,000  students,  trying  to  find  enough  white  students 
to  say :  We  liave  an  integrated  system. 

It  was  totally  impossible. 

They  came  up  with  the  idea,  along  with  the  integration,  that  they 
vv-ore  going  to  close  down  three  black  high  schools,  Douglas  High, 
West  Fulton  High,  and  Price  High. 

The  parents  of  those  schools  called  me  because  I  was  an  outspoken 
politician.  They  said :  We  don't  want  our  schools  closed. 
^  They  weren't  going  to  close  them.  They  wore  going  to  make  them 
middle  schools.  They  said,  we've  got  championship  basketball  teams 
and  championship  football  teams,  and  we  have  school  tradition  and 
we  don't  want  this. 

T  called  press  conferences  all  over  Atlanta  at  the  instigation  of  the 
PTA's  and  the  parents.  Lonnie  King  and  I,  in  conjunction,  had  pub- 
lic hearings  all  over  Atlanta,  jampacked  with  black  parents  saying: 
We  don't  want  our  kids  bused.  We  don't  want  our  schools  closed. 

Out  of  it  came,  and  I  don't  know  what  Judge  Bell  did  behind  the 
scenes,  he  was  a  circuit  court  judge  and  had  tremendous  influence  in 
Atlanta  and  I  am  sure  that  he  had  some  influence  over  the  district 
court  judge  saying:  Let  them  get  together  and  talk  then. 
They  got  together,  and  they  started  talking. 

The  lawyer  who  came  here,  Nathaniel  Jones,  with  the  NAACP,  we 
ran  out  of  Atlanta  because  he  wanted  to  intervene  in  the  suit  and  take 
it  away  from  the  locals  and  take  it  to  New  York,  and  he  would  run 
it  out  of  New  York. 
We  ran  him,  Nathaniel  Jones,  out  of  Atlanta. 

T  understand  Eoy  Innis  is  here  too.  We  ran  Eoy  Innis  out  of  At- 
la]ita.  He  came  there  talking  about  how  we  want  all  black  schools, 
and  we  don't  want  any  whites.  But  he  did  have  a  good  concept.  Eoy 
Innis  had  a  good  concept.  He  said :  Neighborhood  control. 

And  we  put  together  black  and  white  people  talking,  and  we  thouo;ht 
about  neighborhood  control  and  came  up  with  the  "compromise  plan 
with  a  minimum  of  busincr. 
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I  think  it  had  ended  with  about  2,400  students  to  be  bused. 

But  out  of  it  we  demanded  and  got  a  black  superintendent.  If  there 
was  an  area  superintendent  here  who  was  white,  there  had  to  be  an- 
other one  who  was  black.  For  every  white  assistant  superintendent  or 
administrator,  there  had  to  be  a  black  one. 

Now  the  test  is  not  how  many  kids  you  bus  from  one  school  to  an- 
other to  get  a  quality  education.  Quality  education  comes  from  the 
audiovisual  equipment.  It  comes  from  the  quality  of  the  teachers  and 
the  size  of  the  building,  the  plant.  All  this  goes  to  make  quality 
education. 

And  something  elso  goes  with  it :  Involvement  of  the  parents. 

When  you  bus  a  kid  from  here  all  the  way  over  to  the  west  side,  par- 
ent's don't  go  to  PTA  meetings  any  more.  That  element  is — you're 
through  with  that. 

The  kid  has  to  get  on  the  bus  at  3  in  the  afternoon,  and  if  he  wants 
to  be  in  the  band  he  can't  stay  for  band  practice.  So  then  black  kids 
can't  be  in  the  band  any  more.  There  are  terrible  philosojihies  in  this 
mass  bussing  thing. 

So  the  people  in  Atlanta  didn't  want  it.  "We  said  let  us  rule  our- 
selves. We  are  qualified,  and  we  are  capable. 

We  took — and  I'm  talking  about  black  power  now — control  of  the 
school  system.  A  black  superintendent. 

Now  politically  we've  got — the  president  of  the  school  board  is  Dr. 
Mays.  We've  got  a  nine-member  school  board  and  five  of  them  are 
black. 

So  then  if  white  folks  were  mistreating  us  in  the  past — and  tliey 
were  mistreating  us,  they  weren't  sending  us  enough  money  to  buy  the 
audiovisual  equipment  and  all  the  other  electric-type  items  and  every- 
thing to  get  a  quality  education — Judge  Bell  suggested:  Share  the 
power. 

If  you  want  quality  education,  then  let  black  folks  administer  the 
money,  and  then  they  will  see  that  the  teacher  is  qualified.  They  will 
see  that  a  new  typewriter  should  go  to  this  school,  as  they  all  went 
over  there.  Good  books  go  to  this  library,  like  good  books  went  to  that 
library. 

There  is  nothing  in  the  world  wrong  with  inner- America,  neighbor- 
hood  schools. 

I  never  want  my  child — I  turned  off  about  this  integration  thing, 
let  me  tell  you  how. 

It's  been  brought  up  here  a  little  bit  about  how  many  black  prin- 
ciples and  teachers  were  put  out  of  work  in  Georgia.  They  closed  up 
the  black  schools  and  sent  them  all  over  there,  and  then  there  was  no 
job  left  for  the  black  people.  That's  no  good. 

But  I  fell  out  with  this  integration  thing  and  with  this  businof  thing. 
I  was  nlaying  golf  in  Atlanta  one  dav,  and  looked  over  and  I  saw — 
and  this  was  integration  in  Atlanta.  I  think  thev  integrated  nine  stu- 
dents in  the  beginning — but  there  Avas  one  little  black  girl,  pnd  she 
was  standing  over  bv  a  tree.  This  was  in  elementary  school.  She  was 
about  6  or  7  years  old.  All  of  the  Avhite  children  were  lust  playing  nnd 
having  fun.  t  said  to  mvself  I  will  never  subject  my  daughter  to  that 
isolation,  because  she  will  be  warped  and  ruined  for  life  in  that  kind 
of  environment — and  saying  that's  quality  education. 
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My  child  would  never,  for  the  sake  of  being  in  a  class  with  a  white 
child,  suffer  that  kind  of  humiliation. 

Going  back  to  1974,  1972,  and  1973,  we  took  control  of  the  Atlanta 
school  system.  We  had  everybody  and  every  organization  converging 
on  Atlanta  to  tell  us  that  we  were  wrong.  You  don't  do  this.  You  bus 
the  kids. 

There  was  net  but  18  percent  white  kids.  There  weren't  enough  kids 
for  us  to  bus.  We've  got  80  percent  black  and  18  percent  white.  There 
was  no  way  to  integrate  the  Atlanta  school  system.  And  Lonnie  King 
and  Warren  Cochran  and  all  of  those  people  understood  it. 

Now  I've  never  been  a  part  of  the  power  structure.  They  have  never 
helped  me  get  elected.  And  I  fight  them  with  a  passion  all  the  time. 

This  time  thev  were  right.  I  was  in  the  street  leading  the  movement 
against  mass  busing.  They  were  meeting  in  their  high-powered  meet- 
ings down  in  the  trust  company  building — the  C.  &  S.  building — get- 
ting it  together  at  the  instigation  of  black  parents.  People  who  wanted 
no  part  of  mass  busing. 

All  of  you  people  up  here  Avho  are  from  the  North — and  Senator 
Mathias,  you  act  as  though  ^Maryland  didn't  have  any  problems. 
]\Iaryland  did  have  some  problems.  They  may  not  have  had  as  many 
problems  as  we  had  in  Georgia,  but  you  didn't  have  the  atmosphere. 

Do  you  know  that  white  rednecks  in  Georgia  rode  with  pickup 
trucks  and  carried  shotguns  as  an  intimidation  to  black  people  ? 

You  have  never  been  down  there  to  see  what  it  was  to  live  in  the 
South  at  that  time. 

So  when  you  say  moderation,  you're  talking  about  something  that 
we  thought  was  excellent,  to  be  moderate. 

Judge  Bell  was  moderate.  Judge  Bell  was  a  man  who  was  working 
behind  the  scenes  trying  to  take  care  of  some  business  for  black  people. 
N  ot  only  did  he  do  it  then,  he's  been  doing  it  down  through  the  years. 

I  can't  understand  Clarence.  I've  idolized  that  man.  I  support  the 
NAACP.  If  3'ou  go  to  the  record,  you'll  find  that  I  give  my  money 
and  my  time  to  the  Atlanta  NAACP. 

I  fought  them  in  1972  about  that  mass  busing — the  Stoley  plan — 
just  like  I'll  fight  them  here. 

And  I'm  here  not  at  the  instigation  of  the  transition  team,  not  at 
the  instigation  of  Judge  Bell,  but  I'm  here  because  I  saAv  a  pattern  of 
distorted  evidence  developing. 

You  and  your  assistants  have  got  some  newspaper  articles.  And  who 
says  that  one-half  the  things  they  wrote  in  the  Atlanta  Constitution 
were  true?  I  hope  that  10  years  from  now  they  don't  take  the  Atlanta 
Constitution  and  say :  Billy  McKinney  this  and  Billy  ?tIcKinney  that, 
out  of  the  Atlanta  Constitution.  That's  the  worst  kind  of  evidence  you 
can  have,  a  newspaper  account  of  somebody. 

Where  am  I  in  my  speech  ? 

Chairman  Eastlaxd,  You  are  doing  fine.  [Laughter.] 

Senator  Mathias.  If  the  chairman  says  you  are  doing  fine,  you  are 
doing  fine.  But  just  let  me  say  this.  I  don't  question  your  credentials 
as  to  conditions  in  Georgia.  I  respect  you,  and  I  accept  what  you  say  as 
your  view  of  the  scene. 

I  think  I  know  where  I've  been,  and  I  know  what  went  on  in  INIary- 
land  during  these  same  years,  and  I'll  maintain  my  view  of  that. 
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Mr.  McKiNNEY.  You  have  the  right  to  maintain  your  view.  I've 
got  my  right  to  maintain  my  view  about  Athmta  and  about  Georgia, 
because  I  am  intimately  involved  in  it. 

Senator  JVIathias.  I  respect  that. 

Mr.  McKiNNEY.  I  am  intimate  and  involved  in  it  on  a  daily  basis. 

People  can't  come  from  New  York  and  go  down  there  and  tell  us 
how  to  run  Atlanta.  They  can't  come  from  New  York  and  tell  us  how 
to  run  Georgia, 

There  was  at  one  time  a  need  for  centralized  leadership,  years  ago. 

But  do  you  realize  that  there  is  no  black  leader  in  America  any 
moi'e  ?  There  is  no  black  leader  in  America. 

I  get  tired  of  people  talking  about  the  leadership  in  Atlanta. 

Warren  Cochran  said  that  in  1965  the  Negro  Voters  League  dis- 
solved. Do  you  know  why  it  dissolved  ?  Because  Billy  McKinney  and 
folks  like  me  came  on  the  scene.  We  dissolved  it  because  v/e  said :  You 
are  no  longer  the  established  leader. 

I  am  a  politician.  I  deliver  services  to  my  constituents. 

Senator  Mathias.  Yf  hat  you  are  really  saying  is  you  did  not  need 
them  any  more  ? 

Mr.  McKinney.  We  do  need  them.  We  need  them  but 

Senator  Mathias.  Not  in  the  sense  that  you  need  them. 

Mr.  McKiNNEY.  You  all  have  chosen  three  or  four  black  folks  and 
say  they  lead  America — Coretta  King,  she  doesn't  lead  anybody,  Eoy 
Wilkins,  people  who  get  national  exposure — you  say  they  are  the 
leaders,  they  speak  for  all  black  people.  Never  a  bigger  lie  could  be 
told. 

Leadership  comes  out  of  every  community,  and  each  community 
has  black  leadership.  Those  people  who  are  leaders  in  that  community 
make  the  community  go.  Warren  Cochran  and  that  crowd — Warren 
Cochran  put  me  on  the  police  force.  Do  you  know  that  they  made  it 
possible,  the  Negro  Voters  League.  There  weren't  but  about  35,000 
registered  voters  in  the  whole  State  of  Georgia. 

But  Warren  Cochran  and  C.  R.  Yates  and  John  Calhoun  controlled 
them.  And  what  they  did  was  use  the  threat  of  those  votes  to  get  the 
lesser  of  two  evils.  That's  all  we  could  ever  get  was  the  lesser  of  two 
evils  until  Martin  Luther  King  got  the  Voting  Rights  Act,  and  we 
started  to  register  to  vote. 

That  put  us  in  power.  In  Atlanta,  we've  got  a  black  mayor  and 
nine  black  councilmen.  We  run  the  school  board  and  the  general 
assembly.  From  Atlanta  we've  got  10  black  representatives  and  2  black 
senators. 

So  we've  got  black  political  power  in  Atlanta. 

Senator  Mathias.  You  know  right  in  this  room  that  Voting  Rights 
Act  was  hammered  out,  fought  over,  discussed,  voted  on,  as  the  chair- 
man well  remembers,  and  we  were  walking  with  you  in  that  time. 

]Mr.  McKiNNEY.  And  we  needed  you  so  badly  and  look  where  you've 
brought  me. 

But  you  know  I  don't  try  to  go  to  the  NAACP.  It  hurts  me  to  have 
to  come  here  and  say  anything  contrary  to  vrhat  the  NAACP  says, 
because  I  realize  that  they  put  us  all  in  office — every  black  politician 
in  America  is  in  office  now  because  of  the  fights  of  the  NAACP.  I 
realize  that. 


339 

It  hurts  me.  But  then  I  can't  sit  around  and  let  them  degrade  Judge 
Bell.  I  can't  just  let  people  tell  a  lie  and  say  that  the  Atlanta  school 
plan  is  something  that's  bad.  We  are  living  with  it.  We  are  happy  with 
it.  We  have  got  political  power.  The  superintendent  is  black. 

Senator  Mathias.  The  question  really  is :  Do  you  give  Judge  Bell 
the  credit  for  the  plan  ? 

]Mr.  McKiNXEY.  I  give  Judge  Bell  credit  down  through  the  years 
of  providing  a  forum  where  black  and  white  people  can  sit  down  and 
talk. 

That's  the  most  important  thing  in  the  South — black  folks  sitting 
down  and  talking. 

They  could  use  it  a  little  bit  up  there  in  Boston. 

Senator  Mathias.  I  was  going  to  say  that  I  don't  see  why  you  con- 
fine that  to  the  South. 

Mr.  McKiNXEY.  They  can't  sit  down  and  talk  in  Boston. 

Senator  Mathias.  But  now  what  about  the  plan  ?  Do  you  give  him 
credit  for  the  plan  ? 

Mr.  McKiNNEY.  I  don't  give  him  credit.  I  give  him  credit  for  con- 
ceiving the  idea 

You  all  have  been  in  court  14  years.  The  lawyers  are  getting  all  the 
money. 

Our  school  board  paid  Lattimer — the  name  that  you  see  on  that  suit 
there— $60,000  in  litigation  fees  in  1  year.  And  that  wasn't  his  princi- 
pal thing.  He  was  an  attorney  fighting  the  schools. 

He  didn't  ever  want  to  get  out  of  court.  He  stayed  in  court  14  years. 
He  would  never  have  wanted  out — not  at  that  kind  of  money.  I  know 
I  wouldn't.  [Laughter.] 

Senator  Mathias.  You  remind  me  of  the  fellow  whose  son  graduated 
from  law  school  and  came  back  to  practice  law  with  him.  He  said  to  his 
son:  '"How  did  you  do?"  His  son  said:  "Fine,  I  settled  that  old  case 
that's  been  lianging  around  here  for  years."  He  said :  "Oh,  you  didn't ; 
that  case  is  wliat  I  sent  you  to  law  school  on." 

Mr.  McKixNET.  There  were  some  fabulous  sums. 

You  all  have  all  kinds  of  aides  up  liere.  You  know  I'm  coming  up 
here  next  month  mj'Self.  I'm  taking  Andy  Young's  place.  [Laughter.] 

Mr.  MrKiNXEY.  You've  got  all  kinds  of  aides  up  here,  and  you  ought 
to  check  liow  much  money  the  Atlanta  School  Board  paid  attorneys 
fighting  that  case,  and  then  check  how  much  money  the  NAACP 
paid  fighting  that  case. 

And  Judge  Bell  was  instrumental  in  terminating  it  to  the  satisfac- 
tion of  black  people  in  Atlanta — not  white  people,  because  they  con- 
tinued to  flee. 

But  now  we  are  doing  so  good  we  got  400  of  them  to  come  back 
this  year. 

I  conclude  my  remarks  by  sa^-ing  this :  If  you  don't  like  moderation, 
and  if  you  don't  like  to  create  an  atmosphere  where  black  and  white 
people  can  sit  down  and  talk  together,  and  if  you're  some  flaming 
libera]  and  you  say  that's  not  what  ought  to  be,  then  you  are  not  going 
to  do  too  much  as  far  as  getting  black  and  white  folks  together.  They 
aren't  tojrether  yet  in  America,  because  they  still  aren't  sitting  down 
and  talking. 

And  I  am  ready  to  get  back  to  Atlanta.  [Laughter.] 
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Chairman  Eastlaxd..  You  have  made  a  very  fine  witness.  It's  been 
very  helpful. 

Mr.  I\IcKiNNEY.  I  just  hope  you  all  listen  to  what  I  say. 

I'm  from  the  South. 

Chairman  Eastland.  I've  listened. 

Mr.  McKixNEY.  I've  never  lived  in  the  North  a  day  in  my  life.  We 
control  Atlanta.  And  we're  not  going  to  let  any  Xew  Yorkers  come 
down  there  and  tell  us  how  to  run  it. 

Senator  Mathias.  Stick  to  it.  [Laughter.] 

Mr.  McKiNNEY.  I  want  to  tell  you  something  else  about  a  couple 
of  your  witnesses  who  were  here. 

They  are  saying  now  that  they  got  Jimmy  Carter  elected.  But  I 
worked  for  Jimmy  Carter  all  during  the  primaries,  and  they  didn't 
help  to  get  Jimmy  Carter  elected. 

I  went  in  some  of  those  districts — mainly  in  Baltimore  and  we  were 
not  welcome  in  Baltimore. 

Senator  Chafee.  Could  I  ask  a  question,  Mr.  Chairman  ? 

Chairman  Eastland.  Surely. 

Senator  Chafee.  Are  you  catching  a  plane  to  Atlanta  ? 

^Ir.  McKiNNEY.  I'll  jput  it  off.  I've  been  here  3  days.  I  didn't  even 
bring  a  toothbrush  with  me  and  no  change  of  clothes.  I  believe  I'm 
going  to  start  stinking.  [Laughter.] 

Senator  Chafee.  As  I  understand  it,  in  your  testimony  you  are 
stating  that  Judge  Bell  was  a  prime  factor  in  seeing  that  the  parties 
got  together  in  this  Atlanta  plan  ? 

Mr.  McKiNNEY.  In  the  Atlanta  plan  and  the  Sibley  Commission 
too. 

The  Sibley  Commission  is  the  most  important  thing  that  happened 
in  the  South  during  the  time  of  Little  Rock  and  all  of  this.  You  all 
have  played  down  the  importance  of  the  Sibley  Commission. 

Senator  Chafee.  Well,  we  get  a  lot  of  contrary 

INIr.  JilcKiNNEY.  Let  m.e  tell  you  something. 

Here  is  where  you  get  a  misconception.  You  read  the  wording  of  the 
resolution  creating  the  Sibley  Commission.  You  read  this  wording 
and  say :  Judge  Bell  drew  up  this,  and  this  is  racist. 

In  order  to  pass  a  resolution  in  the  Georgia  General  Assembly,  it 
had  to  be  racist.  And  to  get  it  signed  by  Ernie  Vandiver,  he  couldn't 
draw  up  a  resolution  and 

Now  you  all  are  in  politics.  You  know  what  I'm  talking  about. 

The  resolution  drawing  up  the  creation  of  the  Sibley  Commission, 
when  you  read  it  15  or  20  years  later,  you'll  say :  ]My  God.  And  realize 
that  it  had  to  pass  a  Georgia  General  Assembly. 

Senator  Mathl\s.  How  old  did  you  say  you  were  ? 

Mr.  McKiNNEY.  I'm  49,  going  on  50. 

Senator  Mathias.  You  mav  remember  a  song,  "It's  Not  Wliat  You 
Do,  It's  The  Way  That  You  Do  It." 

Mr.  McKiNNEY.  I  remember  it  very  clearly. 

Senator  Mathias.  Is  that  what  you're  telling  us  ? 

Mr.  McKiNNEY.  That's  what  I'm  telling  you . 

He  had  to  word  it  that  way  in  order  to  get  it  passed.  And  Ernie 
Vandiver  had  to  sign  it. 

I  mean  that's  the  onlv  way. 
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Do  you  ]u\o^y  what  I  did  this  year?  I  passed  liquor  on  Sunday  in 
Georgia.  They  said  it  would  never  happen.  I  passed  it. 

Senator  Chafee.  What  was  the  title  of  the  bill  ?  [Laughter.] 

]\Ir.  McKiNNEY.  We  had  some  folks  who  have  said  I  w^as  a  blas- 
phemer for  doing  it,  but  I  passed  it.  And  I  passed  it  with  the  coopera- 
tion of  some  people  who  really  didn't  know  what  it  was.  I  said  that  it 
would  be  lawful  to  sell  alcoholic  beverages  on  Saturday  night  until 
2 :."),").  That's  2 :55  a.m.,  Sunday  morning. 

So  what  the  judge  did — He  had  to  do  this.  He  had  to  write  this 
resolution  to  get  it  passed,  and  he  wrote  it  superbly.  The  man  is  a 
genius.  And  he  got  it  passed. 

^Morris  Brown  College  gave  him  a  doctor  of  humanities  degree.  That 
was  a  baccalaureate,  and  then  they  had  a  $100-a-plate  dinner  and 
awarded  him  Man  of  the  Year  for  1976  for  the  Sibley  Commission. 

So  tliat  is  an  indication  that  black  folks  in  Georgia  are  proud  of  the 
Sibley  Commission — as  bad  as  it  was. 

We're  proud  of  it. 

Senator  Chafee.  That's  the  problem  here.  You  were  here  when  Mr. 
Eauh  was  testifying  on  the  Sibley  Commission  and  called  it  massive 
resistance.  But  despite  all  that,  as  you  label  it,  as  bad  as  it  was  it  seems 
to  have  been  well  received,  at  least  by  you  and  by  Mr.  King  and  others. 

Primarily  it  is  not  because  of  what  it  said,  I  gather,  but  because 
of  the  meetings  which  were  held  to  bring  the  people  together. 

Mr.  McKinney.  Because  of  the  dialog. 

Every  member  elected  that  year  in  the  general  assembly  and  the 
Governor  and  Lieutenant  Governor — Peter  Zach  Gill  was  one  of  the 
worst  white  folks  in  the  world.  And  he  was  elected  Lieutenant  Gov- 
ernor. And  lie's  worse  than  Ernie  Vandiver. 

So  you  had  Vandiver  surrounded  by  these  people,  and  then  you 
had  some  intelligent  folks  like  Judge  Bell. 

So  please  put  it  back  in  its  proper  context. 

And  that's  why  I've  stayed  here  3  da3^s.  I  have  to  go  back  to 
Atlanta  and  try  to  explain  to  them  by  absence. 

You  know  that  if  you're  absent  from  too  many  votes,  then  your 
opponent  will  say  that  you  aren't  taking  care  of  business. 

Senator  Matiiias.  How  is  public  broadcasting  down  there? 

Mr.  McKixxEY.  It's  pretty  good.  I  get  on  television  about  twice  a 
day. 

Senator  INIathias.  Are  they  carrying  this  live  now  ? 

J\lr.  McKiNXEY.  I  don't  know.  I  doubt  it  seriously. 

Senator  Mathias.  Your  opponent  Avill  be  looking  for  equal  time 
at  this  rate.  [Laughter.] 

Mr.  McKixxEY.  I  try  to  be  an  effective,  pragmatic  politician. 

Senator  Chafee.  I  would  say  those  pluralities  indicate  you  are 
quite  successful. 

Chairman  Eastlaxd.  We  will  recess  now  until  9 :30  tomorrow  morn- 


ing. 


[Whereupon,  at  7 :05  p.m.,  the  committee  recessed.] 


NOMINATION  OF  GRIFFIN  B.  BELL 


FRIDAY,  JANUARY  14,  1977 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washingto7i,  D.C. 

The  committee  met,  pursuant  to  notice,  at  9 :30  a.m.,  in  room  2228, 
Dirksen  Senate  Office  Building,  Senator  James  O.  Eastland,  chair- 
man, presiding. 

Present:  Senators  Eastland,  Kennedy,  Abourezk,  Riegle,  Sasser, 
Thurmond,  Mathias,  Scott.  Chafee.  and  Heinz. 

Also  present:  Francis  C.  Rosenberger,  chief  counsel,  and  J.  C. 
Argetsinger,  David  Dixon,  and  Britt  Singletary,  of  the  committee 
statf. 

Senator  Abourezk  [acting  chairman].  The  Judiciary  Committee 
hearings  will  resume. 

The  first  witness  this  morning  will  be  Roy  Innis,  Congress  of 
Racial  Equalit}^  New  York. 

Is  Mr.  Innis  here? 

Voice  From  Audience.  Mr.  Innis  is  on  his  way  back  to  Washington 
and  is  not  here  now.  He  will  be  here  shortly. 

Senator  Abourezk.  Thank  you. 

Is  Charlene  ]Mitchell,  executive  secretary  of  the  National  Alliance 
Against  Racist  and  Political  Repression,  here? 

[No  response.] 

Senator  Abourezk.  Is  Haywood  Burns,  National  Conference  of 
Black  Lawyers,  here? 

[No  response.] 

Senator  Abourezk.  Is  Brother  Greene,  spokesman  for  the  Cypress 
Health  and  Safety  Committee,  here? 

[No  response.] 

[Mr.  Burns  entered  the  hearing  room.] 

Senator  Abourezk.  Are  vou  Haywood  Burns?  Are  you  ready  to 
testify  ? 

Mr.  Burns.  Yes,  sir. 

Senator  Abourezk.  I  would  like  to  welcome  you  to  the  Judiciary 
Committee.  If  you  are  ready  to  proceed,  please  go  ahead. 

Mr.  Burns.  Thank  you  very  much,  sir. 

TESTIMONY  OF  HAYWOOD  BURNS,  NATIONAL  CONFERENCE  OF 

BLACK   LAWYERS 

Mr.  Burns.  Mr.  Chairman,  my  name  is  Haywood  Burns.  I  appear 
on  behalf  of  the  National  Conference  of  Black  Lawyers  to  speak  in 
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opposition  to  the  confirmation  of  Griffin  Bell  as  Attorney  General 
of  the  United  States. 

We  are  pleased  to  have  this  opportunity  to  share  our  views  witli 
this  committee,  by  extension,  the  people  of  the  United  States. 

NCBL  is  a  national  organization  of  lawyers,  law  students,  law 
professors,  and  judges.  Our  members  are  found  in  every  major  area 
of  private  practice,  business,  and  industry,  as  well  as  in  governmental 
service  and  office  throughout  the  country. 

The  organization  was  born  out  of  a  concern  for  the  need  to  use  legal 
skills  in  the  protection  of  the  rights  of  racial  minorities  and  the  eco- 
nomically deprived  for  equal  justice  before  the  law. 

It  is  in  faithfulness  to  these  foundins:  principles  that  we  are  now 
compelled  to  oppose  the  nomination  of  Griffin  Bell  for  Attorney  Gen- 
eral of  the  United  States. 

We  find  him  to  be  fit  neither  in  attitude  nor  ability  for  the  high  office 
for  which  he  has  been  appointed. 

Unlike  many  instances  in  the  past  in  whicli  there  w^ts  meager  evi- 
dence of  legal  performance  in  reviewing  the  credentials  of  a  nominee 
for  this  position,  here  we  have  a  rather  replete  record  left  through 
years  on  the  bench  and  in  State  governmental  service  . 

In  discharging  its  constitutional  duty,  we  ask  that  tliis  committee 
look  at  that  record  and  read  Judge  Bell's  opinions,  year  by  year.  You 
will  not  find  a  distinguished  legal  talent  or  be  overwhelmed  by  judi- 
cial scholarship. 

You  will  find  a  record  of  obstructionism  in  preventing  the  realiza- 
tion of  full  civil  rights  for  black  Americans.  This  is  particularly  ap- 
parent in  the  area  of  school  desegregation  cases  where  Judge  Bell  was 
one  of  the  primary  architects  of  the  fifth  circuit  court  of  appeals  in 
opposition  to  meaningful  integration  in  the  public  schools. 

The  pattern  he  established  is  one  of  attempting  to  blunt  the  man- 
dates of  the  Supreme  Court  in  this  area,  arrest  their  implementation 
and  narrow  their  construction  and  meaning.  The  limited  scope  of  tlie 
remedy  he  would  permit  and  the  narrow  school  by  school  desegrega- 
tion approach  served  Avell  the  cause  of  delay. 

Any  ground  given  was  given  grudgingly  and  certainly  not  out  of 
any  evidenced  understanding  of  or  commitment  to  racial  justice. 

This  juridical  performance  cannot  be  viewed  in  a  vacuum,  but 
must  be  seen  against  the  backdrop  of  Griffin  BelFs  role  as  chief  of  staff 
to  Georgia  Governor  Vandiver  at  the  time  of  that  State's  announced 
massive  resistance  to  school  desegregation. 

As  a  key  aide  and  legal  advisor  to  the  Governor  in  this  period,  Mr. 
Bell  played  a  crucial  role  in  Georgia's  segregationist  stance,  a  staiice 
that  ultiuiately  resulted  in  legislation  to  close  the  Georgia  ]:)nblic 
schools  rather  than  integrate  them  and  his  unequivocal  official  state- 
ments from  the  executive  office  endorsing  a  species  of  American 
apartheid. 

NCBL  is  not  prepared  to  dismiss  these  attitudes  and  actions  as  mere 
historical  relics.  They  have  great  vreight  and  relevance  for  the  pres- 
ent moment. 

For  those,  if  any,  who  are  disposed  to  do  so,  however,  we  point  to 
more  recent  examples  of  Mr.  Bell's  record  which  are  not  inconsistent 
with  the  earlier  versions  of  his  conduct. 

Most  notable  are  his  statements  and  actions  in  connection  with  his 
membership  in  racially  exclusionary  private  clubs.  It  is  not  the  fact  of" 
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membership  alone  in  sncli  clubs  that  concerns  ns,  revealino;  as  that  is, 
but  rather  the  manner  in  which  Mr.  Bell  attempted  to  explain,  justify 
and  rationalize  his  membership  and  the  verbal  contortions  and  inade- 
quate proposed  solutions  lie  went  through  before  withdrawing  from 
these  clubs. 

These  portray  an  individual  almost  completely  devoid  of  ajiy  moral 
sense  of  his  racist  acts  or  any  appreciation  of  their  enormity. 

He  tells  ITS  that  these  are  clubs  we  would  like  to  join  if  we  lived  in 
xVtlanta,  addressing-  himself  presumably  to  the  white  and  gentile 
public,  since  all  others  are  automatically  excluded. 

He  evinces  more  concern  over  the  amount  of  dues  he  has  paid  out 
than  over  the  seriousness  of  his  having  joined  in  the  first  place.  He 
temporizes  and  he  equivocates. 

Maybe,  he  suggests,  he  could  just  suspend  his  membership  rather 
than  resign.  After  all,  he  allows,  "I  won't  be  in  "Washington  forever." 

All  Americans,  of  whatever  hue  or  station,  should  distrust  this  type 
of  segregation  of  principles  and  the  individual  who  would  engage  in 
it.  Certainly  any  individual  harboring  these  attitudes  and  engaging 
in  these  actions  is  not  suitable  to  be  the  Attorney  General  of  all  the 
people. 

In  reviewing  this  aspect  of  Griffin  Bell's  record,  as  members  of  the 
legal  profession  we  ask  that  this  committee  look  into  the  possibility 
of  judicial  impropriety  in  connection  with  Judge  Bell's  participation 
in  a  recent  fifth  circuit  court  o,f  appeals  case  which  refused  to  apply 
Federal  antidiscrimination  law  to  a  racially  exclusionary  private  club. 

We  submit  that  it  was  highly  improper  for  Judge  Bell  to  participate 
in  that  decision  while  at  the  sam.e  time  liolding  membership  in  a  num- 
ber of  private  clubs  that  had  a  racial  bar  to  membership. 

Limitations  of  time  and  resources  prevent  an  even  more  extensive 
exploration  of  the  record  in  the  present  context.  We  have  only  a  short 
time  to  present  our  views  to  this  committee,  we  had  only  short 
notice  of  these  hearings  due  to  the  alacrity  with  which  they  were 
scheduled.  We  are  not  an  organization  of  means. 

This  committee  does  have  the  time  and  the  resources.  Because  of 
what  is  at  stake,  we  implore  you  to  give  close,  thoughtful  and  delib- 
erate scrutiny  to  the  record  before  you  and  resist  any  pressures  for 
a  hasty  confirmation. 

We  ask  that  you  be  not  beguiled  by  any  protestations  of  future 
fairness  that  do  liot  com.port  with  the  pattern  of  past  performance. 
In  particular  are  the  promises  of  expanded  participation  of  blacks 
in  the  Department  o,f  Justice  under  an  Attorney  General. 

Griffin  Bell  must  be  placed  alongside  Judge  Bell's  and  Attorney 
Bell's  position  on  the  expanded  participation  of  blacks  in  American 
society.  His  reported  commitment  to  place  blacks  in  high  level  posi- 
tions in  the  Department  of  Justice  must  also  be  linked  with  his  recent 
statement  of  intention  to  reorganize  certain  aspects  of  the  Depart- 
ment lest  the  proposal  amount  to  blacks  being  given  the  semblance 
of  power  without  its  substance. 

We  are  convinced  that  a  fair  reading  of  the  record  can  only  lead 
this  committee  to  the  conclusion  we  have  already  reached:  Grimn  Bell 
should  not  be  the  next  Attorney  General  of  the  United  States. 

After  the  turmoil  and  travail  of  the  1060's  in  which  this  Nation 
struggled  with  its  unfulfilled  promise  of  justice^  after  the  shame  and 
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disgrace  of  the  early  1070's  in  which  so  many  of  the  excesses  and 
abuses  of  governmental  power  were  both  revealed  and  confronted, 
we  stand  on  the  edge  o,f  a  new  moment,  filled  with  possibility  and 
promise. 

That  moment  must  be  seized.  So  many  Americans,  black  and  white, 
think  that  there  is  new  reason  to  hope.  The  nomination  of  Griffin  Bell 
gives  lie  to  the  promise,  diminishes  the  hope. 

The  time  and  the  people  require  for  this  office  a  woman  or  man  of 
wisdom,  judgment,  demonstrated  commitment  to  change  and  breadth 
of  vision  of  justice.  Griffin  Bell  is  none  of  these. 

We  urge  your  rejection  of  this  nomination. 

Thank  you,  Senator. 

Senator  Abourezk.  Thank  you. 

]Mr.  Burns,  I  have  just  a  couple  of  questions. 

Mr.  Burns.  Yes,  sir. 

Senator  Abourezk.  I  want  to  ask  you  first  of  all  how  do  you  feel 
about  President-elect  Carter's  position  on  civil  rights? 

Mr.  BuRXS.  President-elect  Carter's  position  on  civil  rights? 

Senator  Abourezk.  Yes. 

Mr.  Burns.  I  am  speaking  on  behalf  of  my  organization.  It  has  not 
taken  any  position  with  regard  to  the  President-elect's  position  on 
civil  rights. 

I  personally  feel  that  the  President-elect  has  indicated  a  very  pro- 
gressive, forward-looking  position  on  civil  rights. 

I  do  not  feel  that  has  always  been  matched  by  actions,  however,  one 
of  the  actions  being  the  appointment  of  Mr.  Bell. 

Senator  Abourezk.  There  is  quite  a  split  in  evaluating  Mr.  Bell's 
record  when  he  worked  for  Governor  Vandiver  and  his  opinions  when 
he  was  on  the  bench.  One  witness  yesterday  commented  that  his  opin- 
ions were  in  pace  with  existing  law.  They  did  not  get  out  in  front  of 
it  necessarily,  but 

Mr.  Burns.  I  would  not  accept  that  characterization. 

Senator  Abourezk.  I  am  quoting  a  witness.  I  have  not  read  all  his 
opinions. 

Mr.  Burns.  I  have  not  either,  I'll  be  frank  to  say  that. 

Senator  Aboui^ezk.  Mr.  Bell  has  said  here  that  he  believes  that 
blacks  in  this  country  and  other  minorities  will  not  be  disappointed 
in  his  tenure  if  he  is  confirmed  as  Attorney  General. 

So  with  all  of  this  in  mind,  do  you  think,  with  Governor  Carter's 
direction  in  civil  rights,  and  with  INIr.  Bell  working  for  Governor 
Carter,  that  it  is  possible  for  him  to  be  able  to  change  ? 

Mr.  Burns.  I  think  that  ISIr.  Bell,  if  he  is  confirmed,  will  be  working 
for  the  American  people  but  not  for 

Senator  Abourezk.  Be  working  for  whom  ? 

Mr.  Burns.  For  the  American  people,  and  I  don't  believe  that  we 
can  think  of  it  as  a  job  that  he  is  doing  for  ]Mr.  Carter. 

Senator  Abourezk.  But  he  will  be  following  the  broad  policy  guide- 
lines set  down  by  President  Carter. 

Mr.  Burns.  Hopefully  he  would  be;  yes. 

Senator  Abourezk.  I  think  I  have  a  great  deal  of  confidence  in  Gov- 
ernor Carter's  direction  in  that  regard  as  I  think  you  might  as  well. 

Then  is  it  possible,  do  you  think,  for  IMr.  Bell  to  be  able  to  change, 
to  grow  and  to  mature  in  this  area,  with  the  guidance  from  President 
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Carter,  and  with  the  hearings  that  we  have  had  here,  with  their  very 
dour  predictions  that  people  have  laid  on  him,  in  mind? 

Mr.  Burns.  Senator,  I  believe  it  is  possible  for  human  growth.  I 
would  be  a  real  pessimist  and  cynic  if  I  did  not  believe  that. 

I  believe  that  there  is  possibility  for  human  change.  However,  I 
think  that  we  are  at  a  time  when  we  cannot  afford  risk.  We  know  from 
past  performance  that  Mr.  Bell  was  in  a  situation  w^here  he  should 
have  been  following  mandates  from  higher  authority  in  the  past. 

Our  view  of  the  record  is  that  he  did  not  always  do  that  in  a  way 
that  was  commensurate  with  the  full  realization  of  the  rights  of  the 
]>eopie.  When  we  see  the  way  in  whicli  he  has  performed  in  the  past, 
I  am  not  of  the  opinion  that  we  can  afford  to  take  that  risk  at  this  time 
in  this  country. 

Senator  Abourezk,  Senator  Mathias.  do  you  have  any  questions  ? 

Senator  Mathias.  I  want  to  thank  you  for  being  here.  I  have  had 
an  opportunity  to  read  your  statement  and  regret  I  was  delayed  in  get- 
tin<r  here  at  the  time  you  began  to  testify. 

In  your  statement,  you  say  that  Judge  Bell  was  one  of  the  primary 
arcliitects  of  the  Fifth  Circuit  Court  of  Appeals  in  opposition  to  mean- 
ingful integration  of  public  schools. 

One  of  the  dangers  which  Judge  Bell  and  I  have  discussed  across 
the  table  here,  one  of  the  dangers  is  that  we  take  one  or  two  cases  out 
of  the  large  body  of  case  law  and  we  say :  These  are  mistakes,  these 
are  errors,  these  are  things  which  the  Supreme  Court  later  reversed, 
and  perhaps  put  too  much  emphasis  on  those  few  instances  in  which 
a  judge  has  made  a  wrong  decision  where  he  may  have  made  a  great 
number  of  correct  decisions. 

So  when  you  make  the  statement  which  you  do,  is  it  on  the  basis  of 
a  few  cases  to  which  you  object  or  is  it  on  a  broader  base? 

Mr.  Burns.  It  is  on  a  broader  basis,  vSenator.  I  would  say  in  all 
candor  that  given  the  shortness  of  time,  the  deadline  that  we  have,  we 
liave  not  been  able  to  read  every  case  that  was  cited  or  in  which  Judge 
Bell  sat  as  a  member  of  a  panel  in  15  years. 

But  we  were  able  to  review  his  performance  over  the  years  in  the 
ai-ea  of  civil  rights  and  we  see  a  pattern  and  practice  emerging  from 
that  which  we  believe  is  to  delay  the  full  realization  of  rights  for  black 
peoole  in  this  country. 

The  Senator  from  South  Dakota  asked  me  just  a  few  minutes  ago 
about  following  mandates,  directions,  and  guidance.  It  is  not  just  what 
you  do  but,  as  we  said  yesterday,  how  you  do  it. 

I  think  the  way  in  which  the  mandate  of  the  higher  court  was  inter- 
preted and  carried  out,  systematically,  was  one  of  gradualism,  was  one 
of  delay.  It  was  not  as  if  Judge  Bell  came  out  consistently  and  vocif- 
erously for  segregation.  I  don't  think  that  he  could  have  done  that. 
It  was  at  a  time  when  the  law  would  not  have  permittted  that. 

But  in  implementing  what  the  Supreme  Court  had  said  and  trying 
to  desegregate  the  schools,  I  believe  that  you  can  look  at  a  pattern 
of  or>iuion  over  a  period  of  years  and  see  a  kind  of  intransigence,  a 
kind  of  delav,  a  kind  of  obstructionism  which  we  sliould  not  abide. 

v'^enator  IMattttas.  In  making  this  comment,  I  assume  that  you  are 
dealing  primarily  with  the  school  desegregation  cases? 

]SIr.  Burns.  I  am.  sir. 
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Senator  Matiiias.  What  about  other  aspects  of  Judge  Bell's  record 
as  it  relates  to  functions  of  the  Justice  Department  such  an  anti- 
trust and  tlie  FBI  and  the  myriad  other  responsibilities  of  an  Attorney 
General  which  impinge  upon  the  daily  lives  of  various  citizens? 

IVfr.  Burns.  That  is  certainly  true.  We  have  not  made  a  study  of 
his  antitrust  opinions.  We  have  not  made  a  study  of  his  environmental 
or  ecological  opinions.  We  have  not  made  a  study  of  his  opinions 
in  the  area  of  women's  rights.  We  know  very  little  about  his  opinions 
in  the  area  of  selective  services  cases,  other  than  the  Bond  case. 

Principally  we  have  been  concerned  with  impact  of  his  appoint- 
ment upon  full  realization  of  rights  of  the  minorities  and,  by  exten- 
sion, all  people  in  this  country  because  we  are  talking  about  the  same 
Constitution  for  everybody. 

I  would  say.  Senator,  that  in  the  course  of  these  hearings  you  will 
hear  from  other  individuals  and  other  organizations  that  have  had 
an  opportunity  to  make  the  kind  of  survey  to  which  you  allude. 

We  could  not  take  on  that  burden.  Further,  we  feel  that  should 
he  be  found  wanting  in  this  particular  area  that  is  dispositive  of  tlie 
question,  that  there  is  no  need  to  talk  about  how  good  he  would  be  in 
antitrust  if  he  does  not  have  the  kind  of  commitment,  the  kind  of 
ability,  the  kind  of  attitude  that  will  assure  to  all  people  in  this  coun- 
try equal  justice  under  the  law. 

Senator  Mathias.  One  other  question.  I  personally  have  been  very 
much  interested  in  the  Voting  Rights  Act  since  it  was  first  enacted. 
I  believe  that  it  has  made  a  significant  difference  in  this  country. 

Mr.  Btjrns.  I  believe  it  did,  too,  sir. 

Senator  Mathias.  In  your  review  of  Judge  Bell's  record,  did  you 
find  any  action  in  this  area  of  voting  rights  legislation  ? 

Mr.  Burns.  I  found  none.  I  do  not  know  whether  any  exists.  Just  so 
the  record  is  clear,  I  would  say  that  in  the  space  of  time  which  we 
were  given  to  prepare  our  testimony  and  come  to  this  committee, 
it  may  be  that  some  cases  exist  which  were  not  found. 

But  I  am  talking  on  the  basis  of  the  record  as  I  referred  to  it  pre- 
viously. He  may  have  a  volume  of  opinions  in  this  area  and,  if  the 
committee  is  interested  in  having  us  pursue  it,  I  am  sure  our  organi- 
zation is  prepared  to  submit  a  memorandum  on  that  question. 

Senator  Mathias.  There  has  been  some  discussion  in  these  hearings 
of  having  what  is  known  as  a  merit  system  for  the  appointment  of 
judges. 

Do  you  personally  or  does  your  organization  have  any  views  on 
that  approach  to  the  problem  of  manning  the  Federal  bench? 

Mr.  Burns.  I  have  not  been  authorized  to  take  an  organizational 
position  but  as  an  attorney  and  as  a  practitioner  of  law  I  would  say 
that,  as  I  understand  the  question.  I  am  a  person  who  believes  in  the 
merit  system  for  the  appointment  of  judges. 

Senator  ]\Iathtas.  If  we  can  define  merit. 

Mr.  BuTjNs.  If  we  can  define  merit,  yes. 

Senator  Mathias.  Thank  you,  Mr.  Chairman. 

Senator  Abourezk.  Senator  Chafee? 

Senator  Chafee.  I  have  no  questions. 

Senator  Abourezk.  Mr.  Burns,  thank  you  very  much  for  your  ap- 
pearance and  for  your  testimony. 

Mr.  Burns.  Thank  you,  Senator. 
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Senator  Aboukezk.  We  will  give  the  out-of-town  witnesses  who  have 
been  here  for  2  or  3  days  a  chance  to  testify  before  intown  witnesses 
who  may  be  ahead  of  them  on  the  witness  list. 

If  tliis  creates  a  problem,  if  a  Washington.  D.C,  witness  had  made 
plans  to  ffet  out  of  tov.m,  please  say  so. 

Mr.  Cohen? 

Mr.  CoHE^r.  I'm  not  from  ont  of  to\An  but  it  is  a  question  of  a  nomi- 
nating committee  meeting  which  is  being  held  in  our  organization. 

Senator  Abourezk.  Then  you  are  next,  if  you  are  prepared. 

Senator  Mathias.  He  is  always  prepared. 

Senator  Abourezk.  The  witness  following  Mr.  Cohen  will  be 
Brother  Greene  if  he  is  here. 

Then  we  will  have  Charlene  Mitchell. 

You  will  be  called  in  that  order. 

TESTIMONY  OF  DAVID  COHEN,  PRESIDENT,  COMMON  CAUSE 

Mr.  CoHEx.  Mr.  Chairman,  thank  you  for  permitting  me  to  testify. 
I  am  being  accompanied  today  by  Kenneth  Guido  Avho  is  our  general 
counsel  and  I  have  been  present  at  these  hearings  because  they  are  so 
fundamental  to  law  and  fairness  in  our  s^'stem. 

This  is  indeed  the  first  time  this  committee,  I  think,  has  taken  the 
hearing  of  the  confirmation  of  an  Attorney  General 

Senator  Abourezk.  There  will  be  order  in  the  hearing  room. 

I  ask  that  there  be  quiet  in  the  hearing  room.  It  is  difficult  to  hear 
Mr.  Cohen. 

i\Ir.  Cohen.  It  is  the  first  time  that  the  hearing  of  an  Attorney 
General  nominee  and  designee  has  been  taken  so  seriously.  That  is 
not  to  say  that  your  woi-k  is  done  and  I  hope  that  I  will  demonstrate 
that  during  the  course  of  my  testimony. 

I  have  been  here  because  I  wanted  to  hear  the  give  and  take  not 
only  between  the  witnesses  and  you,  the  Senators,  but  between  Mr.  Bell 
and  the  Senators. 

What  I  would  like  to  do  if  I  may,  ^Ir.  Chairman,  is  to  submit  my 
statement  for  the  record  and  to  summarize  it  and  try  to  amplify  on 
some  additional  ])oints. 

Senator  Abourezk.  It  will  be  admitted. 

Mr.  Cohen.  Thank  you. 

[Mr.  Cohen's  prepared  statement  follows.] 

Testimony  of  David  Cohen,  President,  Common  Cause  on  the  Nomination  of 
Geiffin  Bell  To  Be  Attoeney  Geneeal 

Mr.  Chairman  and  Members  of  the  Committee,  I  appreciate  the  opportunity  to 
testify  today  for  Common  Cause  at  the  confirmation  hearing  of  Grifiin  Bell  to 
be  Attorney  General. 

I 

We  are  here  to  raise  issues  that  concern  the  responsibility  of  the  Judiciary 
Committee  during  these  confirmation  hearings  and  suggest  questions  that  we 
believe  Mr.  Bell  should  address  before  his  nomination  comes  to  a  vote. 

The  confirmation  process  is  an  essential  part  of  Congress  oversight  responsi- 
bility with  respect  to  the  Executive  Branch.  The  confirmation  process  presents 
more  than  an  opportunity  to  evaluate  the  qualifications  of  nominees.  To  be  used 
well  it  should  examine  an  appointee's  views  on  matters  of  departmental  open- 
ness and  accountability  as  well  as  important  substantive  issues  that  focus  on 
the  Department's  statutory  responsibilities. 
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Unfortunately,  the  Senate  for  too  long  has  served  as  an  instant  ratifying 
processor  for  Cabinet  appointments.  Hearings  too  often  are  perfunctory.  Effi- 
ciency and  speed  serve  as  excuses  to  avoid  effective  scrutiny  and  oversight.  Little 
is  learned  and  an  adequate  record  is  not  developed ;  the  public  is  effectively  shut 
out. 

The  Senate  confirmation  procedure  tests  the  Senate  Judiciary  Committee  as 
much  as  it  tests  Griffin  Bell.  Will  an  overwhelmingly  Democratic  Senate  super- 
ficially examine  President-elect  Carter's  Cabinet  appointments  or  will  appoint- 
ments be  reviewed  with  care  and  deliberation?  The  office  of  Attorney  General 
merits  special  attention.  Respect  for  the  rule  of  law  must  be  a  fundamental 
practice  in  a  democracy.  The  mission  of  the  Attorney  General  is  to  enforce  our 
laws  fairly  and  equitably,  and  to  protect  the  constitutional  rights  and  liberties 
of  all  Americans. 

The  Attorney  General  has  the  highest  responsibility  for  assuring  the  public 
that  all  citizens  will  be  treated  the  same  oinder  law.  Unfortunately,  two  of 
our  most  recent  Attorneys  General — John  Mitchell  and  Richard  Kleindienst — 
.stand  c(mvicted  of  violations  of  federal  law.  If  confirmed,  Mr.  Bell  has  the  para- 
mount responsibility  to  take  the  necessary  steps  that  will  restore  public  trust 
in  the  office  of  Attorney  General.  The  Senate's  role  is  critical.  As  the  American 
Bar  Association,  through  its  Special  Committee  to  Study  Federal  Law  Enforce- 
ment Agencies,  pointed  out :  "The  responsible  exercise  of  the  Senate's  constitu- 
tional obligation  to  advise  and  con.sent  is  central  to  renewing  our  national  faith 
in  the  administration  of  justice." 

The  Senate  Judiciary  Committee  must  not  .shirk  responsibility.  It  has  to  learn 
as  part  of  the  confirmation  proceeding  what  specific  steps  Griffin  Bell  vnll  take 
to  assure  that  neither  politics  nor  favoritism  has  any  place  in  the  administration 
of  justice. 

Common  Cause  urges  the  Committee  to  develop  a  full  and  substantive  record 
for  consideration  by  the  Senate  and  the  public.  This  means  that  before  the  Com- 
mittee votes  Mr.  Bell  should  be  brought  back  to  answer  questions  unanswered 
in  the  first  round.  It  means  preparing  a  detailed  report  on  the  Bell  nomination 
and  making  it  available  to  Senators  and  the  public  at  least  72  hours  before  the 
Senate  begins  floor  consideration  of  the  nomination. 

Mr.  Chairman,  in  order  to  help  the  Committee  develop  a  full  and  substantive 
hearing  record  on  the  nomination,  we  have  set  forth  those  areas  of  concern  that 
Common  Cause  believes  Mr.  Bell  should  address.  We  will  focus  on  four  essential 
tasks  that  face  the  next  Attorney  General : 

removing  politics  from  the  administration  of  justice : 

instituting  merit  selection  of  Judicial  and  Justice  Department  appointments ; 

avoiding  conflicts  of  interest ; 

ensuring  public  access  to  the  courts. 

II 

EEMOVING    POLITICS    FEOM    THE    ADMI2fISTBATI0N    OF    JUSTICE 

Common  Cause  believes  that  the  Attorney  General's  political  activities  must 
stop  while  serving  in  that  office.  The  Attorney  General  should  not  be  a  political 
advisor  to  the  President.  Mr.  Bell  should  agree  not  to  be  involved  in  party,  candi- 
date and  other  political  strategies  while  in  office.  Furthermore,  Mr.  Bell  should 
pledge  not  to  engage  in  1978  or  1980  election  activities. 

The  Senate  demonstrated  its  sensitivity  to  removing  politics  from  the  Justice 
Department  last  summer  when  it  adopted  Senator  Bentsen's  amendment  to  the 
Watergate  Reorganization  and  Reform  Act  of  1976  that  would  have  prohibited 
appointment  of  a  high  level  campaign  figure  as  Attorney  General  or  Deputy 
Attorney  General. 

Common  Cause  believes  that  Mr.  Bell  should  be  asked  to  detail  his  political 
relationship  with  President-elect  Carter,  including  his  role  in  the  Presidential 
campaign  and  the  transition.  What,  if  any,  campaign  activities  did  Mr.  Bell 
l>erform  in  the  Carter  election  effort?  Was  advice  given  on  issue  positions?  Were 
speeches  drafted?  What,  if  any.  Presidential  campaign  fundraising  did  Mr.  Bell 
engage  in?  If  the  answer  is  yes,  from  whom  were  the  funds  raised  and  when? 
Who  approached  and  contacted  Mr.  Bell  about  serving  as  Attorney  General? 
When  did  discussions  about  Presidential  campaign  activities  or  a  role  in  a  Carter 
Administration  first  occur?  The  Senate  and  the  public  are  entitled  to  have 
answers  to  these  questions. 
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In  an  August  11,  1976  addref«s  to  the  American  Bar  Association  in  Atlanta, 
Presidential  candidate  Jimmy  Carter  said,  in  part :  "But  following  the  recent 
presidential  elections  our  U.S.  Attorney  General  has  replaced  the  Postmaster 
General  as  the  chief  political  appointee,  and  we  have  on  recent  occasions  wit- 
nessed the  prostitution  of  tihs  most  important  law  enforcement  oflBice  *  *  *  As 
much  a^  humanly  possible  the  Attorney  General  should  be  removed  from  politics, 
and  should  enjoy  the  same  independence  and  authority  and  should  deserve  as 
much  confidence  as  did  the  special  prosecutor  during  the  last  few  weeks  of  the 
Watergate  investigations."  (emphasis  added) 

Common  Cause  believes  that  Mr.  Bell  should  be  asked  whether  he  agrees 
with  Mr.  Carter's  statement  quoted  above  and  what  he  thinks  that  the  state- 
ment means  in  terms  of  his  administration  of  the  Department  of  Justice. 

The  path  between  the  Department  of  Justice  and  the  White  House  is  not  a 
one  way  street.  In  addition  to  the  problem  of  political  advice  flowing  from 
Justice  to  the  White  House,  we  have  witnessed  the  abuse  of  political  pressure 
being  applied  on  the  Department  by  the  White  House.  The  ITT  case  is  a  classic. 
But  more  subtle  problems  occur  with  frequency.  It  is  a  diflicult  but  essential 
task  for  the  President  and  the  Attorney  General  to  work  out  a  proper  arrange- 
ment that  protects  the  President's  ability  to  establish  national  priorities  in  the 
areas  of  law  enforcement  and  the  administration  of  justice  without  allowing 
the  President  to  interfere  with  Attorney  General's  job  of  vigorous  and  impartial 
law  enforcement.  There  should  be  a  strong  presumption  against  White  House 
interference  in  specific  cases. 

The  1974  Report  of  the  Watergate  Panel  of  the  National  Academy  of  Public 
Administration  recommended : 

"The  Panel  recommends  that  generally  the  President,  his  staff,  the  Executive 
Oflice,  and  the  heads  of  executive  agencies  refrain  from  participating  in  cases 
involving  individuals  or  specific  institutions,  but  rather  concentrate  on  the 
policies  and  criteria  governing  such  cases  and  rely  upon  the  operating  agencies 
to  apply  them. 

"In  those  few  cases  where  top  executive  involvement  is  required,  the  Panel 
recommends  that  a  record  be  maintained." 

Mr.  Bell  should  be  asked  to  describe  the  proper  relationship  between  the 
President  and  the  Attorney  General  on  matters  of  policy  and  on  specific  cases 
and  the  steps  that  he  will  take  to  protect  against  improper  interference  from 
the  White  House. 

The  free  and  unchecked  flow  of  political  advice  and  pressure  between  the 
Department  and  the  White  House  must  be  checked. 

The  1974  Report  of  the  National  Academy  of  Public  Administration  Panel, 
the  1975  Report  of  the  Watergate  Special  Prosecution  Force,  and  the  ABA's 
Special  Committee  To  Study  Federal  Law  Enforcement  Agencies  all  called  for 
improvements  in  existing  Department  regulations  requiring  certain  Department 
personnel  to  log  their  contacts  with  outside  parties. 

Mr.  Bell  should  be  asked  in  what  ways  he  intends  to  buffer  the  Department 
of  Justice  from  White  House  pressure  through  improvements  in  existing  De- 
partment logging  requirements.  Will  Mr.  Bell  agree  to  promulgate  an  order 
that  requires  a  public  log  of  communications  to  or  from  the  White  House,  the 
Executive  Office,  and  the  Congress  that  refer  to  any  case  or  matter  in  the 
Department?  Mr.  Bell  should  pledge  that  he  and  his  Deputy  Attorney  General 
will  log  and  make  public  all  of  their  phone  contacts  and  office  meetings  on 
Departmental  business. 

Revelations  in  recent  years  have  demonstrated  countless  abuses  of  the  politi- 
cal process  and  of  the  civil  rights  of  our  citizens  by  the  Federal  Bureau  of 
Investigation.  Mr.  Bell  should  be  asked  to  pledge  to  seek  a  legislative  charter 
for  the  FBI  to  spell  out  its  jurisdiction,  the  methods  it  is  authorized  to  use, 
and  the  conditions  under  which  it  may  use  them. 

The  Department  of  Justice  has  a  sorry  history  of  nonenforcement  of  crimes 
of  political  corruption.  President-elect  Carter  has  endorsed  legislation  that 
would  trigger  the  appointment  of  a  temporary  special  prosecutor  to  ensure 
impartial  enforcement  where  the  target  of  the  investigation  is  a  high  level 
government  official  and  he  has  stated  that  it  would  be  a  legislative  priority 
of  his  Administration. 

Mr.  Bell  should  state  his  views  on  the  Justice  Department's  priority  of  dealing 
with  crimes  of  political  corruption  and  other  forms  of  corruption.  Mr.  Bell  .should 
be  asked  his  position  on  the  legislation  to  establish  a  Special  Prosecutor  and 
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whether  he  is  willing  to  make  passage  of  this  legislation  a  personal  priority. 
Purther,  Mr.  Bell  should  be  asked  if  he  favors  upgrading  and  giving  statutory 
authority  to  the  existing  Public  Integrity  section  of  the  Department  as  was  done 
in  the  Senate-passed  Watergate  Reorganization  and  Reform  Act  of  1976. 

Ill 

MERIT    SELECTION    OF   JUDICIAL   AND   JUSTICE   DEPARTMENT    APPOINTMENTS 

In  a  campaign  paper  on  federal  judicial  reform,  candidate  Carter  stated  : 
"All  federal  judges  and  prosecutors  should  be  appointed  strictly  on  the  basis  of 
merit  without  any  consideration  of  political  aspect  or  influence.  We  can  no  longer 
afford  to  treat  the  administration  of  justice  as  political  patronage.  Even  the 
ability  to  meet  minimum  standards  is  no  longer  enough ;  we  must  search  out  the 
very  best.  Independent,  blue  ribbon  judicial  selection  committees  should  be  estab- 
lished to  give  recommendations  to  the  President  of  the  most  qualified  persons 
available  for  positions  when  vacancies  occur." 

Mr.  Carter  repeated  his  commitment  to  the  merit  selection  of  judges  throughout 
the  campaign,  including  a  strong  statement  during  the  third  debate  between  the 
Presidential  candidates. 

Congress  will  soon  create  a  large  number  of  federal  judgeships.  It  is  possible 
that  President  Carter  will  name  almost  one  quarter  of  the  federal  judiciary  in  his 
first  year  in  office.  If  the  past  is  a  guide,  political  log  rolling  and  Senatorial 
courtesy  will  dominate  the  process.  The  blue  slip  system,  which  permits  Senators 
to  veto  unwanted  judicial  appointees  in  their  states,  allows  Senators  to  play 
politics  with  the  judicial  branch.  Minorities  and  women  have  been  squeezed  out 
in  this  political  process.  There  are  only  twenty-one  blacks  and  six  women  in  a 
federal  judiciary  of  approximately  500. 

Mr.  Bell  is  intimately  famiUar  with  the  present  process.  A  recent  issue  of 
Jiidieature,  a  publication  of  the  American  Judicature  Society,  quotes  Mr.  Bell  on 
the  background  to  his  appointment  to  the  federal  bench  :  "For  me,  becoming  a 
federal  judge  wasn't  very  difficult.  I  managed  John  F.  Kennedy's  presidential 
campaign  in  Georgia.  Two  of  my  oldest  and  closest  friends  were  the  two  Senators 
from  Georgia.  And  I  was  campaign  manager  and  special,  unpaid  counsel  for  the 
governor.  It  doesn't  hurt  to  be  a  good  lawyer,  either." 

Mr.  Bell  should  be  asked  whether  politics  or  merit  should  be  the  basis  for 
federal  judicial  appointments.  Will  he  advocate  establishment  of  a  non-partisan 
national  judicial  selection  commission  to  recruit  and  recommend  to  the  President 
potential  nominees  for  federal  judgeships  at  the  district  and  appellate  levels? 
What  steps  will  be  taken  to  ensure  the  merit  selection  of  U.S.  Attorneys?  What 
steps  will  be  taken  to  prevent  wholesale  dismissal  of  U.S.  Attorneys  because  they 
are  Republican?  What  does  Mr.  Bell  consider  to  be  the  proper  role  of  U.S.  Senators 
in  this  selection  process?  Will  Mr.  Bell  oppose  a  system  of  Senators  submitting 
a  single  name  to  the  Justice  Department  for  district  and  appellate  judges?  What 
standards  would  he  recommend  in  the  selection  of  federal  judges  and  prosecutors? 
Further,  Mr.  Bell  should  be  asked  what  steps  he  will  take  to  ensure  a  marked 
increase  in  the  number  of  judicial  appointments  for  minorities  and  women. 

It  is  essential  that  the  top  positions  in  the  Department  of  Justice  be  chosen 
with  great  care  and  sensitivity.  Mr.  Bell  should  be  asked  what  criteria  he  will  use 
in  selecting  people  to  fill  such  important  posts  as  Deputy  Attorney  General.  Solic- 
itor General,  Assistant  Attorney  General,  and  Director  of  the  Federal  Bureau 
of  Investigation. 

IV 

AVOIDING  CONFLICTS  OF  INTERESTS 

President-Elect  Carter  has  established  the  restoration  of  public  trust  in  govern- 
ment as  a  prime  goal  of  his  Administration.  His  recent  statement  on  conflicts 
of  interest  and  ethics  is  a  major  and  welcome  advance  toward  this  goal.  Neverthe- 
less, it  is  essential  that  this  Committee  develop  a  full  record  on  Mr.  Bell's  views 
and  plans  on  conflict  of  interest. 

Mr.  Bell's  financial  disclosure  statement,  along  with  a  complete  description 
of  all  actions  he  will  take  to  comply  with  Mr.  Carter's  ethics  guidelines,  should 
be  made  a  part  of  this  hearing  record.  This  should  include  a  description  of 
Mr.  Bell's  severance  agreement  with  his  law  firm.  King  &  Spalding.  Mr.  Bell 
should  be  asked  to  pledge  to  serve  a  full  four  year  term  and  should  be  asked 
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whether  he  has  any  understanding  with  King  &  Spalding  regarding  his  future  em- 
ployment with  the  firm.  Mr.  Bell  should  provide  the  Committee  with  a  list  of  all 
corporate,  business,  and  other  institutional  clients  of  King  &  Spalding.  Mr.  Bell 
should  be  asked  to  describe  the  criteria  he  will  use  to  determine  when  it  i.s  ap- 
propriate for  him  to  withdraw  from  a  matter  before  the  Department  because  of 
possible  conflict  of  interest  w-ith  clients  of  his  former  law  firm  or  personal  inter- 
ests. At  a  minimum,  Mr.  Bell  should  be  asked  to  withdraw  from  any  matter 
involving  King  &  Spalding. 

The  Attorney  General  is  not  only  responsible  for  ensuring  that  he  is  person- 
ally free  of  conflict  of  interest,  he  has  government-wide  responsibility  in  this 
critical  area.  It  is  essential  that  tougher  financial  disclosure  and  conflicts  of 
interest  laws  be  enacted  and  that  they  be  rigorously  and  fairly  enforced.  Mr. 
Bell  should  be  asked  what  improvements  in  conflict  of  interest  laws  and  their 
enforcement  lie  would  propose  or  support. 


ENSUKING  PUBLIC  ACCESS  TO  THE  COFBTS 

A  recent  study  by  the  Corporate  Accountability  Research  Group  documented 
Sf)7  instances  between  January  of  1971  and  August  of  1974  when  a  federal  court 
of  appeals  found  that  a  federal  agency  acted  unlawfully — this  is  about  one  case 
a  day.  Simultaneous  with  this  massive  governmental  illegality  the  Supreme 
Court  has  narrowed  citizen  access  to  the  courts  to  challenge  government  illegal- 
ity. A  recent  statement  of  the  Board  of  Governors  of  the  Society  of  American 
Law  Teachers  found  that  the  "Supreme  Court  is  making  it  harder  and  harder  to 
get  a  federal  court  to  vindicate  fei^eral  constitutional  and  other  rights." 

While  a  member  of  the  Court  of  Appeals  for  the  Fifth  Circuit,  Mr.  Bell  wrote 
opinions  restricting  public  access  to  the  courts.  His  opinions  stand  in  obviou'^ 
contrast  to  President-Elect  Carter's  campaign  promises  to  work  for  "expanded 
class  action  rights ;  broadened  definitions  of  legal  standing ;  funding  of  public 
interest  law."' 

Because  of  the  apparent  conflict  between  the  views  of  President-Elect  Carter 
and  Mr.  Bell,  it  is  essential  that  Mr.  Bell  be  asked  what  proposals  he  will  make 
with  regard  to  public  access  to  the  courts,  attorney  fees,  class  action  suits,  and 
standing  requirements.  Further,  Mr.  Bell  should  be  asked  what  guidelines  his 
Department  will  use  to  determine  when  the  Department  will  challenge  the  stand- 
ing to  sue  of  public  interest  litigants. 

The  five  areas  we  have  focused  on  are  but  a  sample  of  the  important  issues 
that  the  Committee  must  raise  with  Mr.  Bell  in  order  to  satisfy  its  constitutional 
obligation  under  the  advise  and  consent  clause.  Other  significant  areas  of  inquiry 
will  be  developed  by  the  Committee  and  by  other  witnesses.  It  is  essential,  for 
example,  that  the  Committee  develop  fully  Mr.  Bell's  record  in  the  areas  of  civil 
rights  and  civil  liberties.  Among  Congress'  greatest  democratic  achievements  are 
the  1064  Civil  Rights  Act,  the  1965  Voting  Rights  Act,  and  the  1965  Fair  Housing 
Act.  Mr.  Bell  must  be  asked  to  commit  himself  to  the  vigorous  enforcement  of 
these  fundamental  laws.  Mr.  Bell  must  be  asked  to  give  a  high  priority  to  the 
prosecution  of  white  collar  crimes  and  to  recommend  severe  penalties  for  con- 
victed offenders.  In  order  to  fulfill  President-Elect  Carter's  campaign  promise  of 
an  open  Administration,  Mr.  Bell  should  be  asked  to  pledge  vigorous  enforce- 
ment of  the  Freedom  of  Information  Act.  All  of  these  issues  are  a  high  priority 
since  all-out  enforcement  will  build  respect  for  impartial  enforcement  of  the  law. 
The  Committee  should  determine  whether  or  not  they  are  of  high  priority  to 
Mr.  Bell. 

Common  Cause  urges  the  Committee  to  insist  that  Mr.  Bell  respond  to  our  sug- 
gested questions  before  voting  on  his  confirmation.  It  is  essential  that  the  Com- 
mittee develop  a  full  and  substantive  hearing  record  and  make  public  a  written 
report  as  means  of  establishing  Congressional  oversight  over  the  Department  of 
Justice  and  restoring  public  confidence  in  the  impartial  administration  of  justice. 
Thank  you. 

Mr.  Cohen.  The.se  hearings  are  as  much  a  test  for  the  Senate  Ju- 
diciary Committee  as  they  are  for  Mr.  BelL  I  would  like  to  talk  first  a 
little  bit  about  what  the  standards  of  the  confirmation  process  should 
be. 
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I  start  with  the  assumption  that,  on  Cabinet  appointments,  the 
President  should  have  the  widest  latitude  in  contrast  to  appointments 
to  regulatory  agencies  and  the  courts.  The  fact  is  that  Cabinet  a])- 
pointments  have  had  a  perfunctory  hearing  process  with  perhaps  only 
two  exceptions  in  modern  times,  Lewis  L.  Strauss  and  Walter  J. 
Ilickel. 

The  Senate  has  fallen  down  on  the  job  and  no  Attorney  General  has 
ever  been  given  serious  treatment.  More  than  any  post,  the  Attorney 
General's  post  is  fundamental  to  the  question  of  integrity  and  fairness 
of  our  S3^stem. 

It  is  a  preeminent  appointment  and  one  that  deserves  the  closest  kind 
of  review. 

The  Attorney  General  has  a  two-part  role.  The  Attorney  General 
is  a  member  of  the  administration  on  policy  matters  that  relate  to  tlie 
law  and  the  Constitution.  The  Attorney  General  is  also  the  chief  law 
officer  of  the  United  States.  Sometimes  the  two  roles  can  confiiet. 

The  Attorney  General's  role  is  to  give  the  perspective  of  the  chief 
law  enforcement  officer  and,  in  a  very  real  sense,  to  be  the  legal  and 
constitutional  conscience  within  the  administration. 

That  is  why  there  has  to  be  the  highest  standard  of  review  even 
when  there  is  no  controversy  on  the  appointment.  It  has  to  be  done 
with  the  most  care  and  deliberation. 

The  Attorney  General  has  to  be  somebody  more  than  somebody 
the  President  trusts.  It  has  to  be  somebody  Avho  can  show  that  he  or 
she  is  a  person  of  independence,  with  a  record  of  independence  as  a 
lawyer,  a  leader,  and  not  merely  a  technician. 

If  Ave  had  to  describe  in  a  sentence  what  the  ideal  Attorney  General 
might  be,  I  would  argue  it  would  be  a  lawyer  whose  public  record 
is  one  of  impeccable  credentials  and  wlio  is  a  lawj^er  of  national 
distinction. 

I  do  not  say  that  has  to  be  the  standard  for  confirmation,  but  when 
there  is  controversy,  when  there  is  areiunent.  the  care  and  deliberation 
that  this  committee  takes  has  to  be  even  greater. 

When  there  is  no  controversy,  what  the  Senate  is  really  doing  v;hen 
it  confirms  is  sanctioning  the  appointment,  l>ut  when  there  is  con- 
troversy, the  disputes  have  to  be  looked  into,  the  record  has  to  be  put 
together  independently  by  the  Judiciar}'  Committee. 

Y/hen  thei'e  is  controversy  and  dispute,  it  increases  the  responsibility 
of  tlie  Senate  Judiciary  Committee.  It  places  on  each  of  you,  each  of 
the  members  of  the  Senate  Judiciary  Committee,  the  responsibility 
that  then  is  sliared  with  the  President-elect  for  the  quality  of  the 
appointment. 

Wlien  there  is  serious  dispute,  the  committee  is  more  than  sanction- 
in.o:.  You  have  the  affirmative  responsibility  of  approving  the  record 
of  the  nominee,  and  the  burden  shifts — the  burden  shifts  to  yon.  the 
Senate  Judiciarv  Committee,  to  question,  to  probe,  to  find  out. 

We  all  know  that  respect  for  the  rule  of  law  must  be  a  fundamental 
practice  in  a  democracy.  We  all  know  that  the  mission  of  the  Attorney 
General  is  to  enforce  our  laws  fairly  and  equitalJy  and  to  protect  the 
constitutional  rights  and  liberties  of  all  Ameri<"ans. 

We  are  all  familiar  with  the  Mitchell  aud  Ivleindienst  results,  two 
Attorneys  General  convicted  of  violation  of  Federal  law.  We  all  know 
that,  if  confirmed,  Mr.  Bell  has  the  paramount  responsibility  to  take 
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the  necessary  stops  that  will  restore  public  trust  in  the  office  of  Attor- 
ney General. 

You,  as  members  of  the  Senate  Judiciary  Committee,  will  be  shirk- 
itiGf  your  responsibility  if  you  vote  to  confirm  Mr.  Bell  without  know- 
ing- what  those  steps  are  that  Mr.  Bell  will  take  to  assure  that  neither 
politics  nor  favoritism  has  any  place  in  the  administration  of  justice. 

T  think  the  fundamental  question  Ijefore  you  is,  really,  how  do  both 
Jifr.  Bell  and  President-elect  Carter  sort  out  the  differences  between 
bein.i  the  citizens'  lawyer — lawyer  for  the  citizens  of  the  country — 
and  beinof  a  member  of  the  administration  ? 

I  would  sujDf.a'est  that  in  fairness  to  tlie  x\merican  people,  because  the 
Attorney  General's  post  is  so  fundamental  to  inteirrity  and  fairness, 
in  fairness  to  your  own  constitutional  responsiI>ilities,  and  in  fairness 
to  jMr.  Bell,  the  committee,  before  it  votes  on  the  nomination,  sliould 
biin«;  back  the  nominee  to  answer  questions  that  have  been  unanswered 
in  the  first  round  and  that  the  committee  slioidd  take  steps  to  try  to 
find,  independently,  evaluations  of  some  of  the  key  points  that  are  in 
dispute. 

It  means  that  before  you  re]X)rt  the  confirmation  to  the  Senate,  and 
we  take  the  view  that  any  President's  nominee  for  a  major  office  should 
be  decided  by  the  whole  Senate  so  if  a  majority  of  this  committee  were 
to  oppose  Mr.  Bell  M-e  would  aro-ue  that  that  should  still  be  decided  by 
the  whole  Senate.  As  the  majority,  you  can  issue  a  report  that  you  re- 
ject him. 

But  the  point  is  that  you  need  to  make  a  detailed  report  on  the  Bell 
nomination  statins:  the  reasons  why  you  are  for  him  or  why  you  miirht 
be  a^jainst  him.  You  have  to  make  it  available  to  the  Senvators.  In  ad- 
^•ance,  72  hours  in  advance,  would  be  fair,  before  the  Senate  begins 
floor  consideration  of  the  nomination. 

Senator  Aboukezk.  Is  that  not  pretty  routine  ?  We  have  always  done 
that. 

Mr.  CoHEX.  Senator  Abourezk,  generally  speakincr  there  have  been 
committees  in  this  Congress  that  have  not  done  reports.  I  can  tell  you 
that  on  the  Secretary  of  the  Interior,  until  the  Hathaway  nomination, 
the  Senate  Interior  Committee  had  not  done  reports  on  the  Secretary 
of  the  Interior.  That  is  true  of  other  committees,  as  well. 

I  am  saying  that  standard  is  an  important  standard  to  follow  and 
the  report  has  to  be  defensible.  That  is  why  I  think  Mr.  Bell  ought  to 
bo  called  back. 

I  tliink  it  is  important  to  do  this  in  a  deliberative  process.  "We  are 
all  familiar  with  the  fact  that  sometimes  nominations  are  done  over 
the  telephone.  There  is  such  a  thing  as  a  telephone  poll.  That  just 
won't  cut. 

There  ought  to  be  a  meeting  and  it  ought  to  be  as  open  as  this  meet- 
ing and  Mr.  Bell's  nomination  ought  to  be  discussed  with  the  kind  of 
care  that  it  deserves  in  fairness  to  him  and  in  fairness  to  everyone  else. 

I  would  like  to  discuss,  having  finished  with  some  of  the  procedural 
aspects,  some  of  the  key  follow-up  points  that  we  see  in  our  own 
testimony. 

The  start  was  removing  politics  from  the  administration  of  justice. 
I  would  hope  that  all  of  you  would  take  a  look  again  at  the  Benson 
amendment  to  the  Watergate  Eeorganization  and  Reform  Act  of  1976 


356 

wliicli  passed  this  body  overwhelmingly.  In  fact,  as  I  recall  only  five 
Senatoi's  voted  against  that  bill. 

The  Benson  amendment  would  have  prohibited  appointment  of  a 
high  level  campaign  figure  as  Attorney  General  or  Deputy  Attorney 
General. 

I  do  not  know  yet  whether  Griffin  Bell  is  a  high  level  campaign 
figure.  I  do  know  this,  that  as  a  result  of  your  questioning  it  is  whole- 
some that  he  has  said  that  he  would  not  participate  in  election  cam- 
paigns in  1978  and  1980. 

That  is  the  kind  of  standard  that  we  have  applied  in  the  past  for  the 
Secretary  of  State.  It  is  only  right  that  it  apply  to  the  Attorney 
General. 

I  do  know  that  he  acknowledged  being  an  advisor  on  some  major 
campaign  speeches  including  the  major  speech  that  President-elect 
Carter  gave  before  the  American  Bar  Association  on  the  administra- 
tion of  justice. 

He  also  said  he  was  a,  campaign  contributor  and  since  one  can  give 
only  $1,000  I  don't  view  that  as  a  mark  against  and  I  don't  want 
anything  I  say  about  that  to  be  viewed  that  way. 

iBut  he  also  said  that  he  raised  money.  We  all  know  that  money  is 
central  to  politics.  He  raised  that  money  before  the  Pennsylvania 
primary. 

If  this  committee  pursues  this  inquiry  properly,  it  will  find  out  from 
Mr.  Bell  from  whom  he  raised  the  money,  who  was  asked,  who  gave. 
Interest  groups  ?  Individuals  ?  I  think  that  is  an  important  follow-up 
question  and  I  think  we  are  all  entitled  to  know  the  answer. 

We  said  that  we  believe  INIr.  Bell  should  be  asked  how  he  would 
describe  the  proper  relationship  between  the  President  and  the  Attor- 
ney General  on  matters  of  policy  in  specific  cases. 

What  we  are  dealing  with  here  is  the  terrible  memory  of  the  ITT 
case  which  is  the  classic  Wliite  House  interference. 

We  would  argue  that  for  vigorous  and  impartial  law  enforcement, 
there  should  be  a  strong  presumption  again  White  House  interfer- 
ence in  specific  cases. 

I  would  like  to  make  another  suggestion.  This  comes  out  of  listen- 
ing to  the  hearings.  When  Elliot  Richardson  was  before  this  commit- 
tee, this  committee  did  an  excellent  job  of  working  out  with  him  a 
formal  statement  by  JNIr.  Richardson  as  a  matter  of  policy  on  the  rela- 
tionship of  the  Special  Prosecutor  to  Richardson's  tenure  and  stew- 
ardship as  Attorney  General. 

I  would  say  it  is  important  to  understand  what  the  relationship  is 
between  the  Justice  Department  and  the  White  House  that  Mr.  Bell 
and  President-elect  Carter  ought  to  work  out  a  formal  statement  as 
to  just  what  they  understand  that  relationship  to  be.  That  should 
happen  before  this  committee  votes  on  !Mr.  Bell. 

I  was  pleased  with  the  pursuit  of  this  committee,  by  some  of  the 
questioners,  of  the  matter  of  logging,  and  I  was  pleased  with  Mr. 
Bell's  answers,  but  I  was  not  sure  of  one  thing.  Mr.  Bell  is  absolutely 
right,  it  is  the  best  defense  for  a  public  official  to  maintain  a  log.  It  is 
important  that  that  log  be  public,  that  it  not  only  be  available  to  you, 
but  that  it  be  available  to  press,  to  media,  to  citizens,  that  it  be  avail- 
able in  a  handy  place  on  a  periodic  basis.  I  think  that  question  should 
be  followed  up. 
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Senator  Abourezk.  Mr.  Bell  said  that  it  would  be  public,  if  I  recall, 
during  his  testimony. 

Mr.  Cohen.  Then  I  did  not  hear  it  completely.  That  is  very  welcome. 

Senator  Abourezk.  The  record  will  show  whether  he  did  or  not,  but 
I  am  sure  I  heard  him  say  that. 

Mr.  Cohen.  If  he  said  it,  that  is  welcome,  and  if  he  did  not  say  it 
I  am  counting  on  you  gentlemen  to  follow  that  question  up. 

Senator  Mathias.  I  think  what  he  said  was  he  would  maintain  the 
Richardson  logging  practice  and  intended  to  strengthen  it  and  im- 
prove it. 

Senator  Abourezk.  But  I  did  hear  him  say  he  would  make  it  public, 
or  I  thought  I  heard  him  say  it. 

Mr.  Cohen.  OK. 

One  area  I  did  not  hear  any  discussion  of  was  the  question  of  the 
upgrading  and  giving  of  statutory  authority  to  the  existing  Public 
Integrity  Section  of  the  Department  of  Justice  as  the  Senate  did  in 
the  Watergate  Reorganization  and  Reform  Act  of  1976. 

I  think  that  is  an  important  part  of  the  Justice  Dej^artment.  Attor- 
ney General  Levy  made  an  important  addition  by  including  it  and 
make  it  a  part  of  the  Justice  Department.  It  is  working.  It  is  time  to 
give  it  statutory  authority.  We  ought  to  have  the  views  of  Mr.  Bell  on 
that  matter. 

I  would  like  to  say  a  word  about  merit  selection  of  judicial  and 
Justice  Department  appointments.  The  move  on  the  curcuit  court 
appointees  is  welcome.  Admittedly,  merit  is  a  difficult  question  and 
we  are  all  familiar  with  the  fact  that  minorities  and  women  are  se- 
verely underrepresented  in  the  judiciary. 

But  I  was  understanding  of  ^Ir.  Bell's  hesitancy  to  apply  this  to  the 
distirict  court  situation,  although  we  all  know  the  district  court  is 
wliere  the  facts  are  found  and  that  is  a  key  court. 

In  the  real  life  of  people,  it  is  the  key  court. 

I  understand  his  hesitancy  because  you  are  all  pretty  powerful  on 
judicial  appointments,  especially  those  of  you  who  are  Democrats  in 
this  Democratic  administration. 

So  in  a  real  sense  the  lead  ought  to  come  from  you.  I  have  no  illu- 
sions about  that  so  we  are  going  to  work  to  add  to  a.  bill  that  you  will 
be  considering  very  promptly,  the  expansion  of  the  judiciary,  a  systeui 
of  merit  selection. 

I  think  the  Senate  ought  to  be  tested.  Where  does  it  stand  on  merit 
selection?  We  will  be  working  to  lobby  that  in  the  judicial  extension 
bill. 

It  will  also  test  the  administration-to-ibe  as  to  whether  they  will — in 
their  eagerness  to  have  these  appointments  to  make  and  accommodate 
the  Senate — whether  they  will  mean  what  they  say  about  merit 
selection. 

Your  rule  of  nongermaneness  is  a  very  welcome  rule  and  we  are 
going  to  work  at  testing  that  rule,  at  testing  the  Senate,  at  testing  the 
administration. 

Merit  selection  is  important.  It  is  not  inconsistent  with  bringing 
women  and  minorities  on  the  bench.  It  is  very  consistent  with  tlii'^.  It 
is  very  consistent  with  reaching  out  and  seeing  whether  members  of  the 
public  interest  bar  and  those  who  have  had  some  experience  in  prac- 
ticing in  public  interest  law  can  also  be  part  of  the  Federal  judiciary. 
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Senator  INIatiiLcVS.  If  you  are  goin^  to  do  this,  you  better  do  it  fast 
because  the  logs  are  rolling. 

Mr.  Cohen.  I  hear  you,  Senator  Mathias.  I  would  like  to  submit 
for  the  record  at  the  end  of  my  testimony  a  description  of  what  we 
view  as  a  good  merit  selection  system.  It  is  something  short,  and  it 
will  not  take  up  much  space  in  the  record. 

Is  silence  assent  to  submitting  our  points  on  the  merit  selection 
of  judges? 

Senator  Abourezk.  Go  right  ahead. 

Mr.  CoHEisr.  Thank  you. 

Mr.  Cohen.  I  really  understand  Judge  Bell's  point  about  not  want- 
ing to  name  Avho  his  appointees  would  be.  I  think  he  is  absolutely 
right    about    wanting    to    stand    on    his    own    record    in   terms    of 
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confirmation. 

I  do  tliink  it  would  be  very  useful  if  he  gave  us  some  clues  as  to 
criteria  for  the  various  Assistant  Attorneys  General  and  other  major 
appointments.  I  think  that  in  no  way  would  diminish  his  own  proper 
desire  not  to  name  his  appointees  in  advance. 

I  think  it  would  only  be  right  for  the  committee  to  pursue  that 
with  Mr.  Bell. 

If  I  may,  I  would  like  to  deal  with  the  question  of  conflicts  of  in- 
terest. I  would  like  to  start  off  by  saying  that  the  President-elect's 
order  is  clearly  an  excellent  one.  It  does  not  solve  all  problems.  One 
does  not  have  to  agree  with  every  jot  and  tiddle  to  say  that. 

I  think  Mr.  Bell's  own  statement  to  this  committee  is  an  enormous 
and  significant  step  for  objective  criteria  and  certainly  beyond  any- 
thing that  was  ever  done  before. 

Nevertheless,  I  think  there  are  some  things  that  need  following  up 
on.  The  first  is  there  should  be  a  description  of  Mr.  Bell's  severance 
agreement  with  liis  law  firm. 

Tlie  second,  Mr.  Bell  should  provide  the  committee  with  a  list  of 
the  various  institutional  clients.  I  am  talking  about  the  corporate, 
the  business,  the  other  clients  of  the  firm. 

Xo  one  is  interested  in  the  individual  clients.  No  one  wants  to  know 
filiout  divorce  cases  or  criminal  cases  or  any  thing  else,  but  I  think 
the  public  is  entitled  to  know  about  corporate  business  and  other  in- 
stitutional clients. 

I  also  think  it  would  be  helpful  in  Mr.  Bell's  eight-part  staten^.ent 
if  he  would  give  us  some  more  clues  on  point  eight  in  which  he  defined 
the  regular  clients  and  talked  about  substantial  fmancial  conti-ibu- 
tions  to  the  gross  fees  to  King  and  Spalding  on  a  regular  basis  in 
wliich  ho  is  talkino-  about  items  that  he  might  withdraw  from. 

I  think  it  would  be  helpful,  following  your  own  standard  of  finan- 
cial disclosure  dealing  with  sources  and  categories  of  amounts  of 
income,  if  he  gave  us  a  gross  dollar  figure  just  so  we  would  have  a 
cliio. 

I  think  that  is  important.  That  is  in  the  spirit  of  openness.  I  do 
not  think  it  invades  any  privac}^  o.uestions. 

In  closing,  I  want  to  say  one  word  about  civil  rights,  clearly  a  high 
pi'iority  of  thp,  Justire  Depnrtment.  Mr.  Bell  clearly  gave  reassurances 
on  policv  matters.  Tliis  is  clearly  something  that  troubles  a  lot  of  peo- 
p\e  in  the  nast  record,  at  least  as  seen  by  a  lot  of  people.  It  is  also  a 
question  of  how  independent  Mr.  Bell  has  been  as  a  lawyer. 
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I  think  it  would  be  very  useful  if  this  committee  ^Yere  to  look  at 
the  transition  docmnents  which,  after  all,  are  public.  As  you  and  I 
know,  part  of  what  the  transition  documents  do  is  sugo?est  approaches 
to  ortranization  of  the  Justice  Department,  key  early  decisions  that 
have  to  be  made.  The  committee  should  have  some  dialog  with  jSIr. 
Bell  on  that  to  really  begin  to  help  surface  out  what  some  of  the  key 
civil  rights  issues  are. 

That  could  apply  to  other  parts  of  the  Justice  Department,  as  well, 
antitrust,  other  things,  the  Public  Integrity  Section.  I  think  because 
thei-e  is  so  much  concern,  genuine  concern,  there  is  a  preeminent  respon- 
sibility upon  the  committee  to  do  at  least  this  on  the  civil  rights 
question. 

I  would  hope  that  before  you  vote  on  this  nomination  that  again, 
in  fairness  to  the  American  people,  in  fairness  to  yourselves  as  mem- 
bers of  the  Senate  Judiciary  Committee,  and  in  fairness  to  Mr.  Bell, 
that  lie  be  ]:)rought  back,  that  he  be  questioned  again,  that  we  not  try 
to  do  an  efficiency  approach  in  confirmation  for  the  post  of  Attorney 
Genei'al. 

It  is  too  im]:)ortant  to  be  done  hurriedly,  much  too  important.  Take 
your  tiine.  Act  deliberately.  Don't  filibuster.  No  one  is  suggesting  that, 
but  doit  right. 

Then  I  tliink  everyone  will  have  a  lot  more  confidence  and  respect 
for  your  own  judgments  and  you  will  have  met  3'Our  own  affirmative 
resnonsibilities. 

Tliank  j'ou. 

Senator  Aboutiezk.  Thank  you  very  much,  Mr.  Cohen. 

I  want  to  express  my  thanks  for  some  of  the  suggestions  you  have 
made.  I  think  that  they  will  be  taken  seriously.  I  cannot  speak  for  all 
the  com.mittee  but  at  least  for  one  of  the  members  of  the  committee. 

Senator  Mathias,  do  you  have  any  questions  ? 

Senator  ]\Iatiiias.  You  referred  to  the  question  of  Judge  Bell's 
severance  agi'eement  with  King  land  Spalding.  He  stated  to  the  com- 
mittee that  his  agreement  was  that  he  would  take  no  equity  out  of  the 
firm  and  that  he  would  have  no  understanding  of  any  right  to  re- 
enter and  that  was  all  it  was.  You  do  not  find  that  satisfactory  ? 

Mr.  CoHF.x.  I  find  that  satisfactory.  I  think  we  learned  a  lot  under 
t]io  Richardson  precedent.  That  sounds  to  me  like  a  three-part,  three- 
sentence,  or  three-paragraph  statement.  It  ought  to  be  part  of  the 
record. 

I  think  it  is  important  to  do  some  things  formally,  and  I  think  it 
would  be  healthy  to  do  that. 

One  thing  that  is  not  clear,  and  I  meant  to  mention  this  in  my  testi- 
mony, is  that  mider  the  Carter  order  financial  dislosure  statements 
oiiplit  to  be  public, 

I  think  it  is  important  that  this  committee,  when  it  receives  the  fi- 
nancial disclosure  statement  of  Mr.  Bell,  make  that  public.  I  certainly 
think  the  committee  ought  not  to  do  anything  in  terms  of  confirmation 
until  an  elementary  item  like  that  is  received  and  put  together. 

Senator  ^Iathias.  May  I  inquire  of  the  Cliair,  do  we  have  it  yet? 

Senator  Abottrezk.  I  do  not  know  if  we  have  it.  I  will  have  to  ask 
the  staff  director. 

Senator  Matiiias.  One  of  the  difficulties  of  this  hearing,  it  seem.s  to 
me,  is  that  there  has  been  so  much  emphasis  on  the  civil  rights  ques- 
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tion,  which  is  of  great  importance  obviously,  that  we  really  have  not 
touched  upon  other  areas  which  are  perhaps  equally  important  to  the 
structure  and  fabric  of  the  American  economy  and  the  American  so- 
ciety in  the  future.  Do  you  have  any  feeling  about  that  ? 

Mr.  CopiEN.  We  do,  and  I  think  that  is  why  we  urge  further  pursuit. 

I  am  not  asking  that  Mr.  Bell  give  detailed  policy  answers  that  are 
equivalent  to  Presidential  message  on  polic3\^  but  I  think  the  purpose 
of  these  hearings  is  in  part  to  make  a  judgment  on  Mr.  Bell  and  in 
part  they  are  highly  useful  educational  procedures  to  all  of  us  includ- 
ing Mr.  Bell. 

That  is  one  of  the  reasons  he  ought  to  be  brought  back  for  additional 
questioning. 

Senator  Mathias.  I  was  encouraged  to  see  the  interest  of  Common 
Cause  in  the  question  of  public  access  to  the  courts.  While  you  are  are 
here  I  will  take  advantage  of  the  opportunity  to  commend  S.  35  to 
your  attention  and  solicit  your  support  for  that. 

It  is  being  actively  discussed  in  our  councils.  I  must  say  that  for 
myself  I  would  take  a  more  expansive  view  of  access  than  Mr.  Bell 
did.  In  no  way  am  I  suggesting  that  a  difference  on  policy  is  a  reason 
to  ireject,  but  there  is  a  troubling  aspect  and  we  made  reference  to  that 
in  our  testimony. 

This  is  that  Mr.  Bell's  court  opinions  seems  to  run  counter  to  the 
thrust  of  what  President-elect  Carter  said  in  the  campaign.  I  think 
on  questions  of  policy  like  that  clearly  the  Attorney  General  has  to 
be  part  of  the  administration  policy. 

You  have  said  that  some  of  his  opinions  are  in  conflict  with  Gov- 
ernor Carter's  statements.  I  do  not  see  that  detailed  in  your  statement. 
Do  you  have  any  citations  ? 

Mr.  Cohen.  We  can  get  you  those. 

Senator  Mathtas.  AVill  you  submit  those  ? 

Mr.  Cohen.  We  will  get  you  those  citations  and  the  holding  of  the 
court  and  we  will  brief  the  case. 

Senator  Mathias.  And  Governor  Carter's  statement  with  which  it 
is  in  conflict  ? 

Mr.  Cohen.  Yes. 

Senator  Mathias.  Thank  you  very  much. 

Senator  Arourezk.  I  am  advised  that  the  financial  statement  is  in 
the  chairman's  office. 

Mr.  Cohen.  That  statement  ought  to  be  made  public,  though. 

Senator  Abourezk.  That  would  have  to  be  done  by  action  of  the 
full  committee. 

Mr.  Cohen.  I  understand. 

Senator  Abotjrezk.  Senator  Chaf ee  ? 

Senator  Chafee.  Mr.  Cohen.  I  am  not  sure  that  I  completely  under- 
stand your  concept  of  the  relationship  between  the  President  and  the 
Attorney  General  once  in  office. 

Do  you  see  the  Attorney  General  as  a  close  working  partner  of  the 
President  in  the  form  of  carrying  out  policies  that  the  President  sets 
forth? 

For  example,  the  President  says,  "I  want  very  vigorous  antitrust 
action  out  of  the  Justice  Department."  Is  that  a  legitimate  thing  or  is 
the  Attorney  General  separate  and  apart,  sort  of  an  independent 
agency  as  it  were,  in  your  concept  ? 
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Mr.  Cohen.  On  questions  of  policy  such  as  your  antitrust  example 
or  any  other  question  of  policy  the  Attorney  General  is  part  of  the 
administration.  That  is  why  we  talked  about  a  dual  role. 

But  we  also  know  that  actions  that  the  Justice  Department  might 
take,  whether  it  is  in  regulations  or  in  prosecutions  or  any  other  mat- 
tois.  have  a  political  consequence.  When  you  have  a  situation,  as  ,in 
the  ITT  case,  in  which  the  White  House  calls  off  actions  by  the  Justice 
Department,  that  is  political  interference  in  the  administration  of 
justice. 

There  the  Attorney  General  has  to  be  separate  and  apart  and  be 
vrilling  to  stand  up  to  the  President.  That  is  why  we  say  there  has  to 
be  a  strong  presumption  against  White  House  interference  in  specific 
cases. 

I  think  because  for  so  long — and  you  can  trace  this  out :  Howard 
]McGrath  was  Harry  Truman's  campaign  manager  from  your  own 
State.  Herbert  Brownell  was  Dwight  Eisenhower's  campaign  man- 
ager. Robert  Kennedy  was  John  Kennedy's  campaign  manager.  John 
]\Iitchell  was  Eichard  Nixon's  campaign  manager. 

We  all  know  that  the  Attorney  General's  post  in  that  sense  became 
the  Postmaster  General's  post  of  an  earlier  era.  We  all  know  that  there 
is  a  lot  that  lawyers  do  in  terms  of  arranging,  of  mediating,  or 
negotiating. 

In  a  cynical  mood,  sometimes  justified,  people  would  say  this  is 
"fixing." 

There  are  other  things  that  a  lawyer  has  to  do  and  he  has  his  special 
or  her  special  mission  in  paying  attention  to  what  the  statutes  say, 
what  the  overriding  policies  are,  to  what  the  Constitution  is  about. 

I  think  it  is  important  to  try  to  formalize  that  relationship  between 
the  President  and  the  Attorney  General.  That  is  what  we  are  trying 
to  ^li^i  at  and  understand. 

Senator  Ciiafee.  Do  I  understand  in  your  suggestions  so  far  as  finan- 
cial disclosure  that  King  and  Spalding  should  submit  for  the  record 
how  much  they  received  from  their  major  corporate  clients  in  fees  in, 
say,  the  past  2  or  3  years?  Is  that  what  you  are  pro})osing? 

Mr.  Cohen.  Xo.  First  of  all,  I  am  proposing  that  ]\Ir.  Bell  provide  a 
list  of  all  the  current  corporate,  business,  and  other  institutional  clients 
of  King  and  Spalding.  Then  I  am  suggesting,  in  reading  what  is  a 
very,  very  good  and  excellent  statement  by  Mr.  Bell  to  tlie  committee 
on  conflicts  of  interest,  that  it  would  be  made  somcAvhat  more  under- 
standable, it  would  rely  more  on  some  hard  data  rather  than  on  lan- 
guage such  as  "substantial"  which  is,  as  we  all  know,  a  good  lawyers' 
word,  if  there  were  at  least  some  gross  figiire  that  he  was  talking  about 
in  defining  what  a  regular  client  of  King  and  Spalding  is. 

Senator  Chafee.  I  liave  no  other  questions. 

Senator  Abourezk.  Senator  Sasser  ? 

Senator  Sasser.  I  have  no  questions,  INIr.  Chairman. 

Senator  Abourezk.  Senator  Heinz  ? 

Senator  Heinz.  Mr.  Chairman,  thank  you. 

I  would  like  to  return  to  the  question  of  the  relationship,  and  the 
statement  of  it  or  a  concretization  of  it,  between  the  President-elect 
and  Judge  Bell  that  you  are  talking  alwut. 

I  think  we  can  all  probably  get  in  mind  a  statement  with  respect 
to  the  various  activities  of  the  Justice  Department,  that  the  White 
House  would  not  interfere  in  specific  cases,  whether  they  be  antitrust. 
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whether  they  be  cases  involving  political  corrn]3tion.  That  would  an- 
pear  to  be,  at  least  in  ]3rinciple,  fairly  straightforward.  It  might  be 
more  difficult  to  get  an  agreement. 

Mr.  CoiTKX.  It  is  a  good  test,  though. 

Senator  PTeinz.  A  good  test. 

Second,  there  is,  as  I  think  we  are  all  aware,  an  opiDortunit}'  for  the 
Wiite  House  to  review  and  comment  quite  effectively  on  regulatiouF. 

Xow,  this  is  a  tough  area  because  the  Office  of  ^.lanagement  and 
Budget,  by  virtue  of  its  management  as  well  as  budgetary  responsibili- 
ties, does,  legitimately  in  my  view,  have  a  role  in  reviewing  regulations 
so  that  thev  are  understandable  and  workable  and  make  some  sense. 

How  would  you  propose  that  we  police,  whether  there  be  a  policing 
action,  with  respect  to  regulations? 

Mr.  Cohen.  That  is  why  the  logs,  first  of  all,  are  a  method  of  at 
least  knowing  what  is  going  on  in  terms  of  White  House  involvement 
with  the  Justice  Department. 

Seuator  Hetxz.  We  have  not  talked  in  this  committee  about  the  log- 
ging of  a  contact  between  the  White  House  and  OMB  with  respect  to 
regidations  sitting  in  OMB  for  review  by  OMB  by  the  Justice 
Department. 

]Mr.  CoHEX.  Xo.  There  has  been  legislation  that  both  Senator  Staf- 
ford and  SenatoT-  Kennedy  have  pursued  that  would  make  logging  in 
general  in  the  Government,  in  the  executive  branch,  at  high  levels, 
quite  complete. 

I  realize  that  Congress  has  not  acted  yet  and  are  looking  for  ways 
of  at  least  beginning  to  start  on  logging.  I  would  recommend  that  the 
Kennedy-Stafford  bill  of  the  last  Congress  be  reconsidered  so  that  it 
is  enacted. 

Senator  Heinz.  T^et  us  take  one  specific  instance,  going  back  to  spe- 
cific cases.  When  the  Richardson  nomination  was  before  this  commit- 
tee, my  understanding  is  that  Mr.  Richardson  said  that  he  would  not 
intei-fere  with  the  Special  Prosecutor  and  gave  him  a  mandate  of 
independence. 

The  other  day  when  Judge  Bell  was  before  us  he  said  he  favored 
a  Special  Prosecutor  but  only  with  a  trigger  which  means  that  we 
Avould  not  have  a  Special  Prosecutor  unless  somebody,  as  yet  unde- 
fined, perhaps  Judge  Bell,  pulled  the  trigger. 

Therefore,  from  my  point  of  view,  we  start  out  without  a  Special 
Prosecutor  unless  the  Congress  enacts  one  and  I  don't  know  that  we 
will. 

My  question  is :  Are  you  suggesting  that  we  should  ask  Judge  Bell, 
with  specific  reference  to  individual  appointees,  such  as  the  head  of 
the  Criminal  Division,  to  guarantee  that  individual's  total  independ- 
ence when  it  comes  to  the  prosecution  or  investigation  of  anything 
having  to  do  with  pol  itical  corruption  ? 

Would  that  be  a  satisfactory  kind  of  assurance  to  get  from  Judge 
Bell  or  should  we  be  looking  for  something  more  comprehensive? 

I,  for  one,  intend  to  get  at  least  the  former  or  should  vre  be  setting 
our  sights  higher? 

Mr.  CoTiEN.  I  think  in  terms  of  policy  you  ought  to  be  setting  your 
sights  higher.  I  think  there  is  a  good  argument" for  Congress  having 
to  meet  its  responsibility  and  enact  legislation  on  things  such  as  tlie 
Si:'ecial  Prosecutor. 
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Tliere  can  be  triggering  formulas  which  don't  just  rely  on  an  in- 
dividual to  trigger  ^it.  There  can  be  standards  and  definitions  as  there 
M-as  in  the  Watergate  Reorganization  Act  that  passed  the  Senate  but 
was  not  considered  in  the  House. 

That  kind  of  matter  ought  to  be  reconsidered  by  the  Congress. 

I  think  on  your  specific  question,  on  the  Assistant  Attorney  General 
for  criminal  matters,  for  example,  and  U.S.  attorneys,  there  lias  to  be 
independence.  They  are  the  ones  who  are  doing  the  work  and  making 
the  judgments  and  that  goes  central  to  the  question  of  morale  in  the 
Justice  Department. 

That  is  a  very,  very  important  item.  Morale  has  gone  up  and  dov.n. 
Its  got  all  the  bad  aspects  of  what  that  involves. 

I  can't  say  that  we  have  fully  thought  what  that  relationship  ought 
to  be  between  an  Assistant  Attorney  General  for  criminal  matters  or 
any  otlier  Assistant  Attorney  General  but  I  think  we  ought  to  ha^-e  a 
cliie  as  to  the  kind  of  person  Mr.  Bell  is  looking  for  and  the  kind  of 
leash,  long  or  short.  Mr.  Bell  would  give  to  that  person.  That  would 
make  a  real  good  beginning. 

Senator  Heixz.  In  your  testimony  or  discussion,  you  mentioned 
the  severance  agreement.  I  asked  judge  Bell  about  the  severance 
agreement.  If  my  memory  is  correct,  he  said  that  he  had  no  severance 
agi-eement,  that  he  was  leaving  his  equity,  if  he  had  any,  in  the  law 
finn. 

Mr.  Cohen.  I  recall  your  asking  that.  What  I  am  saying  here  is 
that  tliere  is  a  value  to  some  formal  statement.  There  is  a  value  to 
formality  in  this.  I  think  if  that  is  what  it  is,  and  it  obviously  is, 
it  ought  to  be  written  up.  It  is  not  a  big  item,  but  it  ought  to  be  part 
of  the  record. 

Senator  Heinz.  He  was  under  oath,  I  think,  at  the  time  he  made 
that  statement. 

]\Ir.  Cohen.  That  is  part  of  what  you  have  to  report  to  the  full 
Senate. 

Senator  Heinz.  With  respect  to  civil  rights,  you  indicated  that  the 
transition  documents  could  be  very  helpful  and  important  to  this 
committee  and  you  seemed  to  indicate  that  they  were  public  documents. 

I  have  to  tell  you  that  I  don't  know  exactly  what  kind  of  transition 
documents  have  been  prepared  either  by  the  outgoing  or  by  the  in- 
coming. Are  you  referring  to  both  outgoing  and  incoming  transition 
documents  ? 

Mr.  Cohen.  I've  been  referring  most  to  incoming,  I  guess,  but  I 
think  there  is  value  in  looking  at  the  outgoing  ones  as  well.  At  HUD 
they  haA^e  been  made  public  so  why  would  not  they  be  made  public 
at  the  Justice  Department? 

Senator  Heinz.  Have  the  members  of  the  Carter  transition  team 
made  the  HUD  documents  public  that  they  have  prepared  or  did 
prepare  ? 

Mr.  Cohen.  It  is  my  understanding  that  Secretary  Hills  made  them 
public.  That  is  my  iinderstandi n^r. 

Senator  Heinz.  She  made  the  one  public  that  her  administration 
had  prepared. 

Mr.  Cohen.  Xo:  all  documents,  I  believe. 

Senator  Heinz.  Would  she  have  been  in  a  position  to  make  public 
the  documents  of  the  Carter  transition  team  ?  I  doubt  that. 
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IMr.  Cohen.  I  think  if  she  had  them  she  did. 

Senator  Heinz.  The  question  is,  I'm  fairly  certain  that  for  the 
most  part  members  of  the  Ford  cabinet  don't  have  Carter  transition 
team  documents. 

Are  you  suggesting  we  should  ask  the  Carter  transition  team  people 
for  their  documents  whether  or  not  existing  Secretaries  have  them? 
I  think  that  is  what  you're  suggesting. 

Mr.  Cohen.  That  is  exactly  what  I'm  suggesting.  I'm  sure  Mr.  Bell 
has  them. 

Senator  IIeinz.  One  last  thing.  Mr.  Bell,  apparently,  did  have  a 
fundraising  role  in  the  Carter  campaign,  perhaps  not  a  major  one 
but  a  significant  one  nonetheless. 

In  your  testimony — you  wanted  to  find — you  suggested  that  we 
should  know  from  Bell  raised  funds,  did  he  solicit  interest  group 
funds,  did  he  solicit  interest  groups  funds  successfully.  "V\Tiat  answers 
to  tliose  questions  might  Bell  give  that  might  disqualify  him  from 
serving  independently?  What  kinds  of  things  are  we  looking  for? 
Is  it  simply  a  matter  of  principle  or  are  we  looking  for  certain  things? 

Mr.  Cohen.  I  think  principle  is  important  because  money  has  influ- 
ence in  politics.  Mr.  Bell  was  very  candid  about  when  he  did  it.  He  said 
it  was  right  before  the  Pennsyh^ania  primary.  That  turned  out  to  be 
the  key  primary  in  the  Presidential  election  on  the  Democratic  side. 

So  I  think  one  of  the  things  you  are  looking  for  is:  Was  it  de 
minimus  ?  Was  it  extensive  ?  How  does  it  compare  with  other  kinds  of 
funds  in  terms  of  amoimt  ?  How  much  was  from  interest  groups  ?  Plow 
much  was  from  individuals  ? 

I  think  it  is  important  to  know  because  we  are  sensitized,  I  would 
hope,  to  the  fact  that  those  who  are  appointed  as  Attorney  General 
should  not  have  an  intertwined  political  relationship  with  the 
President. 

As  I  said  before,  the  Senate  adopted  the  Benson  amendment  which 
prohibited  high  campaign  officials  from  serving  as  Attorney  General 
and  as  Deputy  Attorney  General.  That  is  not  law  now  because  the 
House  did  not  deal  with  it  but  the  fact  is  that  it  is  an  important 
standard. 

Part  of  your  responsibility  as  a  comm.ittee  is  to  pursue  that.  It  may 
be  only  de  minimus  and  therefore  it  is  irrelevant.  It  may  be  that  he 
raised  most  of  the  money  that  went  into  Pennsylvania  right  ])efore  tlie 
primary.  None  of  us  knows  that  yet.  That  is  why  I  would  like  it 
pursued. 

Senator  Heinz.  Thank  you.  Let  me  ask  you  one  final  question.  We 
referred  just  a  few  moments  ago  to  the  Senate  Watergate  Reform  Act. 

In  that  act  as  passed  by  the  Senate  it  would  have  prohibited  an  At- 
torney General  from  being  appointed,  or  a  Deputy  Attorney  General, 
who  served  as  a  campaign  manager  or  the  like  in  a  key  political  posi- 
tion in  the  campaign. 

It  appears  at  this  point  that  Judge  Bell  probably  did  not  meet  that 
high  a  standard  of  participation  but  it  does  appear  that  Judge  Bell 
certainly  is,  while  not  an  everyday  close  personal  friend  of  the  Presi- 
dent-elect, nonetheless  quite  associated  with  him. 

He  does  know  him.  He  is  from  the  same  town.  The  President's  own 
lawyer,  Mr.  Kerbo,  is  a  partner  of  Judge  Bell.  It  might  be  arguably 
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correct  to  say  that  Griffin  Bell  is  certainly  a  close  friend  of  the  Presi- 
dent, not  a  key  political  fi^re  in  his  campaign. 

Do  you  think  that  a  close  friendship  is  as  disqualifying  for  the  posi- 
tion of  Attorney  General  as  the  Senate  decided  a  key  political  posi- 
tion was  when  it  passed  the  Watergate  Reform  Act  ? 

Mr.  Cohen.  Not  per  se,  not  per  se,  but  I  think  when  you  have  the 
situation  of  a  close  friendship,  of  some  political  activity,  when  you 
have  all  of  those  you  have  to  look  at  other  factors  with  really  incredible 
care. 

The  credentials  for  being  able  to  administer  a  fair  system  of  justice, 
the  qualities  of  independence  that  are  crucial  to  carrying  out  the  post 
of  Attorney  General — you  then  begin  weighing  them. 

Senator  Heinz.  Would  you  say  that  if  there  is  a  record  that  some- 
one's^ personal  friendship  with  other  parties  has  caused  them  to  use 
bad  judgment  that  that  would  be  a  very  dangerous  signal? 

^Ir.  Cohen.  You  bet. 

Senator  Heinz.  Thank  you. 

Senator  Abourezk.  JSIr.  Cohen,  thank  you  very  much  for  your 
testimony. 

Senator  Eiegle,  we  have  a  very  serious  problem  which  I  will  have 
to  enunciate  now.  We  had  to  take  some  witnesses  out  of  order  this 
morning.  There  are  three  out-of-town  witnesses  who  have  been  wait- 
ing for  3  days.  We  liave  gotten  some  informal  agreements  with  them 
out  in  the  corridor  on  what  time  they  should  go  on  and  what  time  they 
have  to  get  out  of  here. 

I've  got  to  put  one  on  now  so  the  other  one  can  get  on  by  11. 

Senator  Riegle.  I  see. 

Senator  Abourezk.  In  other  words,  I  have  to  have  two  on  before 
11  o'clock. 

Is  there  a  chance  you  could  submit  questions  in  writing? 

In  fact,  when  Charlene  Mitchell  comes  up  if  there  are  any  questions 
for  her  they  will  have  to  be  in  writing  because  otherwise  we  are  not 
going  to  be  able  to  get  her  testimony  in  time  to  get  Mr.  Innis  on. 

]Mr.  Riegle.  I  am  sympathetic  to  your  problem.  I  am  wondering 
if  I  could  squeeze  in  just  one  question. 

Senator  Abourezk.  You  have,  I  guess,  a  minute.  I  hate  to  do  that. 
It  is  very  difficult. 

Senator  Riegle.  All  right.  Let  me  just  ask  this  of  you,  Mr.  Cohen, 
either  as  a  representative  of  Common  Cause  or  speaking  in  your  owji 
right  to  the  extent  you  can  set  that  aside. 

You  have  been  here  in  the  hearings  I  know  for  some  time.  Have 
you  reached  a  judgment  as  to  the  fitness  of  the  nominee,  jEitness  mean- 
ing the  sum  total  of  all  these  issues  that  you  have  raised  here  and  that 
have  otherwise  been  raised,  at  this  stage  of  the  game  ? 

Mr.  CoiiN.  If  I  had  reached  a  judgment,  I  would  have  shared  it 
with  the  committee.  But  I  do  think  that  the  affirmative  burden  that 
has  to  be  met  on  some  of  tlie  questions  that  I  have  raised  has  not  yet 
been  met.  That  is  why  I  think  it  is  important  for  the  committee  to 
puT-sue  thinofs  properly. 

[Material  subsequently  submitted  by  the  witness  follows.] 
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Common  Cause, 
Washington,  D.C.,  January  17,  1977. 
Senator  James  Eastland, 
Chairman,    Senate    Judiciary    Committee, 
Dirksen  Senate  Office  Bnlldlng,  Washington,  D.C. 

Dear  Senator  Eastland  :  During  my  testimony  on  the  nomination  of  GriflSn 
Bell  to  be  Attorney  General,  I  was  asked  to  provide  documentation  for  my 
statement  that,  while  a  member  of  the  Court  of  Appeals  of  the  Fifth  Circuit, 
Mr.  Bell  wrote  opinions  restricting  public  access  to  the  courts,  and  that  his 
opinions  stand  in  obvious  contrast  to  President-Elect  Carter's  campaign  promises 
to  work  for  expanded  class  action  rights,  and  broadened  definitions  of  legal 
standing. 

In  an  appearance  at  the  Public  Citizens  Forum  held  at  the  International  Inn, 
Washington,  D.C,  on  August  9,  1976,  President-Elect  Carter  was  asked  his 
position  regarding  the  expansion  of  class  action  damage  suits  by  consumer 
and  pollution  victims  as  an  alternative  or  supplement  to  regulatory  solutions. 
His  response  was : 

"One  of  the  proposals  that  I  favor  is  to  let  the  state  attorneys  general  be 
authorized  to  file  class  action  suits  for  people  within  their  own  states.  This  is 
presently  prohibited.  I  also  would  like  to  see  legislation  passed  to  overthrow 
the  Supreme  Court  rulings  that  in  the  past  have  blocked  consumer  class  action 
suits.  As  you  know,  there  have  been  two  very  damaging  decisions  made,  both 
of  which  I  think  are  not  in  the  best  interest  of  our  people.  One  says  that  you 
cannot  file  a  class  action  suit  unless  your  own  losses  have  been  (I  think)  $10,000 
or  more :  and  the  other  one  says  that,  before  you  file  a  suit  that  is  based  on  a 
class  action  principle,  you  must  notify  every  single  person,  which  may  be  more 
than  a  million,  that  the  suit  is  being  filed  on  their  behalf.  So,  as  a  general 
principle,  I  favor  the  concept  of  the  class  action  suits,  and  those  are  three 
examples  that  come  to  mind  immediately.  I  am  not  an  expert  on  the  sub.iect, 
but  as  Governor  of  Georgia,  in  my  own  consumer  protection  proposals,  these 
Iirincii)les  were  included  in  my  rerpiests  from  the  legislature." 

Moreover,  in  his  presentation  to  the  Platform  Committee  of  the  Democratic 
Party,  President-EIect  Carter  emphasized  that  "we  should  make  class  actions 
by  consumers  more  easily  available,  to  enable  them  to  enforce  consumer  laws 
and  to  give  them  standing  before  agencies  and  courts." 

The  opinions  by  Mr.  Bell  which  we  referred  to  as  reflecting  a  difference  of 
opinion  with  President-Elect  Carter  are  as  follows: 

1.    "JOHNSON   v.    MORTON,"    456    F.2D.    68    (5TH    CIR.    1972) 

In  Johnson,  Judge  Bell  ruled  that  even  if  the  plaintiffs  were  among  those 
protected  by  the  Land  and  AVater  Conservation  Act,  their  interests  in  the 
orderly  development  of  recreational  resources  was  too  indirect,  "attenuated  at 
best,"  and  not  enough  of  an  injury  for  them  to  have  standing  to  challenge  the 
acquisition  of  park  land  with  federal  funds  as  a  violation  of  both  the  federal 
statute  and  a  state  plan  for  development  of  recreational  lands. 

2.    "IIIGGINBOTHAM    V.    BARRETT,"    473    F.2D    745     (5TH    CIR.    1973) 

In  Higginhotham,  Judge  Bell  ruled  that  the  elimination  of  water  pollution 
near  the  plaintiffs'  residences  was  not  an  interest  to  be  protected  by  the  Water 
I'ollution  Control  Act  and,  therefore,  residents  in  the  affected  areas  did  not  have 
standing  to  challenge  the  actions  of  the  Regional  Administrator  of  the  Act. 

3.  "Miller  v.  Mackey  International  Inc.,  515  F.2d  241  (5th  Cir.  1975). 

In  Miller,  which  concerned  the  amount  of  attorney  fees  awarded  in  a  securities 
law  case.  Judge  Bell  concurred,  expressing  the  view  that  the  present  class  action 
I'ules  v>'ere  too  broad  and  should  be  changed  so  that  "only  those  persons  would 
be  in  the  lawsuit  which  choose  to  remain  in  and  thus  allow  counsel  to  represent 
them." 

4.  "Pettway  v.  American  Cast  Iron  Pipe  Company,"  ^^94  F.2d  211  (5th  Cir. 
1974). 

In  Pettivay,  Judge  Bell  dissented  from  a  portion  of  the  court's  opinion  which 
held  that  in  class  action  employment  discrimination  cases,  damages  could  be 
computed  by  comparing  the  aggregated  salaries  of  those  discriminated  against 
with  those  who  were  not  discriminated  against,  and  apportioning  the  difference 
among  the  victims  of  discrimination.  Judge  Bell  wrote  that  this  method  of  com-' 
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puting  damages  should  not  have  been  adopted.  Instead  he  argued  that  claims  for 
damages  should  be  individualized,  which — as  the  majority  pointed  out — is  impos- 
sible in  many  cases. 

It  is  recognized  that  legislation  is  needed  to  clarify  the  law  of  standing  and 
class  actions.  President-EIect  Carter  has  expressed  a  commitment  to  expanding 
these  rights.  The  views  of  the  Attorney  General  of  the  United  States  will  be 
influential  in  defining  the  legislation  that  is  eventually  adopted.  Mr.  Bell  should 
be  asked  whether  or  not  he  supports  the  commitments  made  by  President-Elect 
Carter  or  whether  he  still  holds  the  views  represented  in  these  four  opinions. 

In  addition,  I  have  enclosed  for  the  record  a  Common  Cause  proposal  for  the 
merit  selection  of  Federal  judges.  This  proposal  has  been  submitted  to  the  Carter 
administration,  and  it  is  the  outline  of  what  we  believe  should  be  enacted  with 
the  bill  to  increase  the  number  of  federal  judges. 

I  also  wish  to  supplement  my  testimony  by  asking  that  the  issue  of  Justice 
Department  logging  of  out.side  contacts  be  raised  with  more  specificity  with  Mr. 
Bell.  Enclosed  is  a  brief  memorandum  describing  the  need  for  such  logging  and 
treatment  of  the  issue  by  the  present  administration.  In  order  to  insure  the  log- 
ging becomes  a  reality,  Judge  Bell  should  be  asked  to  submit  a  detailed  summary 
of  what  he  intends  to  require  in  this  important  field. 

Thank  you  for  the  opportunity  to  supplement  my  testimony.  I  hope  that  this 
additional  information  will  be  placed  in  the  record  and  will  be  helpful  to  the 
Committee  in  exercising  its  responsibilities  in  reviewng  Judge  Bell's  record. 
Sincerely, 

David  Cohen,  President. 

[Enclosures.] 

MErax  Selectiox  of  Federal  Judges 

Our  judicial  system  needs  men  and  women  of  outstanding  legal  ability  and 
integrity  who  have  a  strong  commitment  to  our  representative  form  of  govern- 
ment and  a  sensitivity  to  the  rights  of  the  unrepresented  and  underrepresented. 
All  too  often,  persons  appointed  to  federal  judgeships  and  to  positions  as  United 
States  Attorneys  simply  do  not  meet  the  high  standards  expected  by  our  citizens. 

PROBLEMS    WITH    THE   PRESENT    SYSTEM    OF   JUDICIAL    SELECTION 

Some  of  the  reasons  for  public  disencliantnient  with  the  administration  of 
justice  are  obvious.  The  system  for  selecting  federal  judges  and  United  States 
Attorneys  is  one.  The  present  selection  system  has  two  effects :  first,  it  fosters 
the  selection  of  some  incompetent  and  far  too  many  mediocre  federal  judges 
and  U.S.  Attorneys;  and  second,  women  and  minorities  are  underrepresented. 

The  present  system  works  as  follows :  A  vacancy  occurs.  If  either  Senator 
from  the  state  in  which  the  vacancy  occih's  is  of  the  same  political  party  as  the 
President,  the  Senator  often  has  a  virtual  power  of  appointment.  The  Senator 
sends  the  name  of  his  candidate  to  the  Department  of  Justice,  which  has  the 
FBI  perform  a  routine  background  check.  Justice  also  forwards  the  name  to 
the  Standing  Committee  on  Judicial  Selection  and  Tenure  of  the  American  Bar 
Association.  The  ABA  Committee — which  has  1.3  members  including  at  least 
one  attorney  from  each  Circuit  Court  of  Appeals  jurisdiction — rates  the  can- 
candidate. 

The  President,  acting  on  the  recommendation  of  the  Department  of  Justice, 
submits  the  nomination  to  the  Senate  where  it  is  referred  to  the  Committee  on 
Judiciary.  A  blue  slip  of  paper  with  the  name  of  tiie  nominee  is  sent  to  the 
Senators  from  the  nominee's  state.  If  the  l)lue  slip  is  not  returned,  the  nomina- 
tion is  virtually  dead.  Senatorial  courtesy  (a  euphemism  for  backscratching  and 
logrolling)  is  strong. 

It  is  not  unfair  to  characterize  federal  judicial  appointments,  as  one  federal 
judge  has,  as  "choice  political  plums  for  party  patronage."  Merit  often  takes 
a  back  seat  to  politics.  Cronyism  and  logrolling  are  more  important  in  some 
instances  than  a  candidate's  sensitivity  to  the  rights  of  the  underrepresented. 
Senate  leaders  can  and  do  wheel  and  deal  to  take  care  of  their  friends  and 
political  allies. 

THE   ABA    COMMITTEE 

The  only  aspect  of  the  process  of  selecting  federal  judges  that  might  reassure 
citizen;?  is  the  review  of  judicial  qualifications  by  the  ABA  Committee.  But  even 
the  usually  good  work  of  the  ABA  Committee  raises  serious  issues.  Four  prob- 
lems stand  out : 
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First,  the  recommendations  of  the  ABA  Committee  are  not  always  followed. 
A  ranking  of  "not  qualified"  for  former  Connecticut  Governor  Meskill.  for 
example,  did  not  stop  President  Ford  from  appointing  him  to  the  Second  U.S. 
Circuit  Court  of  Appeals  at  the  pleading  of  Senator  Weicker.  Meskill  was 
confirmed. 

Second,  the  recommendntions  of  the  ABA  Committee  are  not  always  worthy 
of  being  followed.  The  Committee,  for  example,  supported  the  1970  Carswell 
nomination.  The  Committee  is  not  immune  from  political  pressures  and  pre- 
liminary findings  of  "not  qualified"  are  sometimes  revised  for  less  than 
meritorious  reasons. 

Third,  the  ABA  Committee's  role  is  merely  to  react  to  nominations  of  the 
President.  The  Committee  does  not  search  out  the  most  qualified  people.  Its  task 
is  to  distinguish  between  those  already-nominated  who  are  "not  qualified"  and 
those  who  are  "qualified". 

Fourth,  while  the  13  members  of  the  ABA  Committee  are  undoubtedly  highly 
qualified,  they  represent  a  rather  limited  segrapnt  of  our  society.  All  are  lawyers : 
all  but  one  are  in  private  practice.  The  Committee  has  no  women  members  and 
the  first  black  was  named  this  September.  The  youngest  member  is  48. 

COMMON    CAUSE   PROPOSALS 

The  remedy  that  Common  Cause  should  advocate  is  clear.  After  extensive 
study  of  the  judicial  selection  process,  the  American  Judicature  Society  pro- 
posed a  merit  system  for  the  selection  of  judges  with  appointments  drawn  from 
nominees  recommended  by  a  permanent,  nonpartisan  commission  of  lawyers  and 
nonlawyers. 

A  Common  Cause  proposal  for  merit  selection  of  federal  judges  would  include 
the  following : 

First,  a  Presidentially-appointed  nonpartisan  judicial  selection  commission 
'-hould  lie  established.  A  single  national  commission  would  provide  the  necessary 
visibility,  prestige,  and  accountability  to  ensure  that  the  selection  process  rises 
above  the  anonymity  and  cronyism  that  prevail  too  often  at  present. 

Second,  the  judicial  .^elect^ion  commission  should  have  broad-based  membership, 
including  lawyers  and  nonlawyers.  as  well  as  representation  of  groups  that  have 
been  traditiomlly  discriminated  against. 

Third,  the  President  should  be  required  to  choose  from  among  a  list  of  names 
recommended  by  the  commission.  The  Presiflent  would  retain  the  prerogative  of 
rejecting  the  list  and  requesting  another.  He  could  also  propose  names  to  the 
commission  for  its  consideration. 

Fourth,  there  must  be  a  requirement  for  a  broad,  continuous,  and  systematic 
search  for  qualified  candidates. 

Fifth,  in  order  to  ensure  a  broad  search,  the  commission  should  be  assisted  l)y 
adequate  professional  staff  and  advisory  committees  established  in  each  of  the 
eleven  circuit  court  jurisdictions. 

Sixth,  there  should  be  a  system  of  public  notice  of  vacancies,  opportunity  for 
recom.mendations  for  nominees  from  the  public,  and  opportunity  for  public  com- 
ment on  the  recommendations  of  the  commission  before  Presidential  appointment. 

The  high  visibility  of  Supreme  Court  appointments  mitigates  some  of  the 
problems  surrounding  other  federal  judicial  positions.  The  blue  slip  system  is 
not  in  force.  Therefore,  in  the  case  of  Supreme  Court  appointments.  Common 
Cause  recommends  that  the  President  submit  a  list  of  possible  appointees  to 
the  selection  commission  for  its  evaluation  (replacing  the  ABA  Committee  in 
this  role),  with  the  Commission  free  to  suggest  additional  candidates. 

In  determining  our  specific  proposals,  Common  Cause  has  examined  state 
experience  with  judicial  nominating  commissions.  One  half  of  the  states  have 
adopted  some  form  of  merit  selection  system.  The  systems  vary  widely.  Some 
states  have  a  single  commission ;  others  have  a  separate  commission  for  each 
judicial  district.  Some  provide  for  judicial  representation  on  commissions ; 
others  do  not.  The  number  of  nominees  submitted  by  the  commissions  to  the 
appointing  authority  vary.  Some  commissions  are  used  only  to  assist  in  filling 
vacancies:  others  are  for  all  appointments.  Sixteen  of  the  commissions  are 
established  by  state  constitution,  four  are  statutory,  and  six  are  created  by 
executive  order. 

r.S.    ATTORXKYS 

There  are  94  United  States  Attorneys,  one  for  each  judicial  district.  T'.S. 
Attorneys  are  appointed  for  a  term  of  four  years  but  are  subject  to  removal 
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by  the  President.  Many  of  the  problems  related  to  judicial  selection  apply  also 
to  the  selection  of  federal  prosecutors  and  must  be  addressed.  Selection  of  U.S. 
Attorneys  is  at  least  as  political  as  federal  judgeships,  since  U.S.  Attorneys  serve 
at  the  pleasure  of  the  President  and  the  blue  slip  system  is  in  force.  U.S. 
Attorneys  who  owe  their  appointment  to  local  establishments  and  political 
cronyism  are  unlikely  to  press  sensitive  cases  involving  political  corruption, 
civil  rights  or  environmental  protection.  Common  Cause  will  continue  to  study 
the  system  for  selection  of  U.S.  Attorneys  to  determine  if  a  commission  similar 
to  that  proix)sed  for  judicial  .selection  is  appropriate  here  as  well. 

TIME   FOR   REFORM 

The  timeliness  of  these  proposals  cannot  be  overstated.  While  the  number  of 
federal  judgeships  to  be  appointed  each  year  fluctuates,  the  average  for  the 
years  10(jO-76  was  34  per  year.  In  addition,  there  has  been  substantial  pressure 
in  recent  years  to  create  new  judgeships.  Chief  Justice  Burger  cites  increased 
case-hlings  in  recent  years  to  show  "a  need  for  52  additional  judgeships  and  13 
additional  courts  of  appeals  judgeships  to  meet  the  swiftly  growing  burdens." 
In  April,  the  Senate  passed  a  bill  to  create  45  additional  district  court  judgeships. 
The  House  Judiciary  Committee  favorably  reported  the  bill  (with  49  judgeships), 
but  it  died  at  the  end  of  the  session.  The  ninety-four  United  States  Attorneys 
serve  effectively  at  the  pleasure  of  the  President. 

The  volume  of  appointments  of  federal  judgeshii>s  and  United  States  Attorneys 
coming  fast  on  the  heels  of  a  Presidential  election  give  a  sense  of  immediacy 
to  proposals  for  a  merit  system  of  selection, 

Loggixg/Departmdxt  of  Justice 

On  August  8,  1973,  Attorney  General  Elliot  L.  Richardson  issued  an  order 
entitled  "Departmental  Records  of  Outside  Contacts"  (Order  of  the  Attorney 
General  No.  532-73).  The  order  requires  each  Department  employee  to  record 
each  oral  communication  (in  perstm  or  by  telephone)  by  a  non-involved  party 
concerning  a  case  or  other  pending  matter.  The  logging  form  includes  the  date 
and  time  of  contact,  whether  in  person  or  by  telephone,  the  name  of  the  contact, 
the  case  number,  identification  of  the  person  who  initiated  the  contact  (name, 
title,  organization,  address),  person  who  prepared  the  log,  the  date,  and  a  sum- 
mary of  the  discussion.  The  order  required  the  employee  to  keep  a  copy  of  the 
log  and  to  include  a  copy  in  the  case  file  or  with  the  head  of  the  unit  responsible 
for  the  matter.  A  copy  of  the  order  is  attached. 

According  to  an  April  19,  1975  National  Journal  Reports  article,  the  order  has 
not  been  stringently  enforced  and  was  under  review  by  Attorney  General  Levi 
to  determine  whether  it  is  "feasible".  On  January  10.  1977,  Robert  Havel,  Director 
of  the  Office  of  Policy  and  Planning  at  the  Justice  Department,  informed  me 
that  the  order  has  not  been  enforced  because  Attorneys  General  Saxbe  and  Levi 
believed  it  to  be  "unenforceable". 

The  October  1975  Report  of  the  Watergate  Special  Prosecutor  Force  found : 

"Subsequent  debate  within  the  Department  of  Justice  has  questioned  the 
breadth  of  the  order  and  the  lack  of  an  enforcement  mechanism.  For  example, 
the  memorandum  as  now  written  could  include  casual  social  contacts  in  which 
a  total  stranger  voices  a  citizen  view  altout  a  pending  Department  matter. 

"Tlie  Attorney  General  should  resolve  these  problems  of  coverage  and  reissue 
the  Order.  Attempted  political  persuasion  and  other  efforts  by  non-involved 
parties  to  secure  direct,  out-of-channel  access  to  Department  personnel  .'should 
all  be  part  of  official  records."  (page  137) 

The  1976  Report  of  the  American  Bar  Association  Special  Committee  to  Study 
Federal  Law  Enforcement  Agencies  ("Preventing  Improper  Influence  on  Fed- 
eral Law  Enforcement  Agencies" )  recommended  : 

"The  Attorney  General  should  promulgate  regulations  governing  the  logging 
and  recording  of  contacts  initiated  from  outside  the  Department  of  Justice  on 
criminal  matters  under  investigation  or  before  the  courts.  Congress  .should  enact 
legislation  mandating  such  regulations  and  providing  guidelines  for  the  Attorney 
General  which  cover  the  following : 

"  ( 1 )   Personnel  required  to  keep  logs  ; 

"(2)   Information  to  be  included  in  the  log ; 

"(3)   The  reporting  process  within  the  Department ; 

"(4)   Personnel  action  following  a  failure  to  log  a  contact  or  report ; 
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"(-")  Restrictions  on  disclosure  to  protect  the  integrity  ol  the  investigation  or 
prosecution  and  prevent  prejudicing  tlie  rights  of  defendants  or  those  under 
investigation. 

"Disclosure  of  logs  should  be  made  directly  to  an  appropriate  congressional 
committee  or  to  the  Government  Accounting  Office  on  request  of  that  committee. 
Relea.se  or  dissemination  of  disclosed  logs  should  occur,  if  at  all,  only  after 
specific  approval  by  the  full  committee. 

"The  Attorney  General  should  promulgate  regulations  governing  the  logging 
and  recording  of  requests  for  investigations  or  other  action  by  the  Department 
emanating  from  the  White  House  or  the  Executive  Office  of  the  President.  Con- 
gress should  enact  legislation  mandating  such  regulations  and  include  guidelines 
for  the  Attorney  General  .  .  ."  ( pp.  C3-4.  69 ) . 

The  March  1974  report  by  a  Panel  of  the  National  Academy  of  Public  Admin- 
istration ("Watergate:  Its  Implications  for  Responsible  Government")  recom- 
mended : 

"The  Panel  believes  that  the  .Tustice  Department  ."hould  move  to  enforce  the 
existing  requirements  that  all  employees  keep  a  record  of  contacts  by  outside 
individuals  seeking  to  influence  the  disposition  of  particular  matters."  (p.  62). 

Senator  Riegle.  Thank  you  very  much. 

Senator  Abofrezk.  Charlene  IMitchell. 

Once  aG:ain,  I  leally  do  not  like  to  do  this  bnt  I  liave  to  ask  t])e 
committee  members  not  to  go  into  a  series  of  questions  to  Ms.  MitchelL 
If  there  are  questions  you  need  to  ask,  could  it  be  done  in  writing 
and  submitted  to  lier  because  vre  will  have  a  very  serious  conflict  if  we 
do  not  finish  her  testimony  before  11  o'clock. 

I  welcome  you  to  the  committee,  Ms.  ^Mitchell. 

Ms.  Mitchell.  Thank  you. 

Gentlemen,  and  I  wish  I  could  say  ladies  and  gentlemen,  maybe  one 
of  tliese  days  that  will  happen  in  this  committee. 

Senator  Aboitrezk.  Did  you  support  Bella  Abzug  or  not  ? 

Ms.  Mitchell.  I  will  leave  my  support  for  later  but  I  would  have 
supported  a  woman  had  she  been  able  to  run  for  the  Senate,  yes. 

]\Ir.  RiEGLE.  I  did,  Mr.  Chairman,  just  for  the  sake  of  the  record. 

Senator  Abourezk.  So  did  I.  I  did  that,  however,  by  endorsing  her 
opponent  in  New  York. 

[Laughter.] 

TESTIMONY  O'F  CHAELENE  MITCHELL,  EXECUTIVE  SECRETARY  OF 
THE  NATIONAL  ALLIANCE  AGAINST  EACIST  AND  POLITICAL 
EEPRESSION 

]Ms.  Mitciieliv.  My  name  is  Charlene  Mitchell  and  I  am  executive 
secretary  of  the  National  Alliance  Against  Racist  and  Political 
Repression. 

I  have  a  statement  which  I  hope  you  all  have  that  I  will  read  but  I 
would  like  to  take  a  minute  to  preface  that  with  just  some  notes. 

I  think  that  the  fact  that  the  questioning  of  racism  on  the  'part  of 
anyone  would  be  in  public  office  is  an  extremely  important  criteria.  It 
is  important  because  how  one  stands  on  that  question  will  very  often 
determine  how  one  stands  on  any  other  question  that  faces  our  country. 

Therefore,  when  people  talk  about  practical  and  pragmatic  politics 
versus  principled  re.sponsibility  to  our  people  I  don't  think  that  we 
have  big  differences  here.  I  think  that  if  politics  are  to  be  practical 
they  have  to  be  principled,  otherwise  they  will  not  bear  fruit. 

In  that  respect  I  feel  that  we  cannot  afford  for  regional  differences 
to  divide  our  people.  With  that,  I  would  like  to  begin  my  prepared 
statement. 
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Griffin  Bell  stated  recently  that  the  Attorney  General  of  the  United 
States  stands  as  a  symbol  of  equality  before  the  law  and  of  the  quality 
of  justi<?e  of  our  country.  We  agree.  The  Attorney  General  as  the  high- 
est law  enforcement  official  of  the  land  nmst  be  the  lawyer  of  all  the 
people. 

He  must  share  or  at  least  understand  their  values,  aspirations  and 
problems.  He  must  fight  on  their  side.  He  should  not  be  a  representa- 
tive of  narrow,  selfish  interests,  isolated  from  the  peox)le  he  is  sworn 
to  represent. 

Mr.  Bell's  record  convinces  us,  unfortunately,  that  he  is  not  the 
kind  of  leader  this  post  demands.  At  every  major  juncture  in  his 
career  he  has  resisted  social  progress  and  answered  the  call  of  those 
who  defend  privilege  and  the  status  quo. 

Over  the  last  decade,  as  Americans  of  every  race  and  color  de- 
nmnded  social,  economic  and  political  justice,  an  end  to  war  and  the 
legal  ramparts  of  discrimination,  where  was  Griffin  Bell?  He  showed 
no  comprehension,  understanding  or  compassion.  Eather  he  resisted 
change  both  actively  and  passively. 

This  committee  has  an  obligation  to  probe  deeply  into  Mr.  Bell's 
record  and  his  views  on  the  most  important  questions  facing  America. 

When  the  first  black  man  since  Keconstruction  v»'as  elected  to  the 
legislature  in  Georgia — and  I  know  this  has  been  stated  but  I  want  to 
go  at  it  from  a  different  level— Griffin  Bell,  then  sitting  in  the  U.S. 
court  of  appeals  for  the  first  circuit,  legally  barred  the  door  to  Julian 
Bond. 

This  incident  merits  serious  consideration.  Julian  Bond  was  an 
activist  in  the  Student  Xonviolent  Coordinating  Committee  and  a  critic 
of  the  war  in  Vietnam.  Griffin  Bell  ruled  "The  SNCC  statement  is  at 
war  with  the  national  policy  of  this  country  .  .  .  We  are  committed 
in  Vietnam." 

The  people  of  the  United  States  were  not  '"committed  in  Vietnam."' 
Only  the  administration,  the  Pentagon,  and  the  cold  warriors  of  the 
corporate  elite  were  "committed  in  Vietnam." 

The  voters  who  elected  Julian  Bond  did  not  agree  with  Griffin  Bell 
that  opposition  to  the  Vietnam  war  was  in  conflict  with  the  Constitu- 
tion and  it  soon  ])ecame  clear  that  the  people  of  the  United  States  as 
a  whole  shared  Senator  Julian  Bond's  views,  not  Griffin  Bell's. 

Mr.  Bell  disenfranchised  the  voters  of  a  black  disti'ict  in  Atlanta 
for  freely  electing  someone  with  whom  he  disagreed.  This  committee 
shoukhisk  itself  in  Vv-hat  way  this  qualifies  Mr.  JRell  to  be  the  top  legal 
officer  in  the  country. 

The  Siipreme  Court  at  that  time  unanimously  repudiated  Bell's  rul- 
ing. Today  you  nmst  asic  yourselves  how  Griffin  Bell  will  address  tlie 
grovring  conser\'ative  thrust  on  the  Supreme  Court. 
.  Griffin  Bell's  identification  with  the  values  and  interests  of  an  up- 
perclass  white  elite  is  a  consistent  pattern  in  his  career.  His  20-year 
me)nl>ership  in  two  segregationist.  anti-Semitic  and  all  male  social 
clubs  cannot  be  dismissed  as  merely  personal  and  irrelevant  to  tlic 
post  of  Attornev  General. 

He  did  not  ioin  intending:  to  challenge  this  exclusionism.  .As  he 
stated.  "I  didn't  read  the  bylaws  .  .  .  Evervthin,fr  vrns  sejrrejratf^d  back 
then."  But  are  these  merely  social  clubs?  They  are  bastions  of  power 
and  privilege,  the  meeting  gi'ounds  for  business  and  political  connec- 
tions, influence  and  powerbroking. 
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This  committee  must  closely  examine  this  man  ^vho  chose  to  restrict 
his  social  and  political  contacts  to  a  homogenized  clique  in  which 
only  the  white  and  wealthy  were  welcome.  You  must  consider  whether 
this  qualifies  him  to  represent  all  the  people  of  the  United  States  for 
the  Piedmont  Driving  Club  is  not  America. 

The  people  of  our  country  are  working  people,  black,  white,  Puerto 
Eican,  Chicano,  Asian,  and  Native  American.  They  have  little,  if  any- 
thing, in  common  with  Griffin  Bell's  closest  friends  and  associates. 

If  proof  is  needed,  we  have  only  to  look  at  Mr.  Bell's  endorsement 
of  G.  Harrold  Carswell  for  the  U.S.  Supreme  Court.  Here  is  a  case 
of  social  cronyism  become  political  cronyism. 

When  Mr.  Bell  wrote,  'T  recommend  Judge  Carswell  for  confirma- 
tion without  any  hesitation  or  reservation  whatever,"  and  then  flatly 
denied  having  endorsed  Carswell,  he  demonstrated  a  willingness  to 
sacrifice  the  truth  for  political  expediency,  a  willingness  from  which 
we  have  suffered  giaveJy  in  recent  years. 

If  confirmed,  GritKn  Bell  Avill  promptly  face  a  social  problem  de- 
manding sensitivity  and  compassion.  We  stand  on  the  verge  of  resum- 
ing executions  after  a  10-year  reprieve.  A  glance  at  the  death  rows 
around  the  country  shows  that  it  is  the  racially  oppressed  and  the 
poor  v^'ho  are  concentrated  there. 

Nowhere  is  this  more  apparent  than  in  Georgia  where  77  await 
death  in  the  State  which  has  executed  more  people,  80  percent  of  them 
black,  than  any  other  State  in  our  history. 

This  committee  should  consider  whether  ]Mr,  Bell's  background 
and  experience  and  close  allegiance  to  the  man  who  framed  Georgia's 
death  penalty  law,  Jhnmy  Carter,  equip  him  to  handle  this  explosive 
issue. 

If  confirmed  Mr.  Bell  will  oversee  the  Federal  Bureau  of  Prisons. 
The  rising  movement  among  prison  inmates  and  the  public  outcry 
against  beliavior  modification  and  experimentation  on  prisoners  de- 
mand farsightedness  and  respect  for  basic  human  dignity. 

In  this  respect  I  would  like  to  mention  the  case  of  Andres  Cordero, 
the  Pureto  Eican  nationalist  prisoner  to  whom  the  Bureau  has  denied 
the  company  of  his  fauiily  in  his  dying  days. 

We  see  no  signs  that  ]Mr.  Bell  would  make  the  simple  human  gesture 
of  releasing  Cordero. 

In  recent  years  the  ti-aiisformation  of  the  grand  jury  from  a  buffer 
against  prosecutorial  abuse  into  an  investigative  arm  of  the  FBI  lias 
aroused  widespread  alarm.  Today  Pliil  Shinnick.  Olympic  champion 
lone:  jumper,  who  has  not  even  been  charged  with  a  crime  sits  in 
Allenwood,  a  victim  of  this  new  "star  chamber." 

For  400  years,  besrinninir  with  slavery  imtil  the  mid-iOGO's,  racial 
disP7-imination  hnrTthe  fidl  force  of  law.  To  reverse  that  heritage,  the 
full  force  of  tlie  law  must  be  employed.  Affirmative  action  to  achieve 
racial  equality  is  a  critical  npcessitv. 

We  question  whether  Griffin  Bell,  who  was  described  by  Nathaniel 
J\.  Jones,  general  counsel  of  thf.  National  Association  for  the  Advance- 
ment of  Colored  People,  as  "thp  evil  jrenius  of  the  fifth  circuit,  always 
inventinsr  new  barriers  to  delay  relief  and  frustrate  the  claims  of 
blnHc  plfiintifTs"  is  qualified  "for  the  job. 

The  dpep  wounds  of  the  Vietnam  war  are  not  vet  closed.  Universal 
and  unconditional  amnesty  would  help  to  assure  the  American  people 
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that  the  abusive  prosecutions  of  antiwar  activists  in  the  Nixon-Mitcliell 
era  will  not  be  repeated. 

^ye  appreciate  the  sacrifices  suffered  and  the  services'  rendered  to 
the  conscience  of  our  Nation  bv  those  who  resisted  the  war.  We  do 
not  ask  of  Griffin  Bell  that  he  share  our  oratitude,  but  we  do  not  see 
in  the  man  who  persecuted  Julian  Bond  for  his  antiwar  beliefs  an 
Attorne}'  General  who  will  help  end  the  persecution  of  those  who 
helped  to  end  the  wai'. 

As  Attorney  General.  Griffin  Bell  will  oversee  one  of  America's 
most  threatening  institutions,  the  FBI.  It  is  now  indisputable  that 
the  FBI's  50-vear  record  from  the  Palmer  "Red  Raids''  throuah  the 
RosenberfTS.  INIartin  Luther  Kin.ir  and  Malcolm  X  to  the  Chicajro  Eight, 
commonly  known  as  the  Chica,£ro  Seven,  the  Cointelpro  program  and 
the  Reverend  Ben  Chavis  and  Dr.  James  Grant  merit  it  the  title  of 
'•^rasters  of  Deceit." 

Consistently,  under  Democrats  and  Republicans,  under  liberal  and 
conservative  administrations,  the  FBI  has  bugged,  framed,  infiltrated, 
spied  on,  and  burglarized  those  who  fought  for  democracy,  peace,  and 
justice. 

The  FBI  is  the  germ  of  a  police  state  in  our  society.  We  do  not 
want  an  Attorney  General  who  will  propose  another  Senate  bill^  1, 
expanded  wiretap  laws,  or  who  will  continue  the  surveillance  and  in- 
filtration of  left  and  ]:)rogressive  organizations  and  independent  po- 
litical parties  such  as  the  Communist  Party,  the  practice  that  brought 
us  to  the  brink  of  tvrannv. 

Nothing  in  Griffin  Bell's  record  of  subservience  shows  us  the 
strength  and  courage  required  to  dismantle  the  FBI's  machinery  of 
repression. 

We  want  to  know  the  full  details  of  former  Assistant  Attorney 
General  Robert  Mardian's  involvement  in  the  frameup  prosecution 
of  Dr.  James  Grant  and  the  Charlotte  Three,  of  Reverend  Ben  Chayis 
and  the  Wilmington  Ten.  leadei-s  and  activists  of  the  black  community 
in  North  Carolina. 

These  freedom  fiohters  were  convicted  on  the  testimony  of  inform- 
ants paid  by  the  Federal  Government,  The  committee  should  learn 
from  Griffin  Bell  if  he  will  make  a  clean  break  from  these  past  policies 
and  will  reveal  the  truth  about  the  involvement  of  predecessors. 

This  committee  must  ask:  Will  Mr.  Bell  continue  the  policies  of  de- 
A-eloping  and  consolidating  the  Law  Enforcement  Assistance  Admin- 
istration's training.  sup)-)lyiiig  and  coordinating  of  40,000  local  police 
departments  as  paramilitary  units,  complete  with  weapons  like  the 
dumdum  bullets  outlawed  for  use  in  war,  and  special  units  like  the 
snooping  "Red  Squads"  and  the  sniping  "SWAT  Squads?" 

You.  the  members  of  the  Judiciary  Committee,  will  breach  your 
duty  if  you  close  your  deliberations  without  straight  answers  to  these 
questions.  Mr.  Carter  has  urged,  "There  is  a  simple  way  to  restore  trust 
in  government — to  be  trustworthy."  But  trust  must  be  based  on  ex- 
perience, facts,  and  thorough  knowledge.  This  is  not  a  day  for  blind 
faith. 

Thank  you. 

Senator  Abourezk.  Thank  you  very  much.  INfs.  IMitchell. 

There  are  a  lot  of  things  that  I  agree  with  in  your  statement.  I  wish 
I  had  time  to  question  you.  I  wish  the  committee  had  time  to  ask 
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questions,  but  I  think  you  are  aware  of  the  time  problem  we  have  with 
other  witnesses, 

Ms.  Mitchell.  Thank  you  very  much. 

Senator  Abolrezk.  I  want  to  thank  you  very  much  for  your  state- 
ment and  3'our  appearance. 

The  next  witriess  is  Koy  Innis. 

We  w^ould  like  to  welcome  you  and  your  group  to  the  committee. 
If  you  would  introduce  the  people  with  you,  it  would  be  helpful. 

TESTIMONY  OF  EOY  INNIS,  NATIONAL  DIRECTOR,  THE  CONGRESS 

OF  RACIAL  EQUALITY 

Mr.  Inxis.  Thank  you. 

I  have  with  me  at  my  riglit  my  deputy,  ]\Is.  Maiy  Dennison.  On  my 
left  is  Mr.  "Waverly  Yates,  (^ORPrs  Washington  representative. 

Mr.  Chairman  and  members  of  the  committee,  I  am  Roy  Innis, 
national  director  of  the  Congress  of  Racial  Equality,  CORE. 

For  my  organization  and  myself,  I  would  like  to  express  my  appre- 
ciation for  this  opportunity  to  address  you.  I  will  address  you  also  as 
a  member  of  that  vast  unsung  silenced  majority  in  the  black 
community. 

Although  we  have  not  been  silent  in  our  protest,  our  voices  have 
been  muffled.  We  have  not  been  able  to  advise  you  on  matters  of  im- 
portance to  us.  In  essence,  a  veritable  Gordian  knot  strangles  the 
passageway  through  which  a  proper  articulation  of  our  true  goals 
and  asj^irations  and  our  choice  of  the  means  to  achieve  them  can  be 
expressed. 

This  has  not  been  good  for  us,  and  it  has  not  been  good  for  America. 

We  are  here  today  at  the  invitatioii  of  the  Senate  Judiciary  Com- 
mittee to  present  relevant  testimony  on  the  question  of  Griffin  Bell's 
suitability  to  serve  as  the  next  Attorney  General  of  the  United  States. 

Our  position  on  this  issue  has  been  stated  nationally — we  support 
the  nomination  and  expect  confinnation  of  Griffin  Bell. 

The  significance  of  this  particular  session  extends  beyond  the  ques- 
tion of  Griffin  Bell,  tlie  man.  The  dissenting  view  to  our  oAvn  has  had 
more  than  ample  o]^])ortunity  to  uneaith  any  concrete  evidence  against 
Bell,  but  in  our  mind  it  has  failed  to  do  so.  Instead,  a  furor  has  been 
raised  around  the  Bell  nomination  that  has  obscured  in  the  minds  of 
many  just  where  the  black  commmiity  stands  in  terms  of  Bell,  the 
Carter  administration,  and  each  otlier. 

Without  fully  exploring  these  unknowns,  CORE  cannot  leave  this 
session  feeling  comfortable  witli  our  participation  in  or  the  after 
effects  of  this  hearing. 

As  the  white  community  prides  itself  in — and  indeed  encourages — • 
tolerance  of  diversity  of  opinion  from  within,  this  same  unwritten 
right  does  not  exist  in  the  black  community.  Blacks  have  been  char- 
acterized and  stigmatized  as  a  monolithic  entity  or.  the  other  extreme, 
a  disorganized  disunited  rabble. 

There  are  many  culprits  in  this  fraudulent  attempt  to  imply  that 
any  one  voice  or  group  has  been  ordained  to  speak  for  all  of  us  or  that 
we  are  incapable  of  reaching  a  consensus. 

We  are  a  young  human  rights  organization — we've  existed  less  than 
twoscore  3'ears — relative  to  the  likes  of  NAACP,  the  Urban  League 
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and  others.  At  the  height  of  the  civil  rights  reformation,  spheres  of 
influence  crystallized.  We,  because  of  our  youthful  exuberance  and  im- 
patience, were  better  suited  and  more  comfortable  in  the  streets  and  we 
trust^^d  our  elders  to  set  broad  policy  and  to  deal  in  the  halls  of  the 
legislature,  courts,  and  board  rooms  of  industry,  and  even  negotiate 
for  us  behind  closed  doors. 

These  spheres  of  infl.uence  had  been  staked  out  long  before  our  time, 
and  we  had  enough  innocent  faitli  i)i  our  elders  to  trust  them  to  carry 
on  the  fight  at  those  levels  imtil  we  were  prepared  to  join  them  there. 
However,  the  old  generals  did  not  carry  out  thoir  end  of  the  war. 

Further,  once  we  became  strategists  in  our  own  right  and  sought 
our  rightful  place  in  the  board  room  of  civil  rights  politics,  it  was 
too  late.  Our  generals  had  become  arrogant,  selfish,  and  rigid  with 
age. 

They  placed  a  Gordian  knot  arount  the  throats  of  the  black  com- 
munity, muting  any  expression  except  their  own.  Worst  of  all,  this 
group  of  elders  which  by  now  had  hardened  into  an  elite  aristocratic 
caste,  used  this  position  of  exclusivity  to  pursue  narrowly  defined  and 
self-serving  interests. 

It  is  this  minority  caste  that  comprise  the  bulk  of  the  Afro-Amer- 
ican opposition  to  the  Bell  nomination  today. 

The  civil  rights  aristocracy  questions  Bell's  ability  to  treat  blacks 
equitably,  but  what  is  their  definition  of  equality  ?  However,  we  define 
it,  it  must  be  functional  for  all  or  at  least  the  majority  of  black  Amer- 
icans today.  Equality  is  not  imposed  assimilation,  nor  is  it  synonymous 
even  with  forced  integration,  nor  can  it  be  defined  by  some  arbitrary 
mathematical  formula  for  racial  balance. 

Historically,  equality  has  been  the  right  to  define  one's  community, 
to  control  it,  but  not  to  the  exclusion  of  others'  rights  to  do  the  same. 
It  is  the  right  to  control  vital  institutions  such  as  schools,  upgrade 
them  for  our  children  without  barring  other  children  from  equality 
schools  whether  they  be  in  our  communities  or  elsewhere. 

In  a  heterogeneous  society  like  ours,  an  important  assumption  of 
equality  is.  in  a  plirase.  racial — yes  even  ethnic — integrity. 

The  National  Black  Political  Convention  in  Gary,  Ind.,  in  March 
of  1072  was  one  of  the  few  opportunities  afforded  the  black  commu- 
nity to  demonstrate  the  temperament  of  its  majority. 

At  this  convention  of  over  5,000  delegates  from  all  segments  of  the 
black  community,  the  position  of  the  civil  rights  elite  was  overwhelm- 
ingly repudiated.  The  convention  unanimously  passed  a  resolution 
condemning  busing  to  achieve  so-called  racial  balance  as  an  end  in 
itself  and  chose  instead  to  upgrade  and  to  control  schools  in  their 
communities. 

This  majority  was  frustrated  and  betrayed  and  its  voice  silenced. 
This  civil  rights  clique  has  misguided  and  misinformed  those  who 
seek  a  workable  solution  to  the  country's  racial  dilemma. 

We  must  break  the  monopoly  on  the  ears  of  Presidents  and  Con- 
gress for  it  is  the  majority  of  blacks  who  suffer  the  penalties  of  white 
America's  negative  gut  reaction  to  the  inflexibility  of  impractical 
integrationist  programs. 

It  has  served  no  purpose  to  conjure  up  opposition  to  Bell  based  on 
fantasy.  Neither  does  it  accrue  to  our  people's  benefit  to  safely  and 
comfortably  hedge  taking  a  position  on  the  Bell  controversy. 
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The  bottom  line  of  the  Washinnfton-based  civil  rights  barons'  op- 
position to  the  Bell  nomination  is  fear  that  he  will  hear  other  voices 
in  the  black  community.  This  is  the  crux  of  CORE'S  support  for  him. 
CORE  does  not  intend  to  live  in  the  past  on  Bell.  "We  are  vs^illing  to 
take  a  chance  on  the  present  and  the  future.  During  these  hearings 
we  have  seen  more  evidence  that  Judge  Bell  has  an  open  mind  and  is 
committed  to  desegregation  but  not  wedded  to  the  exclusive  path  of 
integration  through  busing. 

The  credibility  of  Judge  Bell  has  been  further  enhanced  by  his 
promise  before  this  committee  to  appoint  a  distinguished  jurist  and 
member  of  our  community,  Judge  Wade  McCree  of  the  sixth  circuit,  as 
Solicitor  General  of  the  United  States. 

In  line  with  President-elect  Carter's  style  of  appointments,  indica- 
tions are  that  he  did  not  seek  nor  did  he  get  the  consent  of  the  civil 
rights  power  brokers. 

In  closing,  we  would  like  to  say  that  the  inevitability  of  Griffin  Bell's 
confirmation  as  Attorney  General  is  a  victory  for  the  silenced  and 
suppressed  majority  in  the  black  community'. 

Senator  Sasser  [acting  chairman].  Thank  you  very  much,  Mr.  Innis, 
for  your  very  thoughtful  statement. 
Senator  Riegle  ? 

Senator  Riegle.  Can  you  tell  me,  ]Mr.  Chainnan,  what  our  time  fac- 
tor is  at  this  point  ? 

Senator  Sasser.  Mr.  Riegle,  you  can  go  as  long  as  you  want,  up  to 
15  minutes. 

Senator  Riegle.  I  am  sorry  that  we  were  not  able  to  discuss  the 
testimony  of  the  prior  witness.  I  just  want  to  say  for  the  record  that 
I  appreciated  the  testimony  that  she  gave. 

Let  me  ask  you,  Mr.  Innis:  Has  your  organization  or  have  you  had 
the  opportunity  to  review  Mr.  Bell's  record  in  terms  of  legal  opinions  ? 
Do  you  have  any  summary  of  your  own  analysis,  for  example,  of  his 
participation  in  the  Vandiver  administration  ?  Or  does  the  thrust  of 
your  presentation  today  deal  essentially  with  what  is  presented  here  in 
the  document  that  you  just  read  to  us  ? 

Mr.  Inxis.  Yes;  we  have  had  time  to  examine  Judge  Bell's  record 

as  the  chief  of  staff  of  Governor  Vandiver  and  also  as  a  Federal  judge. 

We  view  the  Vandiver  years  similarly  to  the  way  we  view  those 

years  for  most  Americans.  We  are  not  proud  of  them  nor  are  we  proud 

of  those  years  of  most  Americans  on  that  question. 

In  reference  to  Judge  Bell's  record  as  a  judge,  we  have  had  some 
limited  experience.  We  have  filed  briefs  before  him  while  he  was  judge 
in  Atlanta  on  the  fifth  circuit.  We  found  him  very  open. 

That  is  the  point  that  impressed  us  most,  that  he  was  willing  to 
admit  a  young  civil  rights  organization.  I  say  young  because  my  or- 
ganization, even  though  we  started  in  the  early  1940's,  had  a  change 
of  style  and  philosophy  in  the  late  1960's  under  my  administration. 
Where  we  were  a  stauncli,  dyed-in-the-wool,  hardcore,  force-iiite- 
grationist  organization,  that  changed  to  one  of  greater  pragmatism 
and  practicality  in  the  late  1960's  when  we  started  seeking  alternative 
means  of  dealing  with  the  problems  that  face  America  on  the  question 
of  race. 

Because  of  that  we  entered  many  of  the  school  cases  late  and  iiad 
to  seek  special  leave  to  enter  other  than  as  amateurs.  Judge  Bell  was 
very  open  to  that  in  the  Atlanta  case. 
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Mr.  RiEGLE.  Am  I  to  understand,  thou<x]i,  insofar  as  his  record  is 
concerned  in  tlie  VandiA^er  administration,  you  are  not  pleased  Avitli 
that  record  but  j'ou  are,  in  a  sense,  willing  to  set  that  aside? 

Mr.  Innis.  Yes;  because  I  do  not  think  it  is  particularly  different 
from  the  average  American  who  operated  in  that  part  of  the  country  at 
that  time. 

It  certainly  was  not  as  bad  as  the  record  of  Justice  Hugo  Black  who 
became  one  of  the  great  civil  libertarians  on  the  Supreme  Court. 

Senator  Riegle.  Were  you  here  yesterday  when  ]\Ir.  Rauh  appeared  ? 
I  think  you  were. 

Mr.  Innis.  For  every  minute  of  it. 

Senator  Riegle.  I  don't  know  that  I  can  paraphrase  him  with  com- 
plete accuracy,  but  it  seemed  to  me  that  the  thnist  of  one  point  that 
he  was  making  with  respect  to  his  review  of  this  legal  team  that  worked 
for  Governor  Vandiver  was  that  its  purpose  was  to,  short  of  anybody 
having  to  go  to  jail,  resist  the  integration  process,  apart  from  busing, 
the  whole  range  of  tools  for  integration.  To  the  maximum  extent  pos- 
sible, to  liold  it  up  and  delay  it  and  defer  it  and  to,  in  a  sense,  deny 
equity  for  as  long  as  there  were  angles  that  could  be  pursued  that 
would  have  that  effect. 

I  don't  know  if  your  study  would  lead  3'ou  to  view  that  time  period 
with  the  same  characterization  and,  if  not,  then  I'd  like  you  to  say 
not  but  if  you  generally  agree  with  the  proposition  that  that  was  the 
purpose  of  the  legal  team,  I'm  surprised  that  that  doesn't  trouble  you 
more. 

Mr.  Innis.  Well,  I  am  not  completely  convinced  that  that  was  the 
purpose  of  the  legal  team,  at  least  what  I  remember  of  it.  I  think  it 
would  be  like  a  team  in  any  organization;  you  have  some  that  are  for, 
some  that  are  against  with  different  strategies  and,  in  bargaining  and 
negotiations,  come  up  with  a  compromise  strategy. 

From  what  I've  heard.  Judge  Bell  was  at  one  end  of  the  spectrum 
among  those  kinds  of  people  and  the  Governor  was  at  the  other  end. 

Senator  Riegle.  As  I  understand  it,  too,  in  the  reconstruction  that 
we've  been  able  to  do  of  this  period,  the  legal  team  made  trips  to  other 
States  to  see  how  other  States  were  dealing  with  the  problem  but 
insofar  as  I  can  recall  I  think  they  only  went  to  two  other  States  that 
we  know  about  for  sure. 

Both  these  States  were  practicing  a  kind  of  massive  resistance 
whereas  there  were  other  States  as  close,  geographically,  from  a  dis- 
tance point  of  view,  that  were  responding  in  a  more  moderate  or  forth- 
coming fashion  and  apx^arently  they  were  not  examined,  at  least  not 
firsthand. 

That  troubles  me,  and  I'm  surprised,  I  mean  I  would  assume  that 
that  would  trouble  you,  too. 

Mr.  Innis.  Again,  you  see  the  question  of  racist  America  is  too  often 
a  game.  It  depends  on  which  racist  tactics  we  are  talking  about. 

I  did  most  of  my  early  yea,Ts  in  the  movement  up  North,  in  New 
York  City  the  "Big  Apple."  Let  me  tell  jou,  1  was  so  aware  of  the 
fellows  tliat  were  going  down  South,  giving  a  lot  of  money  to  the 
King  movement  and  the  southern  movement. 

I  was  the  education  chairman  of  the  Holland  chapter  of  the  Con- 
gress of  Racial  Equality  on  my  way  up.  Let  me  tell  you,  at  the  point 
when  we  started  trying  to,  quote,  integrate  the  New  York  City  school 
system  with  those  50,000  black  kids  in  Harlem,  'all  those  fellows — 
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these  alleged  nonracist  fellows  who  were  so  critical  of  the  other  races 
in  the  South — all  of  them  adopted  the  same  resistance. 

I'm  talking  about  the  unions.  I'm  talking  about  the  liberal  legisla- 
tors. As  soon  as  we  started  trying  to  bring  the  paradise  of  integration 
to  the  backyards  in  New  York,  all  at  once  there  was  a  leveling  process 
in  America.  Everybody  was  a  racist. 

Now,  I'm  saying  that  that's  a  game.  I'm  not  about  to  crucify  Judge 
Bell  for  behaving  the  way  the  mayor  of  New  York  City,  a  card  carry- 
ing liberal,  behaved  or  the  head  of  the  Teachers'  Union  in  New  York 
City,  an  important  card  carrying  liberal  and  member  of  the  NAACP, 
behaved. 

Senator  Riegle.  I  appreciate  your  response.  Let  me  ask  you  about 
the  Carswell  recommendation.  I  assume  the  notion  of  Harrold  Cars- 
well  on  the  Supreme  Court  is  one  that  would  trouble  you  a  great  deal. 

Mr.  Innis.  Very  much  so  and  I  am  so  glad  that  you  fellows  in  the 
Senate  stopped  that  for  us. 

Senator  Riegle.  So  am  1. 1  was  not  here  at  that  time  but,  like  others, 
I  spoke  out  against  that  nomination  at  that  time. 

You  have  no  fear,  I  take  it,  that  despite  the  fact  that  Judge  Bell  at 
that  time  felt  strongly  enough  about  Mr.  Carswell  to  provide  a  very 
strong,  unequivocal  recommendation,  you  don't  infer  from  that  that 
in  terms  of  future  Supreme  Court  appointees  that  he  would  he  called 
upon  to  recommend  that  you  would  have  any  reason  for  concern  as  to 
the  possibility  of  future  nominees  of  that  sort. 

Mr.  Ixxis.Let  me  say  that  I  disagree  with  his  support  for  Carswell 
at  that  time  and  I  think  if  he  could  only  live  those  years  over  again 
he  would  try  to  avoid  it  himself. 

I  think  in  the  case  of  recommendations  coming  from  him  as  At- 
torney General  the  burden  is  on  him.  I  think  when  you  give  a  recom- 
mendation for  someone,  it  is  someone  else's  appointment,  someone 
else's  selection. 

When  it  is  his  selection,  when  the  burden  is  on  him  to  do  the  primary 
work  of  selling  that  person,  I  think  it  will  be  a  little  different. 

Senator  Riegle.  I  guess  what  you're  saying,  then,  is  that  you  have 
confidence  that  he  would  advance  and  put  forth  names  quite  different 
than  Carswell. 

IMr.  TxNis.  Yes.  I  think  he  would  be  more  careful  and  be  fair  in 
doing  that. 

Senator  Riegle.  On  what  exactly  do  you  base  that,  other  than  just 
intuition  ? 

Mr.  TxxTS.  I  think  there  will  be  too  much  light  of  day  on  his  selec- 
tions for  him  to  recommend  a  Carswell.  He  is  not  a  foolish  man.  I 
think  we  all  can  agree  on  that. 

Senator  Riegle.  Thank  vou.  Mr.  Chairman.  I  thank  the  witness. 

Senator  Sasser.  Senator  Mathias? 

Senator  Matjiias.  No  questions. 

Senator  Sasser.  Senator  Chafee  ? 

Senator  Ciiafee.  Mr.  Innis,  I  followed  your  statement  with  great 
interest  because  obviously  this  civil  rights  aspect  of  tliis  matter  has 
been  of  cfreat  concern  to  m.e  and  T  think  to  others  on  the  committee. 

As  I  listened  to  your  speech  in  a  way  I  got  the  feeling  that  we  are 
caught  in  a  crossfire  here  between  the  leadership  of  some  of  the  more 
veteran  organizations,  if  you  would,  of  the  black  movement  and  the 
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younger,  perhaps  more,  well,  the  j'oimger  groups  such  as  you  rep- 
resent. 

Certainly  that  came  through  in  your  statement  to  a  great  degree.  It 
troubled  me  a  little  bit  because  I'm  really  concerned  more  about  your 
view  on  the  nominee,  but,  as  I  understand  what  you're  saying  here,  it 
is  that  you  support  the  nominee  because  you  feel  he  is  being  sympa- 
thetic to  your  problems  in  view  of  not  espousing  busing  to  the  great  de- 
gree that  some  of  the  other  activist  groups  wish  it  pressed.  Is  that 
correct? 

Mr.  Ixxis.  Xot  quite.  It  is  not  Judge  Bell's  support  of  my  position. 
I  do  not  know  if  Judge  Bell  supports  my  position. 

^Vliat  I  said  is  that  Judge  Bell  would  be  open  to  hear  my,  and  other 
people's,  position,  other  than  the  NAACP.  I  am  saying  that  he  has 
shown  the  kind  of  openness — he  has  no  hidden  covenant  witli  the 
XAACP,  no  longstanding  friendship  with  them  that  would  incline 
him  to  hear  them  only  as  an  exclusive  voice  of  the  black  community. 

Senator  Chafee.  You  are  basing  this  on  the  experience  that  you 
and  your  lawyers  have  had  in  the  Fifth  Circuit  when  you  have  worked 
with  Judge  Bell,  is  that  correct  ? 

Mr.  Innts.  That  is  correct,  not  that  in  the  Fifth  Circuit  Judge  Bell 
agreed  with  my  position,  not  at  all.  It  is  that  he  was  at  least  willing 
to  hear  it,  to  hear  alternative  positions. 

Senator  CiIx\fee.  Had  you  made  your  decision  to  come  here  and 
testify  before  you  knew  of  the  NAACP  position? 

]VIr.  Innis.  Yes.  I  think  I  announced  my  intention  to  support  Judge 
Bell's  nomination  possibly  2  weeks  before  these  hearings  started. 

Senator  Chafee.  I  see. 

]Mr.  IisTNis.  It  was  documented  in  the  press. 

Senator  Chafee.  As  I  say,  your  testimony  carries  a  lot  of  weight. 
i  have  listened  carefully  to  it,  as  I  have  those  who  have  testified  before. 

I  appreciate  your  coming. 

Senator  Mathias.  Mr.  Chairman  ? 
.  Senator  Sasser.  Senator  Mathias  ? 

Senator  Mathias.  There  is  one  word  in  your  statement  that  does 
concern  me.  That  is  the  word  fantasy.  You  say  the  opposition  to  Judge 
Bell  is  based  on  fantasy. 

People  can  disagree.  Do  you  really  mean  that  ?  In  answer  to  Sena- 
tor Riegle's  question  about  the  massive  resistance  period,  something 
that  I  think  we  all  agree  was  an  unhappy  chapter  in  history  wherever 
you  stood,  that  wasn't  a  fantasy,  was  it?  It  might  be  something  you 
are  willing  to  set  aside  as  I  think  his  suggestion  was,  but  it  isn't  a 
fantasy. 

Mr.  IxNis.  Agreed.  That  is  not  a  fantasy,  but  my  implication  in  the 
use  of  the  word  fantasy  is  that  the  main  objection  to  Judge  Bell  by 
the  civil  rights  aristocracy  is  not  that.  For  if  Judge  Bell  would  com- 
mit himself  to  them,  to  listen  to  them  exclusively,  to  seek  their  advice 
and  consent  in  dealing  with  the  black  community,  to  make  appoint- 
nients,  in  other  words,  if  Judge  Bell  accepted  them,  asked  the  civil 
rights  elite,  "\Vlio  would  you  guys  like  to  have  for  Solicitor  Gen- 
eral?"— if  they  could  select  their  man,  advise  him,  and  consent  to  his 
selection  of  their  man,  they  would  be  willing  to  live  in  the  present  and 
the  future  and  bet  on  the  future. 
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I  am  saying  that  the  reason  that  they  are  now  throwing  up  the 
strong  objections  that  they  are  is  because  they  are  fearful  of  losing  this 
exclusive  entre  to  this  administration  and  to  Judge  Bell,  in  particular. 

Senator  Mathias.  That  isn't  a  fantasy.  I  think  that  is  a  very  real 
concern.  If  any  one  person,  I  don't  care  who  they  are  or  what  they 
represent,  is  to  have  the  ear  of  any  public  official  it  is  certainly  a  very 
substantial  kind  of  concern. 

You  feel  that,  do  you  think  that  you  will  have  an  equal  ear  with 
other  people  ? 

Mr.  Innis.  I  would  hope  it  could  be  equal.  I  don't  know  whether  it 
would  be  equal.  I  think  it  is  reasonable  to  seek  that,  reasonable  to 
expect  that  the  old  style  of  the  NAACP  and  Mr.  Mitchell  acting  as 
the  101st  Senator  from  the  black  community  speaking  for  all  of  us  is 
over. 

Senator  Matiiias.  You  want  to  be  consulted  and  you  think  you  will 
be  consulted  ? 

Mr.  Innis.  I  want  to  be  consulted.  I  want  some  of  the  guys  who  dis- 
agree with  me  in  the  community  to  be  consulted.  I  want  some  of  the 
guys  who  agree  with  me  to  be  consulted.  And  I  also  want  Mr.  Mitchell 
and  the  NAACP  to  be  consulted. 

Senator  Mathias.  Were  you  consulted  about  the  selection  of  Judge 
Bell? 

Mr.  Innis.  No  ;  I  was  not. 

Senator  Riegle,  Would  the  gentleman  yield  just  for  a  moment? 

Senator  ISIathias.  Surely. 

Senator  Eiegle.  One  of  the  questions  that  was  raised  is  to  the  point 
of  whether  Judge  Bell  had  at  all  counseled  or  talked  with  or  made  an 
initiative  to  meet  with  members  of  the  Black  Caucus  here  in  the  Con- 
gress because  they,  while  not  by  any  means  a  monolithic  group,  are 
the  black  Members  of  Congress  from  across  the  country.  He  had  made 
no  initiative  in  that  direction.  That  was  troubling  to  me.  I'm  just 
wondering  if  that  might  not  be  something  that  would,  as  you  think 
about  it,  trouble  you. 

Mr.  Innis.  I  believe  that  Judge  Bell  would  meet  with  the  Black 
Caucus.  I  don't  see  why  he  would  not  want  to  meet  with  them. 

Senator  Retgij:.  No.  I  guess  my  point  was  that  he  had  not  made  any 
initiative  to  do  that  in  this  time  period  although  obviously  he  has 
been  calling  on  members  of  this  committee  as  he  might  properly  do. 

"V\^at  I'm  saying  to  you  is  that,  to  me,  seems  to  be  sort  of  an  early 
example  of  whether  or  not  there's  going  to  be  much  energy  put  into 
tliat  kind  of  a  consultative  process.  I'm  just  asking:  AVouldn't  it  sort 
of  raise  the  question  in  your  mind,  not  having  taken  initiative  to  meet 
with  that  groups  or  members  of  that  group  here,  I'm  just  wondering 
what  the  chances  are  that  a  group  in  New  York  or  some  other  place 
is  like  to  be  consulted  with. 

Mr.  Innis.  What  I  believe  we  have  seen  here,  and  I  hope  this  is  true, 
is  similar  to  the  promise  made  by  President-elect  Carter  that  he  is 
going  to  try  to  sweep  with  a  now  broom  and  try  to  bypass  the  old 
Washington  power  structure  and  bring  a  fresh  air  to  this  area. 

We  might  be  seeing  this  reflected  down  to  Cabinet  level  in  the  case 
of  Jud<2:e  Bell,  ^faybe  Judge  Bell  is  trying  to  hear  from  a  few  others 
first.  ]Maybe  he  has  heard  sufficiently  over  the  years  from  that  group 
and  he  is  willing  to  hear  from  a  few  other  people. 

But  I  think  eventually  he'll  get  to  them,  too. 
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Sen<ator  Reigle.  I  don't  want  to  impose  any  more  on  the  time  of 
the  gentleman  from  Maryland  except  to  say  that  I  think  that  was  a 
lapse  on  Judge  Bell's  part  and  I  don't  mean  for  political  reasons.  _ 

I  mean  just  for  reasons  of  the  kind  of  legitimate  concern  that  exists 
with  respect  to  the  record,  with  respect  to  the  sensitivity  of  this  post 
and  I  am  troubled  about  it.  I  just  share  with  you  my  view  on  it. 

Mr.  Inxis.  I  have  talked  to  Judge  Bell's  wife  once  by  phone,  yester- 
day for  the  first  time  in  person.  I  ha^'8  no  difliculty  reaching  Judge 
Bell  by  phone. 

Each  time  I  have  talked  with  Judge  Bell  the  conversation  came  to 
a  close  with  his  saying:  I  want  to  be  open.  I  want  to  meet  people. 
I  want  to  hear  different  points  of  view. 

I  can't  believe  that  he  doesn't  want  to  meet  with  and  hear  the  points 
of  view  of  the  congressional  black  caucus. 

Senator  Riegle.  If  I  may  impose  on  the  time  of  the  gentleman  from 
Maryland  for  just  1  more  minute. 

Senator  Mathias.  Go  right  ahead. 

Senator  Riegle.  I  thank  him. 

I  guess  I'm  making  a  different  point  because  that  was  the  case  of 
you  initiating  a,  phone  call  to  him  and  I'm  pleased  with  the  conversa- 
tion and  response  you  got  and  so  forth.  I'm  making  a  different  point 
and  I  think  you  understand  the  point  I'm  making. 

That  is  that  we  are  now  talking  about  a  national  post  for  the  entire 
country  and  there  are  a  number  of  black  elected  ofHcials  here  at  the 
Federal  level  who  represent  a  significant  slice  of  the  American  public 
and  there's  lot  of  apprehension  in  the  black  community. 

I'm  not  suggesting  it  is  universal.  Your  appearance  here  makes  it 
clear  that  it  is  not  universal.  But  it  would  seem  to  me  that  a  basic  step 
that  one  would  take  who  really  was  sensitive  to  the  realities  of  the 
concern  that  exists  would  be  to  make  some  initiative,  some  effort  to 
meet  and  talk  with  the  members  of  the  black  caucus  here  in  the 
Congress. 

Mr.  Ixxis.  Forgive  me  for  not  wanting  to  yield  status  to  the  con- 
gressional black  caucus. 

Senator  Riegle.  I'm  not  suggesting  that. 

Air.  Innis,  I  have  the  feel  that  the  congressional  black  caucus,  al- 
though not  a  monolith,  docs  represent  a  particular  point  of  view  in 
reference  to  a  solution  of  the  black  problems  and  that  that  point  of 
view  is  not  shared  by  the  majority  of  black  people  in  the  black 
•community. 

.  Senator  Riegle.  Let  me  just  say  to  the  gentleman  that  we  don't  have 
a  quarrel  about  that  because  I  think  you  established  the  point  that 
there  is  a  diversity  of  opinion  and  everybody  ought  to  be  heard.  I'm 
simply  saying,  is  thnt  not  tlien  a  very  important  part  of  the  fabric 
of  opinion  that  probably  ought  to  be  listened  to  ? 

Mr.  Inxis.  They  are  a  very  significant  part.  But  I  am  saying  that 
I  almost  feel  that  3'ou  are  suggesting  that  there  be  a  primary 

Senator  Riegle.  No,  I'm  not  suggesting  that.  What  I'm  suggest- 
ing, what  I'm  worried  about  is  the  possibility  of  a  blind  spot,  a  blind 
spot.  What  I'm  looking  for  is  evidence  by  either  overt  behavior  or  by 
things  that  have  not  been  done  that  would  give  me  a  way  to  measure 
whether  or  not,  in  fact,  there  is  a  significant  blind  spot.  That's  what 
I  worry  about  and  I  really  don't  feel  I  should  lake  anymore  of  the 
gentleman's  time  and  I  thank  him  for  yielding. 
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Senator  IMatiiias.  That  was  a  very  interesting  and  useful  dialogue. 
1  am  really  through.  As  I  said,  it  was  that  word  "fantasy"  that  con- 
cerned me. 

Mr.  Innis.  Maybe  I  should  have  said  strawman  ? 

Senator  Mathias.  I  think  what  concerns  me  is  this,  that  there  can 
be  greater  and  lesser  worries  on  a  problem  of  this  sort,  there  can  be 
the  sort  of  things  you're  going  to  take  a  chance  on,  but  when  the  train 
leaves  this  station  it  is  rolling. 

It  isn't  going  to  stop  for  4  years.  If  there  is  any  baggage  that  you 
want  to  put  on  board  this  is  the  time  to  do  it.  If  you  have  a  fear,  if  you 
have  a  concern,  if  you  have  an  apprehension,  now  is  the  time  to  state 
it  because  I've  heen  around  here  long  enough  to  see  this  thing  happen. 

Mr.  Innis.  It  is  a  very  good  point  you're  making.  Let  me  tell  you 
that  I  am  not  oblivious  of  the  gamble  we  are  taking. 

Let  me  say  to  Mr.  Riegle  and  to  you,  Senator,  that  if  I  had  a  choice, 
and  it  certainly  is  not  mine,  I  would  have  been  much  more  comfortable 
with  my  sister,  Barbara  Jordan  from  Texas,  being  appointed,  or  Judge 
Hicginbothom  from  Philadelphia,  but  that  is  not  the  choice. 

The  choice  is  someone  with  the  background  of  Judge  Bell.  I  don't 
think  that  is  a  bad  choice,  all  other  things  being  equal. 

The  other  problem  I  have  is  that  I  am  very  concerned  about  the 
American  racial  dilemma,  not  just  concerned  about  it  in  the  ordinary 
sense.  I  am  concerned  that  after  all  these  years  we  have  not  moved 
toward  the  solution.  I  am  concerned  that  after  the  great  hopes  of  1954, 
Brown  1  and  Brown  2,  that  we  have  not  been  able  to  comply  with  the 
constitutional  mandate  to  desegregate  America.  I  am  concerned  that 
we  have  been  trying  to  move  the  ball  in  one  direction  only,  the  ex- 
clusive path  of  integration  through  busing. 

I  am  concerned  that  no  one  has  had  the  guts  to  go  up  against  the 
civil  rights  aristocracy  and  say :  Enough  is  enough.  Let  us  be  better 
generals.  Let  us  get  out  of  the 'trenches.  World  War  I  is  over.  This  is 
now  a  jet  age.  Let  us  use  tanks,  different  strategies,  flanking  move- 
ments. Let  us  do  something  else.  Let  us  desegregate  America  by  some 
other  means,  some  other  constitutional  means. 

That  is  my  concern  and  that  is  wliy  I  am  willing  to  gamble  with 
Judge  Bell.  I  think  he  is  willing  to  look  in  other  directions.  I  think 
he  is  willing  to  say  to  the  NAACP  :  I  respect  your  views,  but  I  want 
to  hear  some  other  views  and  I  want  to  try  some  other  things. 

Senator  Mathias.  Of  course,  what  you're  doing  now  is  just  making 
my  speech.  I've  said  time  and  again  that  we've  spent  so  much  time 
right  here  in  the  U.S.  Senate,  as  well  as  in  other  places  of  the  coun- 
try, choosing  up  sides,  making  speeches  for  busing  or  against  busing 
that  we  are  not  spending  the  time  we  ought  to  be  spending  finding 
some  sort  of  a  rational  alternative  to  busing  because  at  best  it  is  no 
more  than  a  temporary  expedient.  ,       t  i 

It  is  not  an  answer  to  a  problem.  I  think  this  is  true,  but  I  have  to 
respect  the  concerns  of  others  that  have  been  expressed  here  to  us. 

We  are  very  grateful  to  you  for  coming  and  adding  your  voice  and 
your  e:^perience  to  this  deliberation.  Thank  you. 

Senator  Chafee.  Mr.  Chairman,  may  I  ask  a  couple  of  quick  ques- 
tions here  ? 

Senator  Sasser.  Yes,  sir.  ^  -,  ,      ,        nir    -o     v? 

Senator  Chaeee.  Mr.  Innis,  I  ]ust  want  to  tonch  back  on  Mr.  Kauh  s 
testimony  which  I  thought  was  rather  an  effective  presentation  m 
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which  he,  under  his  fourth  category  of  roadblocks  which  he  indi- 
cated that  Judge  Bell  had  presented  to  integration,  referred  to  two 
cases,  the  Austin  school  case  and  the  Corpus  Christi  case,  both  decided 
apparently  in  1972. 

Apparently  in  the  dissent  there — Judge  Bell  certainly  participated 
in  the  majority,  I  guess  he  wrote  the  majority  opinion — the  dissent 
was  very,  very  vigorous  as  I  understand  it  in  saying  it's  a  step  back- 
ward in  Judge  Bell's  opinion,  toward  the  goal  of  integration. 

In  the  Corpus  Christi  case  it  said  the  majority's  remedy  is  a  regres- 
sion, very  strong  language. 

Have  you  any  comment  on  those  cases  and  are  you  familiar  with 
them  ?  I  would  like  to  hear  your  views. 

Mr.  Innis.  I  am  not  prepared  to  comment  directly  on  those  cases. 
I  have  not  reviewed  them  for  a  very  long  time  but  let  me  say,  you  used 
the  words  "the  goal  of  integration".  You  see,  this  is  the  fundamental 
problem  facing  America,  the  problem  of  semantics  around  the  ques- 
tion of  race. 

We  need  to  find  somehow  a  commission  of  semantics  to  help  us  with 
the  proper  language  to  talk  about  race.  The  goal  should  not  be  the 
goal  of  integration.  It  should  be  the  goal  of  equal  opportunity,  the 
goal  of  good  education,  and  the  goal  of  finding  the  most  pragmatic 
path  to  achieve  that. 

Unfortunately,  we  have  ordained  and  annointed  integration  as  that 
goal.  It  is  not  true.  It  is  not  a  constitutional  mandate. 

The  Constitution  mandates  desegregation.  Desegregation  is  not 
synonymous  with  integration.  Integration  is  only  one  of  many  means 
to  desegregate  and  that  is  the  problem  because  once  we  define  inte- 
gration as  the  goal  then  any  defeat  for  integration  becomes  a  defeat 
for  equality,  a  defeat  of  black  people,  and  that  is  most  unfortunate. 

Anyone  who  is  opposed  to  integration  for  integration's  sake 
becomes  a  racist  or  a  segregationist.  It  is  not  true.  One  can  be 
anti-segregationist,  be  for  desegregation,  and  be  opposed  to  forced 
integration. 

None  of  these  things  need  be  that  way  if  we  use  the  proper  defini- 
tion so  I  would  prefer  to  use  the  word  "desegregation"  instead  of 
"integration". 

I  think  if  we  notice  as  we  read  the  various  Supreme  Court  rulings 
very  carefully,  the  word  "integration"  never  shows  up  in  the  decisions 
of  the  Supreme  Court. 

In  some  of  the  lower  courts,  a  little  sloppy  language  creeps  in.  But 
I  have  never  yet  seen  a  decision  where  the  word  "integration"  was 
used.  They  have  always  used  "dismantle  the  segregation  system",  "de- 
segregate", "create  unitary  school  district",  but  never  "integration" 
and  i  am  so  glad  that  they  have  not  gotten  sloppy  with  semantics 
and  further  confused  the  issue  with  improper  use  of  words. 

Senator  Chafee.  Thank  you. 

Senator  Sasser.  Mr.  Innis,  thank  you  very  much.  I  must  say  that 
you've  lived  up  to  your  reputation  as  an  articulate  spokesman  for 
minority  groups  in  this  country  and  as  a  real  intellectual  leader  in 
the  black  community. 

I  would  like  to  thank  you  also,  INIr.  Yates.,  for  appearing  here  today 
and  you  also,  Ms.  Dennison. 

Thank  you  very  much. 
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I  am  informed  the  next  witness  is  Brother  Greene. 

Brother  Greene,  I,  as  a  member  of  this  committee,  welcome  you  here 
today  and  I  want  to  thank  you  for  being  so  patient  over  the  past  3 
days. 

I  also  want  to  give  you  a  special  welcome  as  one  of  my  constituents 
from  the  city  of  Memphis,  Tenn.,  and  to  say  that  we  are  delighted  to 
have  you  and  look  forward  with  great  interest  to  what  you  have  to  tell 
this  committee. 

TESTIMONY  OF  BROTHEE  GREENE,  CYPRESS  HEALTH  AND  SAFETY 

COMMITTEE,  MEMPHIS,  TEITN. 

Mr.  Greexe.  Thank  you,  Senator  Sasser. 

My  name  is  Brother  Greene.  I  am  from  the  Cypress  Health  and 
Safety  Committee  in  Memphis,  Tenn.,  and  I  also  would  like  to  con- 
gratulate you.  Senator  Sasser,  as  being  in  Washington  as  the  Senator 
from  the  State  of  Tennessee  and  acting  chairman. 

I  think  that  the  people  back  in  Tennessee  will  be  quite  pleased  to 
hear  that  when  I  go  back  because  I'm  going  to  tell  them  that. 

Senator  Sasser.  I  hope  you  will,  Brother  Greene. 

Mr.  Greene.  Rest  assured,  I  will. 

Senator  Sasser.  If  you  need  any  help  in  telling  them,  I'll  be  happy 
to  help  disseminate  the  information. 

[Laughter.] 

Mr.  Greene.  I  have  some  informal  remarks  and  then  I  have  a  pre- 
pared statement. 

Even  though  I  am  very  happy  that  you  are  sitting  here.  Senator 
Sasser,  as  Chairman,  I  wish  that  Senator  Abourezk  had  been  able 
to  remain  here.  But  I  spoke  to  him  in  the  hallway  and  he  informed 
me  that  he  had  to  go  and  liold  a  press  conference  and  I  personally 
agreed  with  the  substance  of  that  press  conference. 
:  The  reason  I  wanted  to  address  the  Judiciary  Committee  with  him 
present  is  that  I  wanted  to  do  ]niblicly  what  I  did  in  the  hallway  there 
a  few  moments  ago,  that  is  express  on  behalf  of  the  Cypress  Health 
and  Safety  Committee  our  deep  appreciation  to  him  for  his  action 
back  in  September  1976,  regarding  the  proposal,  by  the  soon-to-be- 
former  President  of  the  Ignited  States,  of  Federal  district  court.  Judge 
Harry  W.  "Wellford  of  the  western  district  of  Tennessee  for  the  posi- 
tion of  filling  a  vacancy  on  the  sixth  circuit  court  of  appeals  in  Cin- 
cinnati. 

As  vou  very  well  know,  the  people  in  TenneSvSee  and  certainly  in  the 
mid-South  are  aware,  that  our  little  two  bv  four  civic  groups  stai-ted 
something  back  in  April  and  eventually  it  came  to  the  U.S.  Senate 
here.  On  September  1,  we  appeared  and  testified,  and  Senator  Abou- 
rezk was  able  to  put  the  final  touches  on  one  of  the  most  beautiful 
episodes  that  I  know  of  the  XLS.  Senate  Judiciary  Committee.  I  am 
just  sorry  that  he's  not  here  to  hear  that  in  public  because  we  feel  very 
happy  about  that. 

Further,  I  have  not  been  here  only  for  8  days.  Senator.  I  came  here 
^londay  morning  at  12:15  and  unfortunately  because  of  the  way  the 
testimony  went,  this  is  my  fifth  day  liere  and  I  brought  my  luggage 
with  me  this  morning  because  I  have  no  place  to  live  after  today.  Our 
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committee  had  no  more  money  so  the  lady  let  me  stay  there  last  night 
and  I  brought  my  luggage  here  this  morning. 

Also,  I  wanted  very  much  for  Judge  Griffin  Bell  to  be  here.  In  fact, 
he  also  wanted  to  be  here.  Last  night  we  almost  were  able  to  get  it 
together  but  unfortunately  Senator  Eastland  saw  fit  to  go  ahead  and 
close  the  hearings  about  7  p.m.  even  though  Judge  Bell  had  come  back. 

The  reason  we  wanted  Judge  Bell  here  is  because  Judge  Bell  had 
indicated  certain  tilings  to  me  privately,  which  is  fine,  but  I  think 
that  the  position  of  Judge  Bell  as  a  designate  for  the  Attorney  Gen- 
eral of  the  United  States  making  any  kind  of  recommendations  or 
suggestions  to  me  would  only  have  meaning  if  it  is  done  before  the 
Judiciary  Committee. 

I  will  "come  back  to  that  a  little  later.  In  the  meantime,  I  will  get  to 
the  prepared  statement. 

■  The  papers  that  the  young  lady  passed  out  to  you  consist  of  19 
pages.  I  reduced  my  actual  statement  to  four  pages  and  I  simply 
attached  the  referral  sheets  so  that  they  could  be  reviewed  at  another 
time. 

The  statement  is  as  follows. 

Mr.  Chairman,  members  of  the  Judiciary  Committee,  Judge  Bell, 
ladies  and  gentlemen.  My  name  is  Brother  Greene.  I  am  appearing 
here  as  the  spokesman  for  the  Cypress  Health  and  Safety  Committee, 
a  nonpartisan,  civic  group  of  IMemphis,  Tenn. 

We  appear  here  out  of  deep  concern  about  the  destiny  of  our 
country.  I  have  come  here  at  great  expense  to  the  members  of  my 
organization  to  make  a  proposal  concerning  expanding  the  process 
for  the  selection  of  Federal  court  judges  in  our  country. 

We  are  not  here  because  we  are  against  Judge  Bell's  nomination. 
We  are  here  because  of  our  concern  about  one  of  the  most  disgraceful 
situations  that  exists  anywhere  in  this  country.  Of  the  more  than  200 
Federal  district  and  appeals  court  judges  in  the  14  "Southern  States," 
all  are  white  and  all  are  male. 

There  are  no  black  male  Federal  district  or  appeals  court  judges 
in  the  South.  There  are  no  black  female  Federal  district  or  appeals 
court  judges  in  the  South.  There  aren't  even  any  white  females  who 
are  Federal  district  or  appeals  court  judges  in  the  South. 

We  are  not  talking  about  Czarist  Russia  of  yesterday  or  the  back- 
ward thinking  Government  of  the  Union  of  South  Africa  today. 
We  are  talking  about  a  section  of  the  United  States  of  America  in 
particular  and  our  Nation  as  a  whole. 

None  of  us  are  lawj'crs.  The  persons  who  make  up  our  committee  are 
ordinary  black  and  white  southern  citizens  who  are  truly  concerned 
about  our  country. 

Mr.  Chairman,  Mr.  Bell,  and  members  of  this  committee,  the  cir- 
cumstances that  we  are  calling  to  your  attention  exist,  particularly  in 
the  southern  part  of  our  country.  They  are  even  of  concern  to  people 
all  over  the  Nation  and  people  all  over  this  planet,  particularly  in 
Africa,  South  America,  Asia,  and  the  Middle  East. 

The  Secretaiy  of  State-designate,  Mr.  Cyrus  Vance,  and  the  U.N* 
Ambassador-designate,  INIr.  Andrew  Young,  in  the  very  near  future 
are  going  to  get  involved  in  discussions  with  government  around  the 
globe. 
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Out  of  the  principal  questions  the  citizens  of  those  various  nations 
Trill  ask  is:  How  does  the  new  administration  and  Congress  in  the 
United  States  of  America  really  relate  to  its  own  citizens  ?  Secretary 
Vance  and  Ambassador  Young's  job  can  be  made  much  easier,  depend- 
ing on  your  approach  and  action  regardmg  this  proposal  that  the 
Cypress  Health  and  Safety  Committee  of  Memphis,  Tenn.,  has  sub- 
mitted to  you. 

Often  we  make  jokes  about  the  ostrich  which  sticks  its  head  in  the 
sand  and  thinks  it  has  protection  from  impending  danger.  We  ask 
that  this  committee  and  the  new  administration  not  make  that  fatal 
mistake. 

Let  us  look  briefly  at  an  event  that  each  and  every  one  of  us  was 
very  much  concerned  with  recently,  the  general  election  of  November 
2,  1976. 

While  a  large  number  of  U.S.  citizens  participated  in  that  election, 
it  clearly  showed  a  decline  of  citizen  participation  in  terms  of  the 
eligible  voters  who  could  have  voted. 

The  primary  reason  more  citizens  did  not  participate  is  because  of 
the  waning  confidence  that  too  many  of  us  are  beginning  to  have  in 
our  Oovernment. 

Members  of  the  Judiciary  Committee,  it  is  the  intent  of  the  Cypress 
Health  and  Safety  Committee  to  try  to  get  j^ou  to  help  save  America. 
Are  you  listening?  Do  you  believe  the  United  States  is  worth  saving? 

On  December  1,  1976,  State  Representative  Lois  DeBerry,  the  only 
black  woman  member  of  the  Tennessee  General  Assembly,  sent  a  letter 
to  the  President-elect.  Copies  of  her  letter  were  sent  to  each  member 
of  the  U.S.  Senate  Judiciary  Committee  and  others. 

Representative  DeBerry  called  for,  not  just  the  American  Bar  Asso- 
ciation, but  all  national  bar  associations,  namely,  the  National  Bar 
Association,  the  National  Conference  of  Black  Lawj-ers,  and  the 
National  Lawyers  Guild,  national  trade  union  organizations,  and 
national  human  rights  organizations,  such  as  the  NAACP,  national 
operation  PUSH  and  the  National  Urban  League,  to  propose,  screen, 
and  recommend  potential  nominees  for  Federal  judicial  positions. 
_  Presently,  the  historically  racist  and  sexist  American  Bar  Associa- 
tion has  an  absolute  monopoly  in  the  selection  process.  Representa- 
tive DeBerry  was  trying  to  get  you  to  see  the  real  world  as  it  exists 
in  the  South,  as  well  as  in  America  as  a  whole. 

Are  you  listening,  members  of  the  Judiciary  Committee?  Are  you 
listening,  Mr.  Bell  ? 

On  December^  7,  1976,  the  13  Memphis  City  Council  members,  by 
unanimous  vote  in  concert  with  Mayor  Wyeth  Chandler,  passed  a  reso- 
lution calling  to  the  attention  of  the  President-elect  the  terrible  racism 
and  sexism  that  exist  in  the  southern  United  States  regarding  the 
Federal  court  system. 

If  the  governing  body  of  a  major  southern  city  can  read  the  writing 
on  the  wall,  we  find  it  almost  impossible  to  believe  that  this  Judiciary 
Committee  and  you,  Mr.  Bell,  will  not  get  the  message. 

On  December  15, 1976,  a  press  statement  was  released  and  on  Decem- 
ber 29,  1976,  U.S.  Representative  Harold  Ford  of  the  Eighth  District 
in  Tennessee  sent  a  letter  to  President-elect  Carter  urging  the  adop- 
tion of  our  proposal  to  expand  the  selection  process  of  the  appoint- 
ment of  Federal  judges. 
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On  January  3,  1977,  Mrs.  Marilyn  Clement,  director  of  the  Center 
for  Constitutional  Rights  in  New  York  City,  sent  President-elect 
Carter  and  others  a  letter  urging  the  adoption  of  our  proposal  to  ex- 
pand the  selection  process. 

On  November  8,  1976,  Mr.  William  Goodman  of  Detroit,  Mich., 
national  director  of  the  National  Lawyers  Guild,  sent  letters  to  the 
President-elect  and  others  urging  the  adoption  of  our  proposal  to  ex- 
pand the  selection  process. 

And  on  December  3,  1976,  the  National  Conference  of  Black 
Lawyers,  Mr.  Hope  Stevens  of  New  York  City,  sent  letters  to  the 
President-elect  and  others  urging  the  approval  of  our  proposal  to 
expand  the  selection  process. 

Recent  press  reports,  including  a  January  10  article  in  Washington 
Post,  have  suggested  that  President-elect  Carter  and  his  administra- 
tion  recognize  the  necessity  of  finding  an  alternative  selection  process. 

It  is  our  intent,  with  the  cooperation  of  this  committee,  to_  utilize 
this  opportunity  to  have  that  meaningful  citizen  input  regarding  the 
selection  process  expansion. 

As  a  matter  of  fact,  last  week  the  Arkansas  Association  of  Women 
Lawyers  urged  President-elect  Carter  and  Senators  Dale  Bumpers 
and  John  McClellan  to  appoint  a  woman  to  a  Federal  judgeship 
vacancy  in  Arkansas. 

Others  have  made  a  proposal  urging  a  black  woman  be  appointed 
to  the  vacancy  on  the  sixth  circuit  of  appeals. 

Mr.  Chairman,  members  of  the  Judiciary  Committee,  Judge  Bell, 
numerous  other  organizations  and  individuals  have  communicated 
with  representatives  of  our  Government  urging  the  expansion  of  the 
selection  process.  They  all  have  taken  that  action  because  they  gen- 
uinely want  to  believe  that  you  will  listen. 

As  you  all  know,  our  proposal  will  not  require  any  congressional 
action  to  be  implemented  which  means  that  the  only  action  needed  is 
for  the  President-elect  to  instruct  his  U.S.  Attorney  General  to  imple- 
ment our  proposed  expansion  proposal. 

Or,  you,  the  members  of  this  committee,  can  ask  for  a  commitment 
now  from  the  Attorney  General-designate  that  he  will  take  the  neces- 
sary steps  to  get  the  expansion  process  implemented. 

Or,  this  committee  can  so  apprise  the  President-elect  that  this  pro- 
posal should  be  implemented.  Finally,  each  of  you  separately  or  to- 
gether can  urge  the  implementation  of  the  process. 

Surely  at  this  point  in  time  there  can  be  no  confusion  as  to  what 
the  Cypress  Health  and  Safety  Committee  of  Memphis,  Tenn.,  wants. 
Nor  can  there  be  any  confusion  as  to  what  this  country  needs  so  far 
as  changing  the  composition  and  quite  likely,  in  certain  respects,  the 
quality  of  the  persons  who  make  up  the  IT.S.  Federal  judiciary. 

Again,  Mr.  Chairman,  members  of  the  Judiciary  Committee,  and 
you.  Judge  Bell,  are  you  listening? 

That  is  the  end  of  the  prepared  statement,  members  of  the  com- 
mittee. There  are  a  couple  of  attachments  that  I  would  like  to  read 
because  I  think  they  have  unusual  significance. 

This  is  the  Lois  DeBerry  letter  addressed  to  President-elect  Carter, 
U.S.  Representative  Harold  Ford,  and  you,  Senator  Sasser.  The  letter 
is  dated  December  1, 1976. 
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Gentlemen :  Recently,  I  had  the  opportunity  to  discuss  a  long-standing  con- 
cern and  certainly  a  concern  of  most  of  the  people  I  represent.  That  concern  is 
relative  to  the  U.S.  Federal  Court  System,  particularly  the  number  of  Federal 
District  and  Appeals  Court  Judges  in  the  southern  United  States. 

This  letter  is  written  on  behalf  of  the  forty  thousand  citizens  I  represent  as 
a  duly  elected  member  of  the  Tennessee  General  Assembly.  I  might  also  mention 
the  fact  that  I  am  the  only  Black  woman  member  of  the  Tenne:-see  General 
Assembly.  The  letter  is  also  signed  by  some  members  of  the  Menipis  City  Council, 
Tennessee  General  Assembly,  the  Shelby  County  Quarterly  Court  and  other 
elected  officials.  In  other  words,  the  only  signatories  of  this  letter  are  elected 
officials  representing  from  forty  thousand  citizens,  as  in  my  case,  to  City  Council- 
man and  County  Court  members  who  represent  approximately  one  hundred 
thousand  persons  each,  directly. 

Let  me  hasten  to  add,  that  while  the  figure  of  forty  to  one  hundred  thousand 
may  be  the  specific  figure  of  direct  representation,  the  substance  of  the  issue  I  am 
writing  about  is  of  great  concern  to  the  citizens  here  in  the  Western  District  of 
Tennensee,  indeed  to  the  entire  American  people. 

In  the  southern  part  of  the  United  States  alone,  there  are  more  than  one  hun- 
dred sixty  one  Federal  District  Court  Judges.  There  are  more  than  forty-one 
Appeals  Court  Judges.  Based  on  the  information  available  to  me  at  this  time,  all 
of  the  more  than  two  hundred  Federal  Court  Judges  in  the  south  are  white 
and  male.  There  are  no  Black  males  and  certainly,  no  Black  female  District 
Court  or  Appeals  Court  Judges  in  the  entire  south.  As  a  matter  of  fact,  there 
are  no  white  female  judges  in  the  south  either.  This  is  one  of  the  most  disgrace- 
ful situations  that  exist  anywhere  in  this  country. 

The  Cypress  Health  and  Safety  Committee  of  Memphis,  Tennessee  has  pro- 
posed to  the  U.S.  Government  a  practical,  realistic  and  expeditious  means  that 
should  be  used  to  correct  this  situation.  (See  enclosed  letter  to  President  Ford 
and  others  dated  October  1,  1976,  specifically  page  three  (3)  beginning  "Ladies 
and  Gentlemen  .  .  ."). 

Her  letter  refers  to  a  letter  that  was  sent  to  President  Ford  dated 
October  1.  I  will  not  read  it  at  tliis  time.  It  simply  restates  the  pro- 
posals and  I  won't  be  repetitions. 

I  will  continue  with  the  DeBerry  letter. 

That  organization's  enclosed  news  release  issued  and  dated  October  25.  1976 
clearly  states  their  proposed  procedure.  Please  note  that  the  news  release  also 
states  the  position  of  the  National  Conference  of  Black  Lawyers  as  approved 
at  its  National  Convention  in  Detroit,  Michigan  on  October  24,  1976. 

Also  enclosed  is  a  copy  of  the  National  Lawyers  Guild  letter  dated  Novem- 
ber 8,  1976  to  Senator-Elect  Sasser  and  U.S.  Representative  Harold  Ford  sent 
by  its  National  Director,  Mr.  William  Goodman  of  Detroit,  Michigan. 

The  National  Bar  Association's  National  Director,  Mr.  Carl  Character  of 
Cleveland,  Ohio,  the  United  Automobile  Workers  Union,  the  Political  Action 
Committee  of  the  National  AFL-CIO  of  Washington,  D.C.  have  also  indicated 
they  will  act  favorably  on  this  expansion  process  soon. 

You,  as  President-elect,  have  already  indicated  a  concern  about  the  procedure 
of  the  selection  of  judges.  Chief  Appeals  Court  Judge  Harry  Phillips  of  the 
Sixth  Circuit  has  indicated  an  urgent  need  to  fill  the  existing  vacancy  in 
Cincinnati. 

We  believe  the  question  of  filling  the  existing  vacancies  in  the  Federal  System 
should  and  will  be  one  of  the  first  actions  you  will  take  after  becoming  Presi- 
dent on  January  20,  1977.  Therefore,  this  procedure  can  be  used  immediately. 
Needless  to  say,  the  proposed  procedure  expansion  will  not  require  any  Congres- 
sional action. 

While  I  am  deeply  concerned  about  the  vacancy  on  the  Sixth  Circuit  and  the 
fact  that  there  are  no  female  judges  in  the  south,  neither  black  or  white,  we 
believe  one  of  the  best  ways  to  correct  this  situation  is  as  outlined  by  the 
Cypress  Health  and  Safety  Committee  of  Memphis,  Tennessee. 

We  sincerely  urge  its  adoption  and  implementation. 

The  letter  is  signed  by  Lois  DeBerry,  representative,  Tennessee  91st 
District. 

The  letter  is  also  sicrned  by  Representative  Harper  Brewer;  Squire 
Walter  Lee  Bailey,  Shelby  County  Quarterly  Court;  Mr.  Emmet 
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Ford,  State  representative;  Mr.  Willie  Rudd,  president,  United  Fur- 
niture Workers  Union;  Mr.  Carl  Johnson,  president,  Board  of  Educa- 
tion of  the  City  of  Memphis;  Mr.  John  Ford  State  senator;  City 
Councilman  Alvin  King,  State  representative ;  Mr.  Ed  Gillock,  State 
senator;  Mr.  James  White,  State  senator;  Mr.  Oscal  Edmonds,  chair- 
man, Memphis  City  Council;  Squire  Minerva  Jol^nican,  vice  chair- 
woman, Shelby  County  Quarterly  Court;  Mr.  Hubert  Butler 
president  and  business  manager.  Packing  House,  Leather  and  Allied 
Workers  Union,  Local  P-2-i2.  ,     -r^      •  ■,     .      j 

That  is  the  letter  that  Mrs.  DeBerry  addressed  to  the  President  and 
asked  me  to  bring  and  present  for  the  record  to  the  Judiciary  Com- 
mittee. I  read  the  names  because  she  requested  that  because  of  the 
handwriting.  She  wanted  them  read  so  it  would  go  in  the  record  that 

I  have  two  other  letters.  I  am  not  going  to  read  Congressman  i^  ord  s 
letter  but  would  like  to  say  that  the  letter  is  dated  December  29,  19  <  6. 
It  is  addressed  to  President-elect  Carter.  He  asked  that  I  bring  it  and 
submit  it  for  the  record  here  in  the  Judiciary  Committee. 

[The  letter  referred  to  follows.] 

Congress  of  the  United  States, 

House  of  Representatives, 
Washi7iytan,  D.C.,  Decemler  29, 1976. 
President-Eleot  Jimmy  Carter, 
Cartcr-Mondule  Transition  (Jomtniitee, 
Washington,  B.C. 

Dear  President-Elect  Carter:  I  would  like  to  call  to  your  attention  a  plan 
by  the  Cypress  Health  and  Safety  Committee  of  Memphis  to  expand  the  process 
by  which  Federal  judges  are  selected. 

'  It  has  been  pointed  out  to  me  by  various  elected  officials,  including  members 
of  the  State  Legislature  and  the  Memphis  City  Council,  that  of  more  than  200 
Federal  judges  in  the  South,  there  are  apparently  no  blacks  or  females  on  the 
Federal  Bench.  As  a  remedy  to  this  disgraceful  situation,  the  community  group 
proposes  your  consideration  of  a  new  policy  for  reviewing  candidates  for  the 
Federal  Bench. 

Executive  policy  in  the  past  Administration  has  included  a  Justice  Department 
investigation  of  potential  nominees  with  first  consultation  limited  to  one  bar 
association.  Other  bar  associations  and  community  groups  have  been  excluded 
in  this  primary  review.  In  conjunction  with  the  Cypress  Health  and  Safety 
Committee,  I  would  like  respectfully  to  ask  your  consideration  of  a  new  direc- 
tion in  the  Justice  Department  investigation  which  would  give  equal  weight  to 
the  opinions  of  other  qualified  groups.  - 

I  know  you  share  my  concern  for  a  more  representative  Federal  Judiciary. 
Your  consideration  of  this  community-oriented  proposal,  as  one  means  of  achiev- 
ing this  goal,  would  be  greatly  appreciated. 
Sincerely, 

Harold  Ford, 
Memher  of  Congress. 

IVIr.  Greexe.  The  other  item  that  I  want  to  refer  to — and  this  I  want 
to  read — is  y(^vy  short.  It  is  the  resohition  from  the  Memphis  City 
Council.  Before  I  rend  this  I  would  like  to  say  that  I  was  surprised 
indeed  to  see  that  the  Memphis  City  Council  passed  this  resolution. 

Senator  Sasser.  Sa  was  I. 

Mr.  Greene.  But  the  fact  of  the  matter  is.  they  did.  I  think  that  is 
an  indication  that  tlie  members  of  the  Memphis  City  Council  recog- 
nized the  validity  of  the  suggestion  that  we  putting  forth  and  the 
reality  of  the  conditions  thai:  we  complain  abotit ;  namely,  the  exclu- 
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Rion  of  the  female  sex  from  participation  in  the  judicial  system  in 
the  southern  part  of  the  United  States. 

the  resolution  is  as  follows : 

Whereas,  in  the  southern  part  of  the  United  States,  there  are  more  than  two 
hundred  (200)  Federal  Judges ;  and  .   ,  .     ., 

Whereas,  women  and  minorities  are  not  adequately  represented  m  these  posi- 
tions, there  being  few  if  any  such  judges  who  are  women  or  from  a  minority 

group;  and  .„.  ^    , 

Whereas,  President-Elect  Jimmy  Carter  has  indicated  a  willingness  to  be  open 
and  consider  women  and  members  of  a  minority  group  for  all  positions  in  the 
Federal  Government.  .     ^,    . 

Now,  therefore,  be  it  resolved  by  the  Council  of  the  City  of  Memphis,  That 
the  City  Council  of  Memphis,  Tennessee  is  hereby  memorializing  the  President- 
Elect  to  take  cognizance  of  the  circumstance  that  women  and  members  of  minority 
groups  are  not  adequately  represented  in  the  Federal  Judiciary  and  urge  the 
President-Elect  to  seek  out  and  encourage  the  appointment  of  women  and  mem- 
bers of  minority  groups  to  the  Federal  Judiciary  in  order  to  place  in  these  posi- 
tions, the  best  qualified  people  available,  irrespective  of  race  or  sex. 

Be  it  further  resolved,  That  a  copy  of  this  resolution  be  sent  to  the  President- 
Elect,  the  Mayor  concurring. 

The  resolution  is  dated  December  7,  1976,  and  it  has  the  official  seal 
and  signature  of  the  controller  of  the  city  of  INIemphis. 

The  final  piece  of  material  I  would  like  to  read  to  you,  Mr.  Chair- 
man, is  a  letter  dated  December  3,  1976.  It  is  addressed  to  Senator 
James  Sasser  and  I  was  requested  to  bring  it  and  submit  it  for  the 
record. 

Deab  Senator  Sasser:  At  our  recent  annual  convention,  the  National  Con- 
ference of  Black  Lawyers  unanimously  adopted  the  following  resolution  : 

(a)  that  the  National  Conference  of  Black  Lawyers,  National  Bar  Association, 
National  Lawyers  Guild,  national  human  rights  organizations  such  as  NAACP, 
National  Operation  PUSH,  National  Urban  League  and  national  trade  organi- 
zations be  included  in  the  procedure  of  proposing,  recommending,  and  screening 
potential  nominees  to  Federal  Judicial  positions  ; 

(b)  that  a  qualified  black  woman  be  appointed  to  the  existing  vacancy  on  the 
6th  circuit. 

The  time  is  long  overdue  at  which  the  process  of  recommending  nominees  to 
the  federal  court  should  be  expanded  beyond  the  narrow  confines  of  the  ABA. 
A  peoples'  perception  of  justice  rests  not  simply  with  the  outcome  of  a  particular 
case  or  controversy  but  with  a  belief  that  the  judicial  process  is  fair  and  open 
to  the  constituency  that  it  is  bound  by  oath  to  serve. 

It  is  imperative  that  there  be  movement  away  from  the  archaic  notion  that  the 
process  of  recommending  potential  nominees  to  the  federal  bench  is  the  exclusive 
province  of  a  narrow  segment  of  the  legal  profession. 

We  urge  you  to  confer  with  the  members  of  the  Cypress  Health  and  Safety 
Committee  of  Memphis  and  work  with  them  to  develop  new  procedures  for  the 
screening  and  the  nominating  of  candidates  for  appointment  to  the  federal  bench. 

It  is  signed  by  Hope  R.  Stevens,  cochairperson  of  the  National  Con- 
ference of  Black  Lawyers. 

Mr.  Chairman,  there  are  a  few  other  remarks  that  I  want  to  make 
and  I  will  conclude.  I  am  terribly  sorry  that  Attorney  General-desig- 
nate Bell  is  not  here. 

Senator  Sasrer.  Brother  Greene,  you  are  in  luck.  Judge  Bell  has 
returned  and  has  been  here  for  some  time.  He  walked  in  just  as  you 
were  getting  underway. 

Mr.  Greexe.  That's  absolutely  wonderful. 

The  other  day  I  SDoke  briefly  with  Judge  Boll  rejxarding  the  question 
of  the  expandiuigr  of  the  selection  process.  Although  it  was  a  yery  brief 
encounter,  he  did  indicate  that  he  felt  that  something  had  to  be  done 
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perhaps  along  the  lines  that  tlie  Cypress  Health  and  Safety  Comjnittee 
had  suggested. 

He  further  said  that  certainly  he  had  not  liad  a  chance  to  review 
our  proposal  in  depth.  We  concluded  the  encounter  by  saying  that  as 
soon  as  it  is  possible  a  meeting  would  take  place  between  Senator 
Sasser,  Congressman  Ford  of  Tennessee,  and  representatives  of  the 
Cypress  Heaitii  and  Safety  Committee  and  perhaps  othei^s  to  deal  with 
this  question. 

I  simply  wanted  to  say  that  in  the  presence  of  Judge  Bell  so  that 
when  we  try  to  call  to  make  contact  with  him  after  January  2W-— you 
know,  one  o^f  the  unfortunate  things  about  our  Government  and  insti- 
tutions in  this  country  is  that  most  often  the  people  who  are  selected 
to  assist  the  particular  person  in  a  given  position  become  a  plastic 
shield  and  prevent  the  necessary  contact. 

We  don't  want  that  to  happen  when  we  attempt  to  get  in  touch  with 
Judge  Bell  after  he  is  confirmed  by  the  Senate.  That  is  why  I  wanted 
to  say  that  out  here,  so  that  it  would  be  a  public  thing  and  I  could 
go  back  and  tell  the  people  in  Memphis  that  such  an  arrangement  had 
been  generally  agreed  to. 

I  am  particularly  happy  that  Judge  Bell  is  here  because,  in  that 
way,  he  will  make  sure  that  there  is  no  plastic  shield  involved  when 
we  try  to  reach  him. 

Back  in  November  this  proposal  was  presented  to  the  people  of  the 
Midsouth.  I  would  just  like  to  mention  that  on  Radio  Station  ■^VAyEE 
I  asked  to  have  1  hour  on  the  program  with  a  person  there  by  the 
name  of  IMarge  Thrasher. 

After  the  first  hour,  Marge  Thrasher  asked  if  I  could  stay  to  dis- 
cuss the  question  for  a  second  hour  and  I  did. 

Senator  Sasser.  Was  this  a  call-in  program,  by  the  way  ? 

Mr.  Greene.  Yes ;  it  was. 

Senator  Sasser.  She  wanted  you  to  stay  for  another  hour  becaus© 
of  audience  participation,  people  calling  in  to  chat  with  you? 

Mr.  Greene.  That  is  correct. 

Also,  back  in  November,  WDIA  Radio  had  a  1-hour  call-in  pro- 
gram. Of  course,  it  reached  many  people  there  in  the  Midsouth.  On 
WREC  Radio  we  had  1-hour  public  affairs  time  and  we  discussed 
this  question  on  the  air.  Then  we  had  one-half  hour  on  WLOK  Radio. 
We  had  one-lialf  hour  on  WMPS  Radio.  And  then  on  WREG  TV 
we  had  a  half-hour  panel  program.  Dr.  Jolm  Jordan,  a  member  of 
our  committee,  and  I  participated  in  that  program  with  Clark  Podius, 
a  representative  of  the  Memphis  Scimitar,  and  Paul  Dorman,  a  repre- 
sentative of  that  station. 

On  WHBQ  TV,  there  was  a  half-hour  program,  a  panel-like  one. 
On  that  program  was  an  attorney  by  the  name  of  Uro  Adams  who  is 
the  regional  representative  of  NCBL,  and  myself. 

So  there  is  no  question,  Senators  and  Judge  Bell,  that  citizens  of 
the  Midsouth  know  about  our  proposal  and  we  want  the  Senate  Judi- 
ciary Committee  and  Judge  Bell  to  know  about  it.  Certainly,  we 
would  hope  that  they  would  be  able  to  act  on  it  expeditiously. 

Now  there  are  one  or  two  other  brief  points  that  I  would  like  to 
refer  to.  I  would  like  to  refer  to  the  testimony  of  Mr,  Clarence  Mitch- 
ell, of  the  NAACP. 
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All  I  want  to  say  in  that  connection  is — and  I  am  referring  to  only 
an  aspect  of  his  testimony  and  that  aspect  had  to  do  with  the  impor- 
tance of  the  Attorney  General  in  the  United  States — that  the  Attorney 
General  is  in  our  judgment  a  pillar  on  which  almost  everything  rests. 
I  would  like  to  refer  to  another  Mitchell,  Perren  Mitchell's  state- 
ment, on  the  importance  of  the  local  U.S.  attorneys.  Here  I  want  to 
refer  to  the  local  U.S.  attorney  in  the  Western  District  of  Tennessee, 
Mr.  Thomas  Turley. 

I  have,  on  behalf  of  the  Cypress  Health  and  Safety  Committee,  had 
occasion  to  try  to  get  Mr.  Thomas  Turley  to  act  on  an  environmental 
problem  in  Memphis.  The  environmental  problem  specifically  was  that 
raw  human  sewage  had  been  backing  up  and  overflowing  inside  of 
a  public  school  for  more  than  6  years,  and  the  Memphis  City  govern- 
ment and  the  county  government  of  ISIemphis,  health  officials,  and 
others  were  unable  to  do  anything  about  it.  That  is  a  lie.  They  were 
unwillinji:  to  do  anytliina-  about  it.  On  behalf  of  our  committee,  I  went 
to  the  U.S.  attorney,  Mr.  Turley,  and  we  asked  him  to  see  if  the 
Federal  Government  could  do  something  about  the  obvious  violation 
of  our  rights  here. 

Mr.  Turley  said  he  would  take  it  into  consideration  and  I  would 
hear  from  him.  I  called  his  office  a  couple  of  times  and  never  did  get 
a  response. 

It  is  intorestinof  to  note  that  in  1974  there  was  an  encephalitis  epi- 
demic in  tlie  midsouth,  specifically  in  Memphis,  Tenn.  We  began  as  a 
civic  group  to  deal  with  that  question.  Subsequently,  we  got  some 
movement  on  it. 

But  before  they  started  to  repair  that  particular  problem,  in  1975 
we  had  a  second  enidemic  in  Memphis,  and  T  know  for  a  fact,  accord- 
ing to  the  Memphis  and  Shelby  County  Health  Departments,  27 
human  beings  died  of  a  particular  kind  of  encephalitis,  the  Saint  Louis 
strain  which  is  caused  by  the  Culex  mosquito. 

The  Culex  mosquito  breeds  in  sewage,  therefore,  the  vector  is  in  the 
system  of  the  mosquito,  and  when  the  mosquito  bites  a  human  being 
unless  the  antibodies  are  such  to  resist  the  vector  from  the  Culex 
mosquito  the  result  is  they  wind  up  with  Saint  Louis  encephalitis, 
and  medical  science  has  stated  publicly  that  they  have  no  known  cure 
for  that  kind  of  disease. 

We  tried  to  get  Mr.  Turley  to  act  on  this,  and  he  was  unable  to.  We 
did  not  stop  there.  We  sent  a  letter  to  the  Assistant  Attorney  General, 
IVIr.  Pottinffer,  in  Washington,  D.C.  Snbsequently  we  received  a  letter 
from  Mr.  Pottinger.  I  am  sorry  I  don't  have  a  copy  of  it  here  but  if 
you  need  that  letter  I'll  go  back  home  and  dig  it  up  and  bring  it  back. 
Mr.  Pottincer  replied,  in  essence,  saying  that  there  are  no  Federal 
statutes  involved. 

Now,  the  health  conditions,  the  environmental  condition  was  obvi- 
ously of  no  concern  to  him  and  we  would  certainly  hope  that  Mr.  Bell, 
if  he  is  approved  by  the  Judiciary  Committee,  would  get  somebody 
down  in  the  western  district  of  Tennessee  who  will  deal  with  human 
beings'  problems  whether  or  not  there  is  a  law  involved.  The  question 
is  whether  or  not  their  human  rights  are  involved. 

Finally,  I  want  to  mention  one  moi'e  thine  in  question  with  the 
local  U.S.  attorney  in  INIemphis.  I  heard  on  the  radio  on  my  way  to 
the  airport  last  Monday  morning  that  a  Member  of  the  U.S.  Congress 
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had  complained  because  the  U.S.  attorney  there  selectively  chooses 
the  people  and  selectively  chooses  the  party  organization  that  they 
act  on  complaints  for. 

We  believe  that  the  kind  of  selectivity  regarding  the  laws  of  the 
United  States  should  not  be  permitted  by  Judge  Bell.  On  the  basis 
of  the  discussions  that  I  have  had  with  judge  Bell  we  are  certainly 
optimistic  and  we  would  certainly  hope  that  this  kind  of  situation 
he  brought  to  an  end  if  he  is  confirmed  by  the  U.S.  Senate. 

Thank  you  very  much. 

Senator  Sasser.  Thank  you  very  much,  Brother  Greene.  I  share 
your  concerns  about  the  absence  of  minority  representation  on  the 
federal  benches  in  the  South, 

We  have  been  most  fortunate  to  have  on  the  sixth  circuit  court  of 
;appeals  Judge  Wade  McCree;  but  I  understand  that  Judge  Bell  is 
going  to  elevate  Judge  McCree  to  position  of  Solicitor  General. 

I  am  very  much  interested  in  the  resolution  passed  by  the  city  coun- 
•cil  of  the  city  of  Memphis.  I  would  anticipate  that  in  the  next  few 
years,  or  as  vacancies  appear  in  the  judiciary,  I  know  in  Tennessee 
and  I  suspect  all  across  the  South,  this  situation  to  which  you  have 
■alluded  will  be  rectified. 

Your  proposal,  as  I  understand  it,  is  that  a  commission  be  consti- 
tuted, with  representation  not  just  from  the  American  Bar  Associa- 
tion, but  from  other  groups  as  well,  to  make  recommendations  for 
Pederal  judicial  appointments.  Is  that  correct? 

jNIr.  Greene.  What  we  proposed,  Senator  Sasser.  is  that  the  Justice 
Department,  because  that's  the  agency  which  would  have  jurisdiction 
in  that  respect,  involve  these  organizations  that  are  named,  the  NCBL, 
National  Bar  Association,  and  the  National  Lawyers  Guild,  in  the 
very  same  manner  as  they  have  worked  out  the  arrangement  with  the 
American  Bar  Association. 

In  that  connection,  the  arrangement  that  was  worked  out  with  the 
American  Bar  Association  is  very  unfortunate  because  according  to 
the  former  chairman  of  the  ABA's  Committee  on  the  Federal  Ju- 
diciary, Mr.  Warren  Christopher,  those  arrangements  appear  to  not 
have  any  criteria  that  is  reflective  of  various  presidential  Executive 
orders  regarding  civil  rights  as  one  aspect.  Also  those  arrangements — 
and  when  I  say  "arrangements"  I  am  using  the  word  in  quotes  because 
that  is  the  word  that  Mr.  Christopher  used — tliose  arrangements 
seem  to  be  void  of  the  judicial  criteria  that  is  needed  in  such  arrange- 
ments. 

I  think  that  if  proper  arrangements  are  worked  out  with  the  ABA, 
with  the  National  Council  of  Black  Lawyers,  National  Lawyers  Guild, 
and  the  National  Bar  Asssociation  that  that  would  best  serve  the 
American  people's  interests. 

Senator  Sasser.  Let  me  say  that — and  I  think  the  record  will  bear 
me  out — Judge  Bell  in  his  first  day's  testimony  said  that  he  intended  to 
institute  a  screening  commission  which  would  screen  applicants,  at 
least  for  judges  on  the  appellate  level,  and  that  this  commission  would 
be  made  up  of  all  levels  of  our  society  including  lay  persons  and  rep- 
resentatives of  minority  groups,  both  professional  minority  groups — 
that  is  black  bar  associations — and  other  representation.  I  was  de- 
lighted to  hear  that. 
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I  miglit  say  this,  too,  Brother  Greene,  your  conif)laints  about  the 
U.S.  attorney  m  the  Memphis  area  are  not  new  to  me.  I  have  heard 
similar  complaints  from  representatives  of  the  Memphis  Bar  Associa- 
tion and  from  others  in  the  area.  I  even  saw  a  column  in  a  Washing- 
ton newspaper  last  week  which  was  critical  of  the  operation  .of  tlie 
U.S.  attorney's  office  in  Memphis,  Term.  So  I  will  be  happj^  and  eager 
to  look  into  that  at  the  appropriate  time. 

Mr.  Greene.  Let  me  say  just  one  thing.  Senator  Sasser,  regarding  the 
absence  of  black  Federal  judges  in  the  South.  Judge  McCree  is  a 
black  man  on  the  sixth  circuit.  But  the  longstanding  concept  about 
tlie  area  that  makes  up  the  South  does  not  include  the  sixth  circuit. 

One  other  thing,  I  heard  Judge  Bell  testify  the  other  day  and  he 
did  indicate  that  he  favored  the  idea  of  expansion  but  regretfully 
he  mentioned  only  the  ABA  and  the  National  Bar  Association.  But  I 
think  that  he's  moving  in  the  right  direction.  I  also  think  that  with 
our  cooperation  we  will  get  him  there. 

Senator  Sasser.  Brother  Greene,  you  have  the  reputation  of  being 
one  of  the  most  tenacious  leaders  in  the  JNIemphis  area.  If  you  are 
committed  to  this  idea,  I  want  to  serve  notice  on  Judge  Bell  that  he 
is  going  to  hear  from  you  time  and  time  and  time  again.  I  have  a 
hunch  that  you're  going  to  get  your  way  on  this  or  certainly  have  a 
substantial  amount  of  input  into  it. 

Brother  Greene,  I  want  to  thank  you  for  coming  here,  for  appearing, 
and  for  giving  your  testimony.  Your  ideas  are  valuable  to  this  com- 
mittee, and  I  am  personally  going  to  see  that  every  member  of  this 
committee  gets  a  copy  of  your  remarks.  I  am  going  to  urge  them  to 
read  your  comments  with  great  care. 

Mr.  Greene.  Thank  you,  sir.  Thank  you  very  much. 

Senator  Sasser.  If  you  want  to  stay  overnight  and  can't  find  a  place 
to  stay  tonight.  I've  got  an  extra  bed  at  my  house.  Give  me  a  ring. 

Mr.  Greene.  Thank  you  very  much. 

The  tenacity  that  you  referred  to  that  I  am  supposed  to  be  in  pos- 
session of,  I  think  if  we  join  forces  and  attack  Judg-e  Bell  together, 
and  I  thhik  that  we  can,  I  can  use  that  tenacity  elsewhere. 

Thank  you  very  much. 

Senator  Sasser.  You  can  count  on  my  help. 

Mr.  Greene.  OK. 

Senator  Sasser.  Thank  you  very  much. 

The  committee  will  be  in  recess  until  2  p.m: 

AFTEENOON    SESSION 

Senator  Abgueezk  [acting  chairman].  The  committee  will  come  to 
order. 

The  written  responses  to  the  written  questions  given  to  Judge  Bell 
have  now  been  received  by  the  committee.  They  will  be  made  a  part 
of  the  record. 

The  first  witness  this  afternoon  will  be  Mr.  Julian  Bond.  I  do  not 
know  if  you  are  still  a  State  representative. 

Mr.  Bond.  I  am  a  State  senator. 

Senator  Abourezk.  State  Senator  Julian  Bond,  would  j^ou  introduce 
the  person  with  you  ? 

Mr.  Bond.  This  is  attorney  Margie  Haimes  who  is  a  civil  rights 
lawyer  from  Atlanta. 
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TESTIMONY  OF  JULIAN  BOND,  STATE  SENATOR,  ATLANTA,  GA. 

Mr.  BoxD,  Thank  you, 

I  want  to  thank  you  for  the  opportunity  to  appear  before  this  com- 
mittee to  testify  witli  regard  to  the  nomination  of  Giiffin  BelL  I  realize 
my  request  was  made  after  the  informal  deadline  which  you  had  set 
and  that  by  permitting  me  to  come  you  have  lengtliened  what  had  been 
extended  and  difficult  hearings,  and  I  appreciate  your  generosity. 

I  am  not  here  today  to  recite  to  you  what  I  have  or  have  not  done  in 
the  last  few  3'ears,  or  to  ask  that  you  accept  me  on  the  basis  of  my 
experiences  as  an  expert  on  the  racial  attitudes  of  white  men.  I  do 
not  purport  to  speak  for  the  black  communit}^,  the  civil  rights  com- 
munity, or  anyone  else  Avho  is  not  here. 

I  do  not  j)urport,  merely  because  I  live  in  the  South,  to  be  any  more 
expert  about  judging  the  views  and  characters  of  Southerners  than  the 
men  and  women  from  Pennsylvania,  Michigan,  or  New  York. 

I  am  here  today  as  Julian  Bond  of  Atlanta,  Ga.,  to  express  my  per- 
sonal views  and  hopes  regarding  how  this  committee  will  handle  the 
difficult  and  important  task  of  weighing  the  nomination  of  Judge 
Bell. 

I  am  particularly  concerned  about  tlie  committee's  responsibility 
for  resolving  the  clear,  factual  dispute  regarding  the  role  Judge  Bell 
played  during  the  Vandiver  years. 

The  question  is  squarely  presented  by  the  evidence  you  have  heard. 
There  are  those  who  claim  that  Judge  Bell  was  actively  worldng 
within  the  Vandiver  administration  to  persuade  the  Governor  and 
others  that  they  must  obey  the  law  and  directions  of  the  Supreme 
Court,  that  they  must  voluntarily  and  promptly  integrate  the  public 
schools,  colleges,  and  other  segregated  State  institutions. 

There  are  others  who  claim  that  Judge  Bell  was  the  architect  of 
massive  resistance  in  Georgia,  that  he  played  a  role  in  fashioning  a 
variety  of  segregationists  bills  and  measures,  that  he  helped  the  admin- 
istration prevent,  to  minimize,  and  above  all  delay  the  integration 
which  the  Supreme  Court  had  commanded  occur  without  further 
postponement. 

That  is  the  factual  issue  which  must  be  decided,  and  it  is  you  who 
must  decide  it.  The  issue  is  vital  not  only  for  what  it  says  about  Judge 
Bell's  racial  views  in  1960,  but  because  if  the  versions  of  the  facts 
advanced  by  his  opponents  is  correct,  Judge  Bell  was  not  honest  and 
candid  with  this  committee. 

I  cannot  tell  you  the  answer  to  the  question.  I,  like  almost  all  other 
witnesses  you  have  heard,  have  no  personal  knowledge  of  what  Judge 
Bell  did  in  1958  to  1961.  The  only  people  who  really  know  what  oc- 
curred are  the  men  who  sat  in  the  inner  councils  of  the  Vandiver 
administration. 

No  member  of  the  Senate,  with  the  possible  exception  of  Senator 
Talmadge,  has  personal  knowledge  of  what  occurred  in  those  councils 
in  the  early  1960's. 

What  I  do  personally  Ivuow  is  limited  to  the  consequences  of  the 
policies  in  1958  and  1961.  Every  public  school  and  college  in  the  State 
of  Georgia,  and  even  the  cafeteria  at  the  State  Capitol  of  Georgia 
was  segregated.  There  was  open  and  notorious  discrimination  in  em- 
ployment against  blacks  by  every  State  agency.  ,It  was  difficult,  if  not 
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impossible,  for  a  black  man  or  woman  to  register  to  vote  in  Georgia 
outside  of  Atlanta. 

I  was  arrested  for  seeking  service  at  an  all-white  cafeteria  in  the 
Atlanta  City  Hall. 

Every  intelligent  lawyer  in  Georgia,  black  or  white,  knew  that  this 
was  illegal.  It  was  as  unlawful  as  any  of  the  forms  of  misconduct 
forbidden  by  the  statutes  of  the  Constitution  of  the  United  States. 

I  do  not  know  what  part  Judge  Bell  played  in  the  pattern  of  delib- 
erate defiance  of  the  law  by  the  officials  of  Georgia.  That  is  for  you  to 
decide.  But  any  man  who  gave  aid  or  comfort  to  those  who  were  know- 
ingly violating  the  constitutional  rights  of  thousands  of  blacks,  and 
any  man  wlio  would  bo  other  than  totally  candid  with  you  about  his 
actions  in  those  years,  does  not  merit  your  approval  to  serve  as  At- 
torney General  of  tlie  United  States. 

This  committee  thus  sits,  then,  in  a  very  real  sense,  as  a  jury  acting 
on  behalf  of  both  the  Senate  and  the  people  of  the  United  States.  We 
are  looking  to  you  to  give  us  the  careful,  unhurried,  and  detailed 
analysis  of  whicli  you  are  capable. 

"^"iniatever  the  outcome  of  your  deliberations,  both  public  confidence 
and  Judge  Bell  are  entitled  to  a  thorough  and  painstaking  decision 
■and  report  which  resolves  the  factual  questions  which  now  trouble  the 
country  and  your  colleagues. 

This  is  not  a  committee  matter  which  can  be  resolved  by  a  quick 
committee  vote  and  some  staff  writing.  Each  member  of  this  com- 
mittee should  personally  review  the  testimony  and  other  evidence, 
withholding  judgment  until  the  consequences  of  that  thorough  analy- 
sis becomes  evident. 

The  responsibility  to  resolve  this  factual  issue  is  yours  alone. 
Neither  Julian  Bond,  nor  xlndrew  Young,  nor  Jimmy  Carter  can 
•decide  this  matter.  Only  you  have  sat  here  for  4  days  and  heard  the 
■evidence.  Only  you  have  watched  the  witnesses  and  observed  their 
-demeanor.  Only  you  will  be  account;:) ble  to  your  consciences  and  the 
country  if  you  fail  carefully  to  analyze  the  evidence,  to  proceed  with 
caution,  and  to  pronounce  the  judgment  which  the  evidence  compels 
without  regard  to  politics  or  patronage,  to  friendship  or  favoritism. 

That  this  responsibility  should  fall  on  you  is  consonant  with  the 
procedures  contemplated  by  the  Constitution  and  the  Senate  rules. 

When  President-elect  Carter  selected  Mr.  Bell  he  did  not  know  and 
could  not  have  known  most  of  the  evidence  that  has  been  presented 
to  you.  That  is  not  the  fault  of  jSlr.  Carter,  but  inherent  in  the  proc- 
ess by  which  anyone  is  nominated  for  office.  The  interval  between 
nomination  and  confirmation,  and  the  cautious,  deliberative  role  of 
the  Senate,  were  intended  by  the  frajners  of  the  Constitution  to  allow 
witnesses,  documents,  and  controversies  to  emerge. 

All  that  has  happened  in  this  case.  The  procedures  of  the  Senate 
properly  place  upon  each  of  its  committees  a  special  duty  to  help  re- 
solve questions  of  the  facts  bearing  on  decisions  the  Senate  must  make. 
The  committee  members  alone  can  observe  the  demeanor  of  witnesses, 
and  in  most  cases  they  alone  have  the  time  to  review  this  sort  of  com- 
plex and  conflicting  record  that  exists  with  regard  to  Judge  Bell's 
record  in  the  Vandiver  years. 

The  problems  before  you  bear  a  certain  relation  to  the  difficulties 
faced  1  year  or  so  ago  by  the  House  Judiciary  Committee.  I  have  some 
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experience  in  political  office.  I  am  aware  of  the  real  and  reasonable 
political  problems  caused  by  the  Bell  controversy.  Those  ot  us  who 
appear  as  witnesses,  however  we  testify,  are  aware  o±  the  political 
consequences  of  involvement  in  this  matter. 
The  consequences  and  pressures  of  which 


we  are  aware  at  this  side 


of  the  table  are  equally  present  on  your  side.  The  only  difference  is 
that  we  volunteered  for  trouble,  whereas  you  had  trouble  thrust  upon 

^Ve  know  that  anv  decision  that  you  reach  will  be  unpopular  with 
constitutents  or  elected  officials  upon  whose  support  you  must  depend 
to  do  vour  job  and  get  reelected.  Those  are  the  realities  of  the  world 
in  which  you  and  I  work,  and  are,  within  reasonable  limits,  not  im- 
proper. I  cannot  assure  vou  that  however  you  vote  your  vote  will  not 
be  costly  for  you  politicallv,  but  I  do  believe  that  you  will  find,  as  the 
members  of  the  House  Judiciary  Committee  discovered  in  November 
of  1974,  that  if  you  make  your  best  effort  to  determine  the  facts  with- 
out regard  to  fear  of  reprisal  or  hope  of  reward,  the  political  price  of 
vour  decision,  whatever  it  may  be,  will  be  substantially  smaller. 

Eesolving  the  evidence  will  not,  I  know,  be  easy.  You  must  com- 
pare the  recollections  of  the  witness  with  the  documentary  evidence  on 
the  record.  You  must  assess  whether  Judge  Bell,  both  in  what  he  said 
and  how  he  said  it,  was  a  credible  witness.  You  must  decide  from  Mr. 
Cochran's  testimony  whether  Judge  Bell  was  merely  furnishing  him 
witli  information,  or  was  advancing  Governor  Vandiver's  policy  of 
trying  to  persuade  blacks  to  shrink  from  asking  for  the  rights  guaran- 
teed by  the  U.S.  Constitution. 

You  must  weigh  all  the  evidence  in  the  light  of  the  fact  that  no  real 
integration  occurred  in  Georgia  schools  until  10  years  later,  and  then 
not  by  compromise  and  private  discussion,  but  because  integration 
was  ordered  by  the  Federal  courts. 

In  sifting  through  the  evidence  you  will,  I  believe,  be  aided  by  the 
fact  that  some  members  of  this  committee,  like  most  on  an  ordinary 
jury,  are  nonlawyers  who  must  rely  on  ordinary  common  sense. 

in  deciding  tliis  issue  I  hope  you  will  remember  that  there  were 
whites  in  the  South  during  the  difficult  years  we  have  been  discussing 
who  stood  up  and  openly  urged  that  Georgia  obey  the  law :  integrate 
the  schools  thoroughly,  promptly,  and  without  waiting  for  the  Fed- 
eral courts  to  order  it. 

Griffin  Bell  may  have  been  one  of  those  who  did.  He  may  have 
courageously  told  Governor  Yandiver  to  do  what  Governor  McKeldin 
had  done  several  years  earlier :  to  obey  the  law  without  delay.  Whether 
Judge  Bell  did  that  is  for  you  to  decide.  But  we  would  dishonor 
the  memorv'  of  those  who  bravely  fought  for  what  was  right,  some  of 
whom  paid  for  their  valor  with  their  lives,  if  we  were  to  pretend  that 
there  was  no  choice  in  Georgia  in  1960  but  silence,  segregation,  and 
subversion  of  the  law. 

^^^th  regard  to  the  decision  in  the  Bond  v.  Floyd  case,  I  want  to  re- 
assure \\\^  committee  at  the  outset  that  I  bear  no  personal  malice 
toAvard  Juclce  Bell  because  he  happened  to  rule  against  me.  He  was 
never  impolite  or  hostile  to  me  personally  during  those  proceedings, 
and  I  am  sure  he  believed  at  the  time,  in  good  faith,  that  he  had  de- 
cided the  case  correctly. 
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Your  appraisal  of  the  Bond  clecisio]i  must  begin  with  the  fact  that 
Judge  Bell  has  told  the  committee  he  now  thinks  his  decision  was  in- 
correct. Judge  Bell's  new  position,  of  course,  comes  a  decade  after  the 
Supreme  Court  unanimously  reversed  it.  In  disavowing  that  decision 
he  gave  no  indication  of  personal  concern  with  tlie  free  speech  issues 
at  stake.  He  professes  no  conversion  to  worship  of  the  first  amendment. 

Nonetheless,  if  the  acknowledged  error  of  the  Bond  case  were  merely 
technical,  if  he  had  misread  the  Federal  rules  of  civil  procedure,  or 
misconstrued  some  tax  law,  his  renunciation  of  the  decision  would  end 
the  matter.  But  Bond  v.  Floyd  was  not  such  a  case. 

You  have  been  repeatedly  asked  for  the  last  several  days  to  recall 
the  tenor  of  the  times  in  Georgia  in  1960  with  regard  to  the  issues  of 
segregation  and  race.  I  would  ask  you  to  recall  with  me  the  tenor  of 
the  times  in  the  United  States  as  a  whole  with  regard  to  the  equally 
vital  issues  of  war  and  peace. 

America's  elected  leaders,  despite  election  pledges  to  the  contrary, 
were  leading  the  country  into  a  disastrous,  costly,  and  immoral  war  in 
Southeast  Asia.  The  hearing  rooms  of  the  Senate  have  been  filled  this 
week  with  officials  of  the  Johnson  administration  openly  denouncing 
both  the  war  in  Vietnam  and  their  role  in  it. 

But  a  196G  criticism  of  tlie  war  was  not  a  popular  tactic  for  gaining 
congressional  support  for  confirmation  as  a  member  of  the  Cabinet. 
In  1966  criticism  of  the  war,  still  cautious,  reluctant,  soft-spoken  criti- 
cism, was  anathema  to  the  men  who  ran  this  country  and  a  danger  to 
those  foolish  enough  to  utter  it. 

Men  and  women  were  fired  from  their  jobs,  particularly  school- 
teachers, for  such  criticism.  Draft  boards  seized  upon  it  as  a  reason 
or  excuse  to  force  young  men  into  the  army. 

In  the  halls  of  this  Congress  members  of  both  bodies  vilified  critics 
of  the  war  with  all  the  rhetoric  and  passion  of  which  you  gentlemen 
are  capable.  The  then  small  numbers  of  political  leaders,  some  of  you 
among  them,  who  dared  to  raise  questions  about  the  war  were  threat- 
ened with  political  reprisals  from  the  White  House  and  others. 

Police  and  FBI  agents  ])hotographed  and  harassed  opponents  of 
the  war  and  burgled  their  offices.  ]Men  and  women  shrank  from  lend- 
ing their  names  to  petitions  and  organizations,  recalling  the  work  of 
the  McCarthy  committee. 

Those  were  dark  days  for  the  first  amendment.  The  Constitution, 
the  courts,  and  the  judges  of  the  United  States  were  sorely  tested. 

My  case  was  just  one  among  many.  It  was  not  the  most  important 
case,  it  was  certainly  not  among  the  c^ses  in  which  the  opponents  of 
the  war  suffered  the  greatest  personal  harm,  but  it  was  a  case  which 
put  in  issue  the  most  basic  principles  upon  which  this  Nation  was 
founded  some  200  years  ago. 

It  was  not  merely  an  attack  on  free  speech,  it  was  a  full-blown  as- 
sault on  the  principle  of  democratic  Government.  For  which  the 
Georgia  legislature  sought  to  do,  with  an  openness  that  deceived  no 
one,  was  to  exclude  a  duly  elected  member  of  the  assembly  solely  be- 
cause they  disagreed  with  his  vicAvs  on  a  matter  of  public  policy. 

I  need  not  explain  to  you  what  would  happen  to  our  system  of 
Government  if  the  legislature  and  the  Congress  were  free  to  exclude 
Congressmen,  Senators,  assemblymen,  solely  because  of  their  views. 
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It  is  down  that  path  that  Eastern  Europe  travelled  at  the  point  of  a 

bayonet  two  decades  ago.  tt  o     •       u  -    i 

Bond  V.  Floyd  was  an  important  case,  but  to  a  U.b.  circuit  judge 
sworn  to  uphold  the  U.S.  Constitution  it  should  have  been  an  easy 
case.  Every  member  of  the  Supreme  Court  knew  the  only  possible 
outcome.  In  those  troubled  days  when  critics  of  the  war  turned  to  the 
Federal  courts  to  protect  their  rights  to  express  their  views,  most 
judges  passed  that  test  posed  by  that  litigation.  Judge  Bell  tailed. 

Judge  Bell  does  not  claim  to  be  a  born-again  disciple  of  the  first 
amendment.  He  has  shown  you  no  attitude  abundantly  different  from 
that  he  held  in  1966.  He  has  exhibited  no  contrition.  He  has  done  little 
more  than  acknowledge  that  the  Supreme  Court  has  now  concluded 
hi>  decision  was  wrong.  .    ti    i 

I  don't  think  that  what  occurred  inn  Georgia  in  1966  is  likely  to 
happen  again  in  similar  form  in  the  next  4  years.  I  would  certainly 
hope  not.  But  it  is  vital  that  the  Attorney  General  be  a  person  of 
great  sensitivity  to  the  civil  liberties  guaranteed  by  the  Constitution. 
Tlie  Attorney  General  must  be  an  administrator  who  will  oversee  the 
FBI  with  a  constant  concern  for  the  first  and  14th  amendments. 
The  Attorney  General  must  be  a  lawyer  who  regards  enforcement  of  the 
14th  and  15th  amendments  as  of  the  highest  priority.  Grifiin  Bell  was 
not  such  a  man  in  1966  and  he  is  not  such  a  man  today. 

The  task  ahead  of  this  committee  is  a  difficult  one.  It  will  test  your 
ability  to  find  the  truth,  and  it  will  try  your  consciences.  I  do  not  urge 
you  needlessly  to  impugn  the  character  of  any  witness,  or  of  any 
others  who  were  discussed  during  the  hearings,  I  do  not  request  that 
you  reo])en  old  woiuids  or  controversies  if  they  will  shed  no  light  on 
Mr.  Bell's  fitness. 

I  ask  only  that  you  give  us,  as  the  guardian  of  the  integrity  of  the 
Nation,  an  Attorney  General  whose  candor  before  this  committee  is 
beyond  dispute,  that  you  give  us  as  part  of  the  national  leadership  for 
the  years  ahead  an  Attorney  General  who  was  not  wrong  about  the 
great  moral  issues  of  the  last  two  decades,  that  you  give  us  as  the 
chief  enforcer  of  the  civil  rights  laws  of  the  United  States,  an  At- 
torney General  whom  20  million  black  Americans  will  know,  beyond 
any  reasonable  doubt,  is  both  personally  and  deeply  committed  to  the 
principles  of  equality  and  racial  justice. 

Thank  you,  Mr.  Chairman. 

Senator  Abotjrezk  (acting  chairman) .  Thank  you. 

There  has  been  a  thread  of  testimony  throughout  these  hearings 
that  you  have  articulated  more  stronglv  and  clearly  than  anyone  else. 
It  might  be  summarized  by  an  exchange  between  Henry  David 
Thoreau  and  a  friend  who  visited  Thoreau  in  jail.  The  friend  asked, 
"What  are  you  doing  here  ?"  And  Thoreau  asked,  "What  are  you  doing 
out  there?'' 

The  thread  is  the  suggestion  that  anybody  in  the  South  who  was 
not  in  jail  in  protest  against  what  was  happening  with  regard  to 
segregation  and  discrimination  must  have  been  a  part  of  it. 

I  have  no  personal  experience  myself.  I  am  curious  to  know  if 
you  would  be  that  strone:  as  to  say  that  if  they  were  not  in  jail  or  if 
they  were  not  protesting  loudly  they  must  have  been  a  part  of  what 
was  going  on  with  the  establishment  there. 
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Mr.  1^0X0. "Well,  Senator,  there  is  a  saying  that  became  popular 
after  this  period  had  passed  by,  and  it  said  that  if  you  weren't  part 
of  the  solution,  then  you  were  part  of  the  problem. 

I  am  suggesting!:  that  the  record  in  these  hearings  to  date  raises  a 
serious  question  about  whether  Judge  Bell  was  part  of  the  solution 
or  whether  he  was  part  of  the  problem. 

Senator  Abourezk.  That  makes  it  more  difficult  for  us,  I  think,  to- 
make  a  determination  in  our  own  minds.  Judge  Bell  himself  says 
that  everything  he  did  was  to  move  it  toward  less  segrgeation,  al- 
though he  admitted  he  was  certainly  not  the  cutting  edge.  Other  peo- 
ple were.  The  ones  that  you  mentioned  and  yourself  were  part  of 
the  cutting  edge.  But  he  claims  that  he  did  not  try  to  go  toward  more 
segregation  but  tried  to  go  away  from  it. 

Other  people  who  have  testified  have  said  even  stronger  than  you 
did  that  he  did  take  part  in  the  segregationists'  policies  and  that  he 
drafted  them  and  so  on.  It  is  very  difficult  to  determine  the  factual 
situation,  as  you  said. 

Insofar  as  the  free  speech  issue  that  was  decided  in  the  Bond  case^ 
first  of  all  I  want  to  express  to  you  my  thanks  for  your  early  opposi- 
tion to  the  Vietnam  war.  The  position  you  held  was  one  where  people 
listened  to  you.  I  am  glad  you  came  out  as  you  did  and  when  you  did.. 

Mr.  Bond.  Thank  you. 

Senator  Abourezk.  I  think  it  was  a  very  bad  decision.  I  read  it 
the  other  dav  in  preparation  for  these  hearings. 

^Vhen  I  discussed  it  with  Judge  Bell  in  my  office  when  he  came' 
to  pay  his  r-all,  he  said :  T  have  to  admit  I  was  flat  wrong.  It  was  a  very 
bad  decision  I  wrote. 

That  brings  me  to  another  question.  Even  assuming  the  worst  case- 
in his  work  for  Governor  Van  diver,  is  it  possible  that  any  man  or 
woman  can  chnnge  in  their  views,  and  that  he  may  no  longer  hold  the 
views  he  did  10  vears  ago  or  4  years  ago.  or  even  1  year  ago? 

IVIr.  Bond  Of  course.  Senator,  it  is  possible.  All  of  us  change  and' 
do  change.  That  is  part  of  the  process  of  growth. 

I  think  one  of  the  questions — and  it  is  a  difficult  one  that  the  mem- 
bers of  the  coiiimittee  must  ask  themselves  and  answer  for  themsplves.. 
for  the  testimony  here  is  conflictins:  and  contradictory — is,  What  was 
Judoe  Bell's  role  during  the  Vandiver  years? 

If  he  acted  as  a  delayer,  and  if  he  helped  direct  a  system  which 
was  intended.only  to  halt  the  process  of  school  integration  in  Georgia — 
and  that  is  precisely  what  the  system  did — then  he  has  been  less  than 
cajidid  with  you. 

If,  on  the  other  hand,  he  behaved  as  he  said  he  did,  then  that  is  an 
example  that  he  was  a  better  man  in  the  1960's  than  some  of  his  critics 
may  noAv  believe. 

But  I  believe  it  is  possible  to  change.  It  is  possible  to  grow. 

Senator  Abourezk.  Obviously,  as  Attorney  General,  Mr.  Bell  would 
have  to  follow  Governor  Carter's  broad  policy  outlines.  I  am  not  say- 
ing that  Mr.  Carter  would  pull  the  stiings  every  day  in  the  Justice 
Department,  nor  should  he ;  but  the  policy  guidelines  will  be  there  for 
any  Attorney  General  to  follow,  whether  it  is  Mr.  Bell  or  someone 
else.  Are  you  sufficiently  confident  of  Governor  Carter's  civil  rights 
position  to  think  that  its  policy  guidelines  will  allay  your  fears? 
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Mr.  Bond.  Let  me  say  that  I  have  not  been  satisfied  with  any  Presi- 
dent's civil  rights  position  in  my  memory. 

Senator  Abourezk.  Including  Governor  Carter's  ? 

Mr.  Bond.  Yes ;  including  Governor  Carter's. 

I  want  to  try  to  be  responsive  to  that  question. 

I  campaigned  for  Governor  Carter  in  the  closing  days  of  the  cam- 
paign. I  was  not  an  original  supporter  of  his.  I  supported  another 
and  unsuccessful  candidate.  Like  many  other  people  I  had  great  hopes, 
and  espectations  that  his  election  signaled  a  beginning  of  a  really 
new  era  in  race  relations  in  the  United  States,  and  that  the  Civil  War,, 
the  War  Between  the  States,  had  finally  come  to  real  end  and  northern- 
ers and  southerners  and  blacks  and  whites  could  begin  to  deal  with, 
each  other  in  a  new  and  more  healthy  way. 

The  Bell  nomination  heightened  some  of  my  concerns.  As  I  tried 
to  say  in  my  testimony,  I  do  not  know  the  answers  to  the  questions 
of  what  Judo-e  Bell  did  and  did  not  do  when  he  worked  for  Governor 
Van  diver.  Xot  knowing,  my  concern  is  heightened  and  frankly  I  am 
worried. 

Senator  Abourezk.  Senator  Mathias? 

Senator  ]Mathi.\s.  Mr.  Bond,  I  want  to  join  with  the  chairman  in' 
welcoming  you  to  this  committee  and  thanking  you  for  coming  here. 
It  is  not  an  easy  job  for  those  of  us  who  sit  behind  this  bench,  and 
I  know  it  is  not  an  easy  job  for  those  who  have  been  sitting  at  the 
witness  ta])le,  but  T  think  it  is  a  necessary  job.  We  appreciate  your 
help  in  trying  to  do  it. 

I  was  interested  and  gi'atified  that  in  your  remarks  you  mentioned 
the  name  of  Governor  McKeldin.  Some  of  the  witnesses  vesterday  iin- 
plied  that  desegregation  was  an  easy  piocess  in  the  public  schools  in 
Maryland.  But,  as  hns  been  said  so  often  here,  you  have  to  look  back 
and  put  yourselves  in  the  context  of  those  daA's. 

There  was  a  columnist  for  the  Baltimore  Snn  named  Frank  E.  Kent, 
who  used  to  Avvite  that  the  only  thing  that  separated  Maryland  from 
the  Solid  South  was  the  Potomac  River,  and  when  the  Supreme  Court 
handed  down  the  decision  in  the  Bro^rn  case  Governor  McKeldhi  was, 
as  I  recall,  on  the  Eastern  Shore  of  Maryland.  The  press  went  to  h.im 
and  gave  him  the  news  of  the  case  and  asked  for  his  comments.  His 
instantaneous  replv  and  all  tliat  he  said  was:  "I  will  obey  the  law.'" 

That  was  what  happened  in  ISIaryland.  That  is  the  way  it  was. 

All  of  this  conversation  and  all  of  this  discussion  and  investigation 
that  we  are  doing  is  really  directed  at  a  single  question.  It  is  important 
that  we  know  what  happened  during  the  Vandiver  years.  It  is  im- 
portant that  we  analvze  Judge  Bell's  judicial  decisions  in  order  to 
have  a  window  into  his  mind,  and  it  is  important  that  we  know  about 
his  current  political  associations.  But  it  all  comes  down  to  one  final 
question:  Will  he  make  a  good  Attoniey  General? 

I  wonder  what  your  judgment  on  that  question  is? 

Mr.  Bond.  Senator,  before  I  answer  that  let  me  say  that  I  used  to 
live  near  Rising  Sun  when  theKu  Klux  Klan  had  rallies  there.  I  know 
that  it  was  not  an  easy  process  in  the  State  oi  Maryland  and  that  it 
took  some  courage  for  Govern.or  ]\IcKeldin  to  do  what  he  did. 

I  think  that  Judge  Bell  could  make  a  good  Attorney  General  but, 
upon  reading  the  testimony  that  has  gone  before,  he  would  have  to 
prove  it  to  me. 
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I  am  won'ied,  as  you  are,  about  what  happened  during  those  years. 
It  is  going  to  be  difficult  for  the  members  of  the  committee  to  arrive 
at  the  truth.  I  do  not  want  to  suggest  that  because  I  do  believe  men 
and  women  can  change,  that  none  of  us  can  ever  do  better  than  he 
did  yesterday,  so  I  think  Judge  Bell  could  make  a  good  Attorney 
General.  But  I  do  not  know  if  he  would. 

Senator  Mathtas.  Tliat  poses  a  difficult  problem  for  us.  A  lot  of  this 
testimony  is  centered  around  the  civil  rights  issue,  but  there  are  so 
many  other  aspects  of  the  Attorney  General's  duties  which  impinge 
upon  the  lives  of  every  American.  For  example,  it  has  been  the  custom 
for  the  Prpsident,  from  time  to  time,  to  call  upon  the  Attorney  General 
to  sit  on  the  National  Security  Council. 

The  Senate  committee  which  studied  the  intelligence  community, 
as  a  matter  of  fact,  recommended  that  the  Attorney  General  should 
he  made,  by  law,  the  legal  adviser  to  the  National  Security  Council. 

This  is  a  wliole  facet  of  those  responsibilities  upon  which  this  com- 
mittee has  no  information  whatsoever. 

So  we  find  ourselves  souiewhat,  as  you  find  yourself,  groping  for 
answers.  We  have  not  really  found  them, 

I  appreciate  the  fact  that  you  more  or  less  took  an  objective  view 
of  your  own  case.  I  appreciate  your  com.ments  on  the  way  that  you 
were  received  in  the  court.  You  said  you  had  no  reason  to  have  any 
personal  feelings  about  that. 

But  vou  are  a  member  of  the  Georgia  Legislature  today? 

Mr.  BoKn.  Yes:  I  am. 

Senator  Mathias.  You  have  had  a  great  deal  of  experience  there. 
You  have  been  a  member  of  that  community  for  many  years. 

Do  you  have  a  feeling  that,  with  greater  leadership  in  that  commu- 
nity in  the  early  period,  the  State  of  Georgia  might  have  moved  any 
faster  ? 

Mr.  Bond.  Quite  surelv.  Senator.  The  city  of  Atlanta  is  proud  of 
the  leadership  it  has  had  over  the  last  almost  three  decades,^  and  it 
lias  been  the  kind  of  leadership  which  avoided  a  lot  of  the  racial  tur- 
moil that  other  cities,  both  north  and  south,  experienced.  T  do  not 
speak  here  specifically  of  the  school  question,  but  of  all  sorts  of  racial 
questions — the  integration  of  lunch  counters,  the  integration  of  mpvie 
theaters,  the  integration  of  the  public  parks — and  because  the  city's 
leadership  was  such  that  it  demanded  strict  adherence  to  the  law, 
there  was  little  or  no  difficulty  of  the  kind  you  have  seen  in  other 
American  communities. 

If  the  same  thing  had  been  true  in  the  State  capitol  during  this 
period — and  until  very,  very  recently  it  was  not — then  Georgia  would 
now  enjoy  the  reputation  which  Atlanta  enjo^^s  as  a  city  where  people 
of  different  races  get  alonsf  better,  I  daresay,  than  they  do  any  place 
else  in  the  United  States.  But  that  leadership  was  lacking.  We  had  a 
succession  of  Governors  who  appealed  to  the  basest  element  of  the 
Georofia  electorate,  who  aroused  passions  rather  than  trying  to  dimin- 
ish them,  and  they  kept  the  State  from  beinj?"  what  it  could  have  been. 

Senator  Mathtas.  Of  course  the  reason  this  question  is  pertinent  is 
"because  the  Office  of  Attorney  General  requires,  in  my  judgment,  a 
•great  deal  of  leadership. 
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It  is  one  thing  to  simply  enforce  tlie  law.  That  is  what  you  are  paid 
to  do.  Any  competent  lawyer  can  enforce  the  law. 

But  that  vital  element  of  leadership,  which  should  emanate  from 
the  Department  of  Justice,  is  an  important  part  of  what  we  are  search- 
ing for,  I  think.  As  we  look  at  the  Office  of  Attorney  General  those 
are  the  considerations. 

On  the  question  of  Atlanta  and  the  Atlanta  plan,  there  are  some 
who  have  criticized  it  as  having  "sold  too  cheap."  Do  you  have  any 
comment  on  that? 

Mr.  Bond.  I  don't  think  I  would  characterize  it  in  those  words, 
Senator. 

Senator  Mathias.  Those  are  not  my  words. 

Mr.  Bond.  I  understand. 

I  have  five  children.  Two  of  them  are  in  private  schools  and  three 
of  them  attend  public  schools. 

I  am  not  as  familiar  with  the  litigation  and  its  history  as  Attor- 
ney Haimes  is,  but  I  do  believe  that  had  the  case  proceeded  in  court, 
and  had  a  larger  or  stronger  remedy  been  sought  outside  the  confines 
of  the  city  limits  of  Atlanta,  my  three  children  who  are  in  the  public 
schools  would  be  getting  a  different  kind  of  education  than  they  now 
are  getting — an  education  which  could  draw  on  the  tax  resources  of 
a  larger  section  of  the  city  and  the  county,  an  education  which  would 
throw  them  into  daily  contact  with  children  different  from  them,  and 
children  who,  when  they  get  to  be  adults,  they  will  have  to  live  with 
in  this  world. 

Blacks  were  inevitably  going  to  take  control  of  the  school  system. 
The  process  of  having  a  majority  black  school  board  came  about  not 
because  of  negotiations  set  up  between  the  NAACP  and  anyone,  but 
because  of  the  electoral  process.  The  exchange  of  leadership  in  the 
administration  of  this  school  system  would  have  occurred  in  any  event. 

One  person  has  characterized  that  arrangement  as  the  selling  of  the 
life  chances  of  the  children  of  the  city  of  Atlanta  for  18  jobs. 

Senator  Mathias.  Do  you  have  any  feeling  that  the  Atlanta  Action 
Forum  speech,  which  has  been  talked  about  at  some  length  here,  or 
any  other  activity  of  Judge  Bell  in  that  particular  timeframe,  was  in 
fact  improper  or  was  bringing  some  sort  of  extrajudicial  pressure  on 
the  parties  to  achieve  a  settlement  which  would  not  have  been  the 
ultimate  conclusion  if  it  had  gone  through  the  full  judicial  mill? 

Mr.  Bond.  May  Attorney  Haimes  answer  that  question  ? 

Senator  ISIathias.  Surely. 

TESTIMONY  OF  MARGIE  HAIMES,  ATTOHNEY,  ATLANTA.  GA. 

Ms.  Haimes.  I  think  that  the  Atlanta  Action  Fonim  appearance  by 
Judge  Bell  changed  the  whole  course  of  school  desegregation  in  the 
city  of  Atlanta.  At  that  time  that  appearance,  of  course,  involved  the 
Atlanta-only  case.  In  June  of  1972  there  had  been  a  metropolitan 
school  desegregation  case  filed  on  behalf  of  black  parents  seeking  the 
broader  remedy,  across  desegregation  city  and  county  lines. 

Two  defendants  of  the  Atlanta  School  Board  had  borrowed  a  map 
of  the  metropolitan  area,  which  we  had  prepared.  It  was  their  pur^ 
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pose  to  go  to  that  meeting  to  propose  to  the  Atlanta  Action  Forum — 
which  basically  is  a  power  structure  of  Atlanta — to  sell  them  on  the 
idea  of  the  Atlanta  Board  of  Education  becoming  plaintiffs  in  our 
case. 

This,  of  course,  would  have  substantially  strengthened  the  hands 
of  the  plaintiffs. 

They  were  facing  a  court  order  by  the  Fifth  Circuit  Court  of 
Appeals  to  desegregate  at  that  time. 

Judge  Bell  appeared  for  the  purpose  of  discussing  the  school  de- 
segregation law  in  the  fifth  circuit,  but  according  to  his  own  admission 
went  farther.  He  canceled  the  settlement 

Senator  Mathias.  What  was  his  position  with  reference  to  litiga- 
tion at  that  moment  ? 

Ms.  Haimes.  He  was  the  fifth  circuit  judge  on  a  three-judge  panel 
on  the  Metro  case. 

Senator  Mathias.  Which  was  then  pending  in  that  three-judge 
court  ? 

Ms.  Haimes.  Absolutely.  It  was  before  him. 

He  was  also  a  member  of  the  fifth  circuit,  as  you  know,  and  the 
Atlanta  case,  had  it  gone  on,  would  have  gone  on  before  him  as  a 
juda'e. 

Senator  Mathias.  Briefly,  what  did  he  do? 

Ms.  Haimes.  "VVliat  he  did  was  to  cancel  the  settlement  of  the 
Aflanta-ovly  case,  leaving  the  lawyers  out  of  it,  as  I  understand  it. 
Of  course  I  was  not  there. 

^Vlien  asked  by  people,  that  is  the  school  board  defendants,  about 
the  Metro  case  his  response  was  that  there  could  be  a  considerable 
delay  in  the  Metro  case,  and  in  fact  later  they  entered  an  order  stop- 
ping us  dead  in  our  tracks.  We  remained  stayed  and  were  not  per- 
mitted to  move  forward  on  the  Atlanta  case  until  after  the  Detroit 
case  was  decided. 

So.  bnpicallv  he  held  back  the  metropolitan  remedy  urging  the 
Atlanta  Board  of  Education  or  the  the  Atlanta  case  to  proceed  to 
set^-lement. 

I  filed,  in  September  1973,  a  motion  for  him  to  recuse  himself 
in  the  Metro  case,  and  he  had  filed  a  response  which  is  unreported.  I 
have  a  copy  here,  and  I  would  like  to  file  that  with  the  committee. 

Senator  Mathias.  Mr.  Chairman,  I  would  ask  that  to  be  admitted. 

Senator  Abourezk.  Yes ;  we  will  enter  it  in  the  record  at  this  point. 

[The  material  referred  to  follows.] 

In  the  U.S.  District  Court  for  the  Northern  District  of 
Georgia,  Atlanta  Division 

Civil  Action  No.  16708 

Emma  Armour,  et  al.,   plaintiffs 

V. 

Jack  P.  Nix,  et  al.,  defendants 

RESPONSE    AND    ORDER    ON    MOTION    TO    DISQUALIFY   JUDGE    BELL 

My  impartiality,  or  at  least  the  appearance  of  impartiality,  has  been  chal- 
lenged by  counsel  for  plaintiffs  in  the  within  matter. 
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The  legal  basis  for  the  challenge  is  not  altogether  clear.  Apparently  counsel 
Is  utilizing  title  28  USC,  §  144,  which  provides  for  the  challenge  of  a  judge  in  a 
<listrict  court  before  whom  a  matter  is  pending  when  a  party  makes  and  files 
an  affidavit  that  the  judge  before  whom  the  matter  is  pending  "has  a  personal 
bias  or  prequdice  either  against  him  (tr  in  favor  of  any  adverse  party." 

An  initial  difficulty  with  counsel's  motion  is  that  a  challenge  under  this  pro- 
vision may  not  be  made  by  a  lawyer  but  only  by  a  party.  Glebe  v.  Pence,  9  Cir., 
1!)70.  431  F.  2d  942.  Compare  Anchor  Dniin  Co.  v.  Smith,  5  Cir.,  1924,  297  F.  2d 
204. 

In  the  next  place,  even  assuming  that  this  district  court  statute  is  applicable 
against  a  I'nited  States  Circuit  Judge  sitting  on  a  three-judge  district  court,  a 
dnuhtful  proposition,  the  judge  who  is  challenged  must  consider  the  sufficiency 
of  the  affidavit  filed  as  a  basis  for  the  challenge.  Berger  v.  Vnitcd  States,  1921, 
255  U.S.  31,  36,  65  L.  Ed.  481,  487.  The  affidavit  here  is  entirely  insufficient 
within  the  meaning  of  §  144  as  it  fails  to  make  any  claim  of  personal  bias  or 
Ijreqr.dice  against  plaintiffs  or  in  favor  of  defendants. 

There  is.  however,  another  statute  against  which  my  qualifications  should  be 
tested.  Title  28  USC,  §  455.  provides  : 

"Any  justice  or  judge  of  the  United  States  shall  disqualify  himself  in  any  case 
in  which  he  has  a  substantial  interest,  has  ))een  of  counsel,  is  or  has  been  a 
material  witness,  or  is  so  related  to  or  connected  with  any  party  or  his  attorney 
as  to  render  it  impi'oper,  in  his  opinion,  for  him  to  sit  on  the  trial,  appeal,  or 
other  proceeding  therein." 

An  interpretation  of  this  statute  and  the  procedure  to  be  followed  by  a  judge 
who  is  challenged  is  set  out  in  the  stateinent  of  Mr.  Justice  Rehnquist  in  Laird 
v.  Tatvm,  409  U.S.  824.  34  L.  I-^d.  2d  550,  where  he  responds  in  rejecting  a  mo- 
tion that  he  be  disqualified  in  the  ease. 

Interestingly,  both  this  statute  and  §  144,  which,  as  discussed  above,  applies 
to  personal  bias  and  prejudice,  are  the  subject  of  much  discussion  in  the 
Richmond  school  case  which  soiight  metro  school  consolidation.  There  certain 
school  board  members  of  counties  adjoining  Richmond  challenged  District  Judge 
IMerhige  on  the  basis  that  he  was  personally  biased  because,  among  other 
things,  he  had  suggested  to  plaintiff's  counsel  that  the  Richmond  school  system 
be  consolidated  with  those  of  the  two  adjoining  counties.  Judge  ^lerhige  refused 
to  disqualify  himself  and  his  lengthy  opinion  on  the  subject  is  reported.  See 
Bradley  v.  School  Board  of  Richmond.  Virf/inla,  E.D.  Va.,  1971.  324  F.  Supp.  439. 

As  an  indejiendent  matter,  I  have  carefully  considered  the  disqualification  re- 
quirements of  §  J55  and  also  whether  I  hold  any  bias  against  any  plaintiff  or  in 
favor  of  any  defendant  within  the  contemplation  of  §  144.  I  have  concluded 
that  I  am  not  disqualified  for  any  reason  asserted  by  counsel  or  for  any  other 
reason  known  to  me  or  contemplated  by  law  or  the  canons  of  judicial  ethics. 

Although  the  motion  to  disqualify  could  be  denied  without  further  discus.sion 
I  think  that  each  party  in  this  case,  as  well  as  those  in  the  cases  consolidated 
with  this  ease,  are  entitled  to  a  detailed  response  from  me  with  respect  to  the 
claims  made  in  the  challenge  by  counsel  for  the  plaintiffs.  School  litigation  is 
vested  with  a  public  interest  of  the  highest  order  and  no  judge  should,  in  the 
face  of  a  challenge,  sit  or  decline  to  sit  in  school  litigation  without  giving 
reasons. 

In  the  scores  of  school  cases  in  the  past  15  years  within  the  Fifth  Circuit 
there  have  Iteen  to  my  knowledge  few.  if  any,  judges  who  have  left  a  school  case 
or  declined  to  sit  on  such  a  case.  Certainly  the  burden  of  judging  would  be  a 
great  deal  easier  if  disqualification  in  school  cases  were  easily  obtainable. 
Forum  shopping  would  be  encouraged,  however,  if  the  custom  of  challenging 
judges  becomes  widespread.  Thus  will  be  seen  the  wisdom  of  the  rule  in  the 
Fifth  Circuit  that  a  judge  has  a  dutv  to  sit  on  a  case  unless  he  is  legally  dis- 
qualified. Edvardf^  v."  Thritcd  States,  5  Cir..  1964.  334  F.  2d  360.  36"2-63.  This  is 
also  the  rule  in  the  other  circuits.  Of  course,  a  judge  by  bis  own  initiative 
may  recuse  himself  under  circumstances  where  he  is  not  legally  disqualified  but 
recusal  should  be  onlv  for  substantial  reasons. 

The  Atlanta  school  case  has  been  in  continuoTis  litigation  for  some  15  years. 
Neither  counsel  challenging  my  impartiality,  nor  the  plaintiffs  named  in  the 
suit,  nor  the  organization  counsel  represents  are  in  the  Atlanta  case,  although 
they  are  seeking,  along  with  other  national  organizations,  to  intervene  in  that 
case  at  this  time. 

It  is  urged  that  1  may  have  indicated  partiality  by  recommending  a  negotiated 
settlement  of  the  Atlanta  school  case  to  a  biracial  group  interested  in  the  case. 
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It  is  also  contended  that  "lay  persons  [at  the  meeting]  felt  that  I  indicated 
[that]  metropolitan  relief  would  not  be  ordered  in  Atlanta".  I  have  no  way  of 
knowing  how  the  lay  persons  may  have  felt  but  I  will  state  the  facts  of  the 
matter. 

This  so-called  metro  case  in  which  the  challenge  is  presented  did  not  begin 
until  June  7,  1972.  It  was  brought  by  black  plaintiffs,  residents  of  the  City  of 
Atlanta,  to  require  the  defendants,  nine  school  systems  in  metropolitan  Atlanta 
and  the  state  school  superintendent  and  state  school  board,  to  prepare  a  plan 
for  the  operation  of  the  pubUc  schools  within  the  group  of  systems,  taken  to- 
gether, to  result  in  schools  and  school  districts  which  are  not  racially  identifiable 
as  one  race  schools  or  systems.  The  plan  is  to  encompass  student  assignment, 
staff  assignment,  and  faculty  assignment.  The  systems  included  by  plaintiffs  in 
their  prayer  were  the  Atlanta,  Decatur,  Buford  and  Marietta  City  systems,  and 
the  Fulton,  DeKalb,  Clayton,  Cobb,  and  Gwinnett  county  systems. 

Thereafter  plaintiffs  in  the  Atlanta.  Fulton  County,  and  DeKalb  County 
school  cases.  Civil  Action  Nos.  6298,  12889,  and  11946,  respectively,  represented 
by  the  NAACP  Legal  Defense  Fund.  Inc..  filed  a  supplemental  complaint  seeking 
the  same  type  of  relief  but  without  including  the  Gwinnett.  Buford.  and  Marietta 
school  systems.  (The  Fulton  and  DeKalb  cases  had  been  inactive  in  the  district 
court.)  This  proceeding  has  been  consolidated,  at  least  temporarily,  with  the 
case  brought  by  counsel  filing  the  instant  challenge. 

Meanwhile,  the  State  of  Georgia  and  some  of  the  other  defendants  moved  for 
a  three-judge  district  court.  Such  a  court  was  constituted  under  the  applicable 
statute  and  I  was  assigned  as  its  circuit  judge  member. 

A  good  deal  of  time  has  been  spent  in  determining  the  merits  of  plaintiffs' 
motion  to  dissolve  the  three-judge  district  court.  We  held  a  hearing  on  Septem- 
ber 22,  1972,  on  the  question  of  dissolving  the  three-judge  district  court.  "We 
indicated  at  the  time  that  we  would  probably  take  no  action  in  the  case  until 
the  Supreme  Court  decided  the  Richmond  metro  case.  Discovery  problems  arose 
and  on  November  17,  1972.  we  entered  a  formal  stay  of  all  proceedings  in  the 
matter  pending  the  decisions  of  the  Supreme  Court  in  the  Richmond  and  Detroit 
metro  school  cases,  and  the  Denver  school  case.  Following  the  decisions  of  the 
Supreme  Court  in  the  Richmond  and  Denver  cases,  we  again  considered,  on 
briefs,  the  question  whether  to  dissolve  the  three-judge  district  court.  (The 
Detroit  case  did  not  reach  the  Supreme  Court.) 

Under  28  USCA,  §  2281,  an  effort  to  enjoin  the  operation  of  a  state  statute 
of  statewide  import  requires  a  three-judge  district  court.  Board  of  Rrnenta  v. 
New  Left  Educatwn  Project,  1972  404  U.S.  541.  92  S.Ct.  652.  30  L.Ed. 2d  697. 
Under  28  USCA,  §  1253.  an  appeal  from  an  order  "granting  or  denying"  such 
an  injunction  goes  directlv  to  the  Supreme  Court.  Gunn.  v.  Committee  to  EuO  The 
War.  1970,  399  U.S.  383,  90  S.Ct.  2013.  26  L.Ed.2d  684.  The  question  is  thus 
whether  the  injunction  sought  by  plaintiffs  involves  Georgia  laws  of  state- 
wide application  rather  than  laws  of  local  import  only. 

Accordingly,  we  overruled  the  motion  to  dissolve  pending  our  assessment  of 
the  impact  of  the  remedies  sought  on  the  Georgia  Constitution  and  statutes. 
Our  view  was  that  the  assessment  coTild  not  be  made  until  the  case  progressed 
to  the  point  where  the  actual  relief  sought  or  necessarily  included  could  be 
better  understood.  To  that  end  we  directed  plaintiffs  to  describe  the  adminis- 
trative concept  or  profile  of  the  plan  which  would  result  if  the  prayers  of  tlie 
petition  were  granted.  The  matter  is  set  for  further  hearing  on  September  26, 
1973.  As  should  he  clear,  we  have  not  yet  reached  the  merits  of  the  metro  cases. 

The  status  of  the  metro  litigation  should  be  compared  with  that  of  the  At- 
lanta school  case  in  the  early  fall  of  1972.  On  September  26.  1972.  one  of  the 
members  of  the  Fifth  Circuit  panel  assigned  to  the  Atlanta  school  case  hpld  a 
pre-hearing  conference  in  my  chambers  in  Atlanta  with  some  of  the  defend-mt 
school  board  members,  school  officials,  and  counsel  for  the  parties.  As  the  Fifth 
Circuit  panel  recited  in  its  order  of  Novemlier  24.  1972,  it  was  indicatpd  at  the 
September  26  conference  that  a  possibility  existed  for  an  agreed  settlement  of 
the  litigation. 

The  panel  then  issued  its  order  of  October  6.  1972.  stating  that  it  was  issued 
to  guide  the  settlement  negotiations.  That  order  required,  among  others  things, 
the  desegregation  of  the  remaining  15  to  20  schools  In  Atlanta  having  white 
or  predominantly  all  white  student  bodies  and  a  terminal  student  assignment 
plan. 

Shortly  after  this  order  was  issued  and  during  the  month  of  October,  I  agreed 
to  present  to  an  Atlanta  hiracial  leadership  group  an  overview  of  school  de- 
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segregation  as  it  then  existed  in  the  states  of  the  Fifth  Circuit.  This  group 
hoped  to  assist  in  resolving  the  Atlanta  school  case  and  was  endeavoring  to 
understand  the  requirements  of  school  desegregation  law.  This  meeting  was  a 
few  days  later. 

There  were  25  to  30  persons  present  at  the  meeting,  about  equally  divided 
between  the  races.  They  consisted  of  many  Atlanta  leaders  including  the 
immediate  past  president  of  the  Chamber  of  Commerce,  the  president  of  the 
Atlanta  Chapter  of  the  NAACP,  the  director  of  the  Atlanta  Urban  League  office 
(who  is  also  chairman  of  the  district  court's  biracial  committee  in  the  Atlanta 
school  case),  one  and  perhaps  two  national  directors  of  the  urban  League,  and 
a  number  of  other  outstanding  black  and  white  leaders  of  Atlanta.  There  were 
two  defendant  school  board  members  present.  One  of  the  black  leaders  was 
a  plaintiff  in  the  Atlanta  school  case. 

I  presented  a  general  synopsis  of  school  desegregation  law,  beginning  with 
the  Brown  decision  and  ending  with  the  Charlotte  and  Mobile  decisions.  It  was 
in  substance  what  I  had  recently  said  at  a  meeting  in  Atlanta  with  the  Augusta, 
Georgia  school  board  and  school  superintendent  in  attempting  to  make  a  de- 
termination for  the  Chief  Judge  of  the  Fifth  Circuit  on  assigning  a  judge  to  try 
them  on  a  contempt  citation  for  failing  to  carry  out  an  order  of  the  district 
court.  (They  later  complied  with  the  district  court  order.)  I  explained  the  re- 
sponsibility of  school  board  members  and  school  systems  to  comply  with  the 
law  as  announced  by  the  Supreme  Court  in  the  Charlotte  and  MoMle  decisions 
and  thereafter  by  the  lower  federal  courts.  I  stated  that  Atlanta  could  take 
no  comfort  from  the  fact  that  many  other  large  cities  in  America  were  not 
being  required  to  desegregate  their  schools.  I  gave  as  reasons  that  there  was 
no  statutory  school  law,  which  meant  the  application  of  the  law  was  subject 
to  selective  enforcement;  that  suits  had  not  been  brought  in  some  cities,  and 
in  others,  suits  were  dormant;  and  that  Atlanta  was  still  paying  the  price 
for  having  had  a  school  system  segregated  by  law. 

I  alluded  to  the  fact  that  one  problem  in  the  Atlanta  case  had  been  the  con- 
tinuous litigation  over  a  period  of  14  years  (at  that  time)  with  never  an  end 
and  never  a  final  decision.  It  was  noted  that  this  created  uncertainty  and  in- 
stability and  may  have  had  a  great  deal  to  do  with  the  decline  in  the  white 
student  population  from  67  per  cent  in  1958  to  22  per  cent  (now  IS  per  cent), 
and  to  the  loss  of  some  20,000  students  from  the  system  (now  27,000).  I  stated 
that  it  was  very  much  in  the  public  interest  to  bring  the  case  to  a  final  con- 
clusion. 

I  noted  that  I  had  been  in  many  school  desegregation  cases  (involving  at 
least  160  separate  school  systems)  ;  and  had  participated  in  the  settlement 
by  consent  decree  of  a  considerable  number  of  such  cases.  School  desegregation 
had  been  largely  accomplished  in  these  systems  and  in  most  systems  in  the 
Fifth  Circuit.  I  pointed  to  the  black  and  white  leaders  in  several  cities  in  the 
circuit  who  had  taken  the  responsibility  to  bring  about  settlement  of  school 
cases  in  an  effort  to  preserve  public  education  (including  by  name  one  school 
board  chairman  and  two  lawyers  rejiresentiug  the  NAACP  Legal  Defense  Fund, 
Inc.,  in  other  cities,  as  examples  of  leadership  and  lawyers  with  expertise  in 
school  cases).  I  had  stated  earlier  that  student  assignment  plans  varied  as 
between  systems,  depending  upon  several  prevailing  factors,  and  that  the  courts 
particularly  needed  help  in  large  systems  in  arriving  at  sound  assignment  plans. 

I  gave  the  view  that  Atlanta  had  fallen  behind  several  southern  cities  in 
resolving  its  school  desegregation  problem.  Some  of  these  other  cities  had 
recognized  the  fact  that  .school  desegregation  was  not  something  to  be  left  only 
to  lawyers  but  that  it  was  the  responsibility  of  the  parties  and  the  community 
to  consider  such  litigation  as  public  interest  litigation  to  be  as  public  interest 
litigation  to  be  resolved  without  delay  if  we  were  to  have  viable  public  education. 

Several  statements  were  made  by  persons  present.  Two  are  important  to  the 
present  discussion.  The  president  of  the  XAACP  stated  that  his  group,  which 
included  the  plaintiffs,  had  never  been  able  to  ^et  the  school  board  to  seriously 
negotiate  a  settlement  of  the  case.  This  was  denied  by  one  of  the  school  board 
members  who  stated  that  the  demands  of  plaintiffs  had  been  too  extreme. 

One  of  the  defendant  school  board  members  present  then  asked  why  the 
Atlanta  case  could  not  be  further  delayed  through  the  medinim  of  the  school 
board  joining  the  position  of  plaintiffs  in  the  two  metro  suits.  (As  a  school 
board  member,  he  was  already  a  defendant  in  those  cases.)  His  idea  was  that 
there  was  not  much  that  could  be  done  in  Atlanta,  given  its  sparse  white  student 
population,  and  that  the  problem  was  one  for  metropolitan  Atlanta. 
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I  replied,  as  one  reason,  that  the  order  of  the  Fifth  Circuit  had  to  be  carried 
out  without  delay.  I  told  him  that  in  one  of  my  cases,  32  school  districts  in 
Mississippi  had  been  required,  as  a  result  of  an  order  of  the  Supreme  Court,  to 
desegregate  within  60  days  and  that  they  met  this  deadline.  I  stated  to  him  that 
the  Fifth  Circuit  had  granted  only  one  stay  in  a  school  case  in  the  past  three 
years. 

I  pointed  out  that  the  metro  case  was  an  entirely  different  case  and  thnt 
there  might  be  considerable  delay  in  resolving  it.  The  reasons  given  for  the 
probable  delay  were  that  the  court  was  waiting  for  the  decision  of  the  Supreme 
Court  in  the  Richmond  case,  and  also  that  the  Richmond  order  requiring  metro 
student  assignment  had  been  reversed  by  the  Fourth  Circuit  Court  of  Appeals. 
No  one  could  know  just  how  the  Supreme  Court  would  rule  on  the  case.  ( Since 
then  the  Supreme  Court  has  affirmed  the  Fourth  Circuit  in  a  4-4  vote  so  the 
question  remains  unresolved.)  I  also  noted  that  the  Atlanta  school  case  would, 
in  any  event,  go  by  the  board  by  being  absorbed  in  the  metro  case  for  student 
assignment  purposes  should  metro  student  assignment  be  required.  I  concluded 
with  the  statement  that  I  considered  the  order  of  the  Fifth  Circuit  to  be  reason- 
able under  the  existing  requirements  of  law  and  that  the  school  board  should 
promptly  comply  with  it. 

The  meeting  ended  on  the  note  that  the  parties  would  be.gin  to  negotiate,  and 
initially  without  lawyers,  in  an  effort  to  finally  resolve  the  Atlanta  school  case 
litigation.  I  had  no  connection  with  the  subsequent  negotiations. 

There  was  no  discussion  of  the  merits  of  any  of  the  cases  at  the  meeting. 
There  was  no  prejudgment,  either  express  or  implied,  of  counsel's  case.  The 
motion  or  suggestion  that  I  disqualify  is  denied. 

It  is  so  ordered.  This  21st  day  of  September,  1973. 

Griffin  B.  Belt,. 
U.S.  Circuit  Judge. 

U.S.  District  Court,  Northern  District  of  Georgia,  Atlanta  Division 

Civil  Action  No.  16708 

Emma  Armour,  et  al.  v.  Jack  P.  Nix,  et  ax. 

Civil  Action  No.  6298 

Vn'iAN  Calhoun,  et  al.  v.  Ed  S.  Cook,  et  al. 

Civil  Action  No.  12880 

Effie  Arcalv  Hightower,  et  al.  v.  Pax^l  D.  West,  et  al. 

Civil  Action  No.  11946 

Willie  Eugene  Pitts,  et  al.  v.  Dr.  Jim  Cherry,  Superintendent  of  Schools, 

DeKalb  County,  Georgia,  et  al. 

MOTION 

Come  now  the  plaintiffs  and  respectfully  move  the  Honorable  Griffin  B.  Bell, 
the  Circuit  Court  of  Appeals  member  of  the  t!iree  judge  panel,  to  disqualify 
himself  from  participation  in  this  case  on  the  following  grounds  : 


In  the  fall  of  1972,  when  issues  of  the  Atlanta  school  case  {CalJioun  v.  Cool;) 
were  on  appeal  to  a  panel  of  the  Fifth  Circuit  Court  of  Appeals  (said  panel 
being  three  Judges  other  than  Honorable  Griffin  B.  Bell)  and  following  argument 
in  this  case  {Armour  v.  Nix)  of  a  motion  to  dismiss  and  prior  to  the  issuance 
of  an  order  staying  all  proceedings  herein,  the  said  Honorable  Griffin  B.  Bell,  at 
the  request  of  A.  H.  Stearn,  attended  a  meeting  of  the  Atlanta  Action  Forum 


40.9 

for  the  purpose  of  giving  tlie  group  guidance  or  counsel  on  the  Atlanta  school 
situation.  The  Atlanta  Action  Forum  is  a  biracial  group  of  Atlanta  businessmen 
and  are  not  parties  to  either  the  Calhoun  or  Armour  cases. 

Present  at  the  meeting  were  two  defendants,  Frank  Smith  and  William  Van- 
landingham,  Atlanta  School  Board  members  and  one  plaintiff,  Jessie  Hill.  De- 
fendants were  at  the  meeting  to  give  a  report  and  their  recommendation  as  to 
the  school  situation. 

Messrs.  Smith  and  Yanlandingham  reported  three  courses  of  action  and  rec- 
ommended that  the  Atlanta  Board  ask  the  Fifth  Circuit  Court  of  Appeals  for 
a  stay  for  a  period  of  time  and  that  the  Board  enter  the  Armour  case  as  plaintiffs 
also  seeking  metropolitan  wide  desegregation. 

Honorable  Griffin  B.  BsU  addiessed  the  group;  it  was  his  counsel  that  the 
Atlanta  case  be  settled  by  the  interested  parties,  leaving  the  lawyers  out  of  it. 

Additionally,  the  Richmond,  Virginia,  case  was  discussed  and  lay  persons 
present  felt  that  Judge  Bell  had  indicated  metropolitan  relief  would  not  be 
ordered  in  Atlanta.  An  attorney  present  has  advised  the  undersigned  that  he 
did  not  understand  said  comments  to  be  an  expression  of  opinion  on  the  metro 
case  {Armour  v.  Nix)  but  that  the  comments  could  have  been  so  interpreted  by 
lay  persons. 

Following  said  meeting  Messrs.  Smith  and  Yanlandingham  met  with  Lonnie 
C.  King,  John  Cox  and  Lyndon  Wade.  Subsequent  negotiations  just  prior  to  a 
hearing  in  the  Fifth  Circuit  on  November  22,  1972,  resulted  in  the  first  com- 
promise settlement  in  the  Atlanta  {Calhoun  v.  Cook)  case.  During  such  period. 
Lonnie  C.  King  obtained  powers  of  attorney  from  some  of  the  original  plaintiffs 
removing  the  case  from  representation  by  the  N.A.A.C.P.  Legal  Defense  Fund ; 
he  retained  a  local  attorney  to  represent  the  group  and  presented  an  ex  parte 
motion  to  substitute  counsel  to  Honorable  Griffin  B.  Bell  in  chambers  in  Atlanta,. 
Georgia.  (The  settlement  was  not  accepted  by  the  court  and  the  question  of 
representation  of  the  class,  etc.,  was  remanded  to  the  lower  court). 

II 

Our  jurisprudential  system  is  founded  on  the  principle  that  a  party  litigant 
is  entitled  to  a  day  in  court  before  a  fair  and  impartial  judge. 

The  appearance  of  absolute  impartiality  is  as  important  in  preserving  the  con- 
fidence of  the  public  in  the  justice  of  our  system  as  is  the  fact  of  impartiality. 
This  is  especially  true  where  the  issues  involved  are  of  great  public  interest 
and  concern  and  receive  widespread  reports  in  the  news  media. 

There  have  already  been  both  nationwide  and  local  published  reports  of  the 
Honorable  Griffin  B.  Bell's  role  as  set  forth  above  in  advising  the  settlement  of 
the  Atlanta  school  situation  without  further  litigation.  Many  members  of  the 
public  may  conclude  that  such  activity  represents  a  prejudgment  on  the  merits 
of  the  Armour  case,  inconsistent  with  their  concept  of  an  impartial  and  objec- 
tive determination  of  issues.  At  a  time  of  great  public  cynicism  about  govern- 
ment in  general,  Plaintiffs  urge  that  every  effort  should  be  made  to  avoid  any 
appearance  of  impropriety  however  much  such  appearance  may  be  at  variance 
with  the  facts.  Beyond  current  concerns,  this  case  involves  constitutional  I'ights 
of  black  and  white  children  for  now  and  future  generations  to  come.  The  proper 
resolution  of  those  rights,  certainly  of  the  highest  order  of  difficulty  in  itself, 
should  not  be  clouded  in  the  minds  of  the  public  by  any  issues  extraneous  to  the- 
merits. 

For  these  reasons  Plaintiffs  respectfully  move  that  Honorable  Griffin  B.  Bell 
recuse  himself  from  proceeding  further  in  this  case  and  that  another  Judge  of: 
the  Fifth  Circuit  Court  of  Appeals  be  named  by  the  Chief  Judge  thereof. 

Respectfully  submitted, 

Margie  Pitts  Haimes, 
Attorney  for  Plaintiffs. 
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CERTIFICATE  OF  SERVICE 

I  hereby  certify  that  a  copy  of  the  foregoing  Motion  and  Brief  have  been  served' 
on  all  attorneys  of  record. 
This  14th  day  of  September,  1973. 

Margie  Pitts  Haimes. 

U.S.  DISTRICT  COURT,  NORTHERN  DISTRICT  OF 
GEORGIA,  ATLANTA  DIVISION 

Civil  Action  No.  16708 
Emma  Armour,  et  al.  v.  Jack  P.  Nix,  et  al. 

Civil  Action  No.  6298 
Vivian  Calhoun,  et  al.  v.  Ed  S.  Cook,  et  al. 

Civil  Action  No.  12880 
Effie  Arcala  Hightovter,  et  al.  v.  Paul  D.  West,  et  al. 

Civil  Action  No.  11946 
Willie  Eugene  Pitts,  et  al.  v.  Dr.  Jim  Cherry,  Superintendent  of  Schools, 

DeKalb  County,  Georgia,  et  al. 

brief  in  support  of  motion  to  disqualify 

Comes  now  the  attorney  for  plaintiffs  and  files  this  Brief  in  support  of  their 
motion  to  disqualify  Honorable  Griffin  B.  Bell. 


Plaintiffs'  attorney  states  that  the  motion  in  this  case  vpas  made  vrith  extreme 
reluctance.  It  is  fully  recognized  that  a  motion  to  recuse  or  disqualify  a  judge 
is  extremely  delicate  for  it  pits  the  movant  against  the  judge  even  though  the 
judge  is  accused  of  no  wrong  doing.  Plaintiff's  attorney  would  state  that 
the  motion  herein  was  made  because  of  the  importance  of  the  case  at  bar  and  the 
importance  that  there  is  no  doubt  as  to  the  impartiality  of  the  judges  who  decide 
the  issues. 

It  is  not  necessary  to  cite  the  history  of  school  desegregation  in  Atlanta, 
nor  is  it  necessary  to  set  forth  the  bitter  frustrations  of  the  community  or  the 
courts  that  have  resulted.  It  is  enough  to  say  all  are  caught  in  the  frustrations. 
As  plaintiffs  seek  to  litigate  these  important  issues  it  is  imperative  that  they 
have  a  fair  and  impartial  forum. 

The  motion  herein  stems  from  "an  extra-judicial  source  and  results  in  an 
opinion  on  the  merits  on  some  basis  other  than  what  the  judge  learned  from 
his  participation  in  the  case.''United  States  v.  Grinuell,  384  U.S.  586  (1966). 
See  also  28  U.S.C.  §  144  and  §  4.55. 

Movants  respectfully  request  the  Honorable  Grifl5in  B.  Bell  to  disqualify  or 
recuse  himself  from  further  consideration  of  the  issues  in  Armour  v.  Nix,  et  al., 
as  consolidated  with  the  cases  recited  in  the  caption  hereof. 

Respectfully  submitted, 

Margie  Pitts  Haimes, 

Attorney  for  Plaintiffs. 

Senator  ABomREzK.  There  is  a  vote  on  the  amnesty  question  on  the 
Senate  floor  and  Senator  Kennedy  ■\;vill  act  as  chairman  here  while 
some  of  the  rest  of  us  go  to  vote. 

Senator  Mathtas.  Would  you  summarize  ? 

Ms.  Haimes.  This  is  not  unlike  what  Judge  Bell  was  involved  in 
in  the  1960's  during  the  Vandiver  years  in  which  he  counseled  more 
time  for  the  Atlanta  case.  He  went  to  the  plaintiffs,  and  you  have 
heard  their  testimony,  and  you  will  have  to  decide  that.  But  it  was 
a  delay  strategy,  and  again  the  Atlanta  settlement,  in  my  view,  was 
a  delay  strategy.  We  are  more  segregated  today  than  we  have  been 
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before.  We  have  a  school  system  that  is  almost  90  percent  black,  and 
we  are  surrounded  by  school  systems  that  are  90  percent  or  more 
white. 

The  matter  that  concerns  me  is  that  we  not  have  an  Attorney  Gen- 
eral or  staff  that  involves  itself  in  school  desegregation  cases  behind 
the  backs  of  the  lawyers,  leaving  the  lawyers  out  of  it,  because  it 
results  in  parties  asking  me,  for  example,  "Wliy  is  it  that  the  judge 
goes  to  the  power  structure  and  does  not  come  to  us?"  That  creates  an 
appearance  of  impropriety  if  not  a  violation  of  the  Federal  statutes. 

Basically  my  motion  for  Judge  Bell  to  recuse  himself  was  based  on 
the  appearance  of  the  impropriety  because  we  felt  that  it  removed 
him  from  the  fair  and  impartial  judge  having  dealt  with  the  power 
structure  behind  the  scenes  on  the  case. 

Senator  Kennedy  (acting  chairman).  Mr.  Bond,  we  want  to  wel- 
come you.  I  regret  I  was  not  here  earlier  to  hear  the  earlier  parts 
of  your  testimony.  We  will  read  them. 

I  join  in  welcoming  you  and  recognizing  the  very  special  role  that 
you  have  played  in  awakening  the  conscience  of  the  American  people 
in  the  area  of  civil  rights  and  social  justice.  I  want  to  thank  you  for 
coming  here  and  sharing  your  thoughts  with  us  today  on  this  impor- 
tant nomination. 

I  know  labels  don't  mean  a  gi'eat  deal.  But  Judge  Bell  has  labeled 
himself  a  moderate.  I  am  sure  that  you  have  reviewed  the  testimony 
in  which  he  said  he  was  more  interested  in  keeping  the  schools  open 
in  Georgia  at  the  time  when  there  was  serious  threat  of  closing  the 
schools. 

Do  you  think  that  if  Judge  Bell  had  been  in  the  tradition  of 
Judge  Tuttle,  that  there  really  would  have  been  much  difference  in 
the  pace  of  integration  in  the  Georgia  school  system  than  there  was  ? 

TESTIMONY  OF  JULIAN  BOND— Resumed 

Mr.  Bond.  I  am  sorry.  Is  the  question  if  Judge  Bell  had  been 

Senator  Kennedy.  IMore  in  the  tradition  of  Judge  Tuttle,  Judge 
Wisdom,  and  others  on  the  fifth  circuit  who  have  been  generally  recog- 
nized as  very  significant  leaders  in  the  march  toward  progress. 

]Mr.  Bond.  If  Judge  Bell  had  been  in  that  tradition.  Senator,  we 
would  have  virtually  little  or  no  racial  problems  in  the  entire 
Southeast. 

Senator  Kennedy.  "Why  is  that  ? 

Mr.  Bond.  If  you  look  at  Judge  Tuttle,  Judge  Wisdom,  Judire 
Brown,  Judge  Johnson  in  the  lower  court,  these  are  men  who,  despite 
their  Southern  birth,  some  of  them,  despite  the  temper  of  the  times 
did  not  hesitate  one  moment  to  move  with  dispatch  to  set  right  what 
was  wrong. 

Judge  Bell,  on  the  other  hand — and  the  record  is  mixed — in  few 
cases  moved  with  any  dispatch  at  all.  The  school  case  in  Taliaferro 
County  and  in  another  voting  rights  case — so  far  as  I  can  determine 
from  reading  his  record,  he  did  not  match  the  vigor  which  Tuttle 
and  Wisdom  and  Brown  and  a  few  others  moved  to  insure  that  the 
law  be  obeyed  and  enforced,  and  that  constitutional  rights  would 
apply  to  all. 
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Senator  Ivennedy.  I  suppose  anyone  -with  tlie  benefit  of  liindsiglit 
would  feel  much  as  you  do,  who  was  very  much  involved  in  the  whole 
movement. 

In  looking  at  just  the  opinions  of  the  judge,  though,  how  valid  is 
the  criticism  of  his  performance  on  that  court?  If  you  look  at  the 
conclusions  and  the  times  he  has  been  overruled  by  the  Supreme  Court, 
there  were  some  important  cases  where  he  was  overruled.  But  we  have 
asked  the  NAACP  and  others  to  submit  those  particular  cases. 

How  do  you  evaluate  that  record  ?  It  suggests,  that  perhaps  Judge 
Bell  didn't  go  as  far  as  those  that  would  want  the  speediest  imple- 
mentation of  the  Brown  decision,  but  if  you  look  back  over  the  period 
of  that  time  in  terms  of  higher  courts,  or  in  terms  of  the  Supreme 
Court,  he  was  upheld  a  good  deal  more  than  he  was  overruled.  What 
kind  of  value  do  you  place  on  that,  if  any  ? 

Mr.  Bond.  From  a  look  at  the  record.  Senator,  it  appears  to  me  that 
it  is  neither  a  tremendously  spectacular  one  or,  on  the  other  hand,  a 
tremendously  poor  one.  It  is  better  than  many  of  the  other  Federal 
judges  in  the  region  and  not  quite  so  good  as  the  best. 

The  best  have  held  up  a  standard  that  is  difficult  to  follow,  but  I 
should  like  to  think  that  the  Attorney  General  would  hold  up  a  stand- 
ard that  other  men  would  find  it  difficult  to  follow. 

Senator  Kennedy.  Well,  that's  a  very  fair  and  valid  answer. 

Let  me  ask  you,  Mr.  Bond,  this  question.  You  are  an  extremely 
sensitive  individual  in  the  area  of  politics.  How  strongly  do  you  feel, 
about  this  nomination  ?  What  is  your  gut  reaction  to  it  ? 

Mr.  Bond.  Senator,  it  was  difficult  for  me  to  come.  Because  I  was 
not  a  supporter  of  Governor  Carter  early  on  in  the  primaries  I  had 
the  impression  that  many  people  would  think  that  I  opposed  Judge 
Bell  simply  because  Governor  Carter  had  nominated  him.  I  had  the 
feeling.  Senator,  that  others  would  believe  that  because  Judge  Bell 
had  kept  me  out  of  the  legislature  for  a  year,  had  negated  the  elec- 
tion that  my  constituents  had  participated  in,  that  I  held  some  per- 
sonal enmity  against  him,  and  therefore  for  personal  reasons  wanted 
to  prevent  him,  if  I  could,  from  becoming  the  Attorney  General.  So  I 
did  not  want  to  come. 

But  I  saw  a  quotation  from  him,  I  believe  in  the  newspapers,  in 
which  he  ^aid,  "The  Atlanta  blacks  know  me.  and  they  are  best  quali- 
fied to  judge  me." 

I  knew  that  others  were  coming  and  would  come.  I  wanted  to  let 
the  committee  know  that  thei'e  were  so]ne  of  us  who  like  to  think  that 
when  cabinet  officers  are  named,  that  when  Attorneys  General  are 
selected,  or  people  are  chosen  for  high  office  in  the  United  States,  the 
question  can  be  asked,  "Why  not  the  best  ?" 

I  do  not  believe  that  Judge  Bell  is  the  best. 

Senator  Kennedy.  I  do  not  think  that  anyone  who  has  listened  to 
you  here  this  afternoon  or  heard  your  presentation,  or  listened  to  your 
responses  to  questions  would  say  that  anything  but  the  finest  motives 
brought  you  here. 

We  will  have  to  recess  very  briefly  for  a  vote  on  the  floor. 

[Recess  taken.] 

Senator  Abourezk  (acting  chairman) .  I  do  not  have  any  more  ques- 
tions, but  Senator  Kennedy  and  Senator  Mathias  are  coming  in  now. 
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While  we  are  waiting  for  them  to  take  their  seats,  let  me  ask  how  many 
01  the  witnesses  on  the  witness  list  are  here  and  ready  to  testify  ? 

Melissa  Thompson,  are  you  here? 

Manuel  Fierro  and  Jeffrey  Segal,  would  you  sing  out  your  names  if 

you  are  here  ? 

Susan   Kokinda?   Willie  Mae   Keid?   Beverly  Moore?    Onyango 

Sawyer? 

Mr.  Sawyer.  Here. 

Senator  Abourezk.  It  appears  that  we  have  only  two  witnesses  left 
after  Mr.  Bond  is  finished. 

The  hearing  room  will  come  to  order,  please. 

Senator  Kennedy.  Mr.  Bond,  you  indicated  in  response  to  an  earlier 
question  that  you  think  the  Atlanta  formula  could  have  meant  stronger 
quality  education  for  the  younger  people  in  Atlanta  today  if  there 
had  been  a  diiTorent  application  or  solution. 

What  was  3'our  reaction  at  the  time  the  plan  was  first  proposed? 
Did  5^011  view  it  as  a  retreat  or  a  victory  ?  Or  did  you  look  at  it  as  an 
interim  step  ? 

]Mr.  Bond.  If  I  can  recall.  Senator,  I  viewed  it  as  a  half  victoiy. 
I  mean  that  part  of  this  negotiated  settlement  guaranteed  that  the 
black  population  in  Atlanta  immediately  began  to  have  some  admin- 
istrative say-so  in  the  operations  of  our  public  schools.  Tliat  was  a 
victory. 

It  was  participation  in  the  running  of  the  school  system  that  we  had 
long  been  denied. 

But  it  was  a  lialf  victoiy  because  it  was  a  victory  we  could  have 
achieved  through  the  natural  electoral  process  within  the  space  of  a 
few  months.  Atlanta's  population  is  a  majority  of  blacks.  The  school 
board  is  now  majority  black.  The  chairman  of  the  board  is  now  a 
black  m.an. 

They  have  the  power  to  select  the  chief  administrators  and  ho  or  she 
has  the  power  to  select  their  subordinates. 

So  something  was  achieved  through  this  negotiated  settlement  which 
could  have  been  achieved  through  the  normal  course  of  events  with- 
out any  enormous  delay  of  time,  not  more  than  a  few  months. 

Second,  the  reaction  at  the  time  was  mixed  relief  and  disappoint- 
ment. If  is  difficult  to  explain  how  those  two  emotions  can  exist  to- 
gether. There  was  a  great  deal  of  fear  in  the  Atlanta  connnunitv.  both 
lilack  and  white,  that  massive  busing  might  result  fi'om  a  continuation 
of  t]ie  court  suit. 

Although  I  am  one  who  believes  that  if  it  results  in  a  better  edr.ca- 
tion  for  my  child'^en.  I  am  quite  willing  to  have  them  tr-avel  anv  rea- 
sonable distance.  I  do  not  tliink  any  parent  Avants  to  see  his  or  her 
children  travel  long  distances  from  their  home. 

So  there  was  a  mixed  feeling.  There  are  people  who  thought  that 
the  segi'egated  svstem  never  liad  offered  us  the  best  edncation  it  coulrl 
have  and  that  this  was  that  system  made  new.  So  there  was  a  mixed 
feeling. 

T  can  remember  mv  emotions  at  the  time  as  beino*  mixed.  All  in  all. 
T  think  T  felt  that  this  was  only  a  temporarv  settlement  at  any  rate. 
However  bad  or  good  it  was,  it  would  not  last  verv  long. 
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I  wanted  to  say  something  further  in  response  to  another  question 
you  had  asked,  Senator,  about  Judge  Tuttle.  I  know  that  Mr.  Jaworski 
said  that  Judge  Tuttle  liad  recommended  Judge  Bell  in  1960.  It  ma}^ 
be  instructive  for  the  members  of  the  committee  to  seek  Judge  Tuttle 
out  if  he  feels  he  may  do  so  and  to  try,  if  you  can,  to  determine  what 
his  opinion  would  be  today. 

Senator  Kennedt.  Did  you  participate  in  any  of  the  Action  Forum 
meetings? 

Mr.  Bond.  I  do  not  move  in  those  circles.  Senator,  I  did  not. 

Senator  Kennedy.  How  representative  was  the  black  community 
that  was  participating  in  these  negotiations  of  blacks  in  Atlanta? 

Mr.  Bond.  It  is  diiticult  to  say.  I  do  not  want  to  try  to  dodge  it. 
The  Action  Forum  is  a  small  group  of  40+  members,  and  no  20  men 
and  women  can  represent  an  entire  community. 

At  the  time  in  (question,  one  of  the  members  was  Mr.  King,  who 
testified  before  this  committee.  He  was  head  of  the  XAACP,  a  position 
I  hold  now  in  Atlanta. 

Mr.  Calloway  was  a  businessman;  and  Mr.  Williamson,  a  member 
of  the  city  council,  and  so  on.  I  guess  it  was  as  representative  a  group 
as  one  could  hope  for. 

One  of  the  difliculties  with  groups  like  that,  however,  Senator,  is 
that  the}"  meet  in  secret.  They  are  not  public  l^odies.  The}^  often  make 
decisions  for  entire  communities  without  any  notice  or  input  from 
the  broad  public. 

However  representative  their  membership  may  be,  decisions  made 
in  secret  behind  closed  doors  in  the  meeting  room  of  big  banks  are 
seldom  the  best  decisions  to  be  made  for  large  groups  of  people. 

Senator  Kennedy.  It  is  similar  to  executive  committee  meetings 
of  the  Senate. 

In  relationshi])  to  the  blacks  of  that  group ' 

Mr.  Bond.  There  were  no  poor  people  represented.  There  were  none 
there,  and  I  do  not  think  there  are  now. 

Senator  Kennedy.  How  would  you  characterize  the  unfinished  civil 
rights  agenda  in  terms  of  a  new  administration  and  a  new  Attorney 
General  ?  What  do  you  think  are  the  legitimate  expectations  for  black 
citizens  in  this  country  and  also  for  white  citizens? 

What  would  be  the  areas  of  public  policy  3'ou  would  Avant  to  see  the 
next  Attorney  General  take  the  strongest  action  in  concernino-  the 
black  citizens  of  the  Nation  ? 

Mr.  Bond.  Senator,  we  are  the  victims  of  massive  unemployment 
and  vestiges  of  the  rigidly  segregated  system  of  the  past  which  still 
exist  in  far  too  great  abundance  all  over  the  United  States. 

I  should  think  that,  if  you  look  at  the  composition  of  the  votes  that 
put  together  the  \ictory  for  this  administration  in  the  first  Aveek  in 
November,  that  they  could  expect  nothing  less  than  the  full-fledged, 
vigorous,  all-out  commitment  for  the  President  and  the  Attorney 
General  to  completely  eradicate  all  racial  discrimination  in  the  United 
States  oxeT  the  next  4.  years. 

That  means  not  just  in  the  public  schools.  It  means  not  just  having 
an  Attorney  Genei-al  in  the  Department  of  Justice  who  will  not  insist 
on  negotiated  settlements,  but  on  litigated  settlements;  on  settlements 
that  adhere  to  the  law. 
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But  it  also  means  an  Attorney  General  who  dedicates  himself  and 
his  staff  to  rooting-  out  discrimination,  racial  and  sexual  Avherever  it 
is  found.  The  employment  situation  for  black  people  in  the  United 
States  is  catastrophic.  The  opportunities  we  have  to  earn  livings  for 
ourselves  are  minimal  and  few. 

The  opportunities  for  educational  advancement  for  our  children  are 
ircreasing-ly  being  locked  into  a  few  center  city  schools  that  are  unable 
to  sup])ort  themselves  for  their  tax  base. 

"VVe  liave  vitally  got  to  have  an  Attorney  General  who  will  insist 
tliat  this  strancrleliold  which  grew  up  in  the'l960's  can  now  be  broken. 
We  came  a  long  way  between  1900  and  1960-1965.  From  1968  on,  a 
period  of  great  slowdown  and  stagnation,  we  began  to  slip  backAvard 
from  the  gains  that  Ave  had  won  in  the  1960's. 

So  we  need  an  Attorney  General  who  is  not  only  going  to  help  us 
catch  them  back  up,  but  help  us  move  to  where  we  ought  to  be  if  that 
progress  had  not  been  interruj^ted  and  to  finish  these  4  years — what 
may  be  only  the  first  4  years  of  the  Carter  administration — with  a 
record  that  suggests  that  in  the  White  House  and  in  the  Attorney 
General's  office  that  you  had  vigorous  and  militant  defenders  of  the 
rights  of  all  Americans  to  enjoy  the  fruits  of  this  country. 

Senator  Kennedy.  Is  part  of  your  concern,  Mr.  Bond,  that  even  if 
Judge  Bell  is  indicating  support  for  the  Voting  Eights  Act  or  all  the 
other  civil  rights  acts  which  are  on  the  books,  that  that  is  not  enough  ? 

]Mr.  Bond.  Yes :  that  is  not  enough. 

It  is  not  enough  just  to  obey  the  law. 

Senator  Kennedy.  As  I  understand  the  basis  of  your  testimony, 
you  might  expect  him  to  carry  forward  the  letter  of  the  law  as  the 
Attorney  General.  But  what  is  really  demanded  at  this  time,  not  only 
witliin  the  black  community  but  for  all  Americans,  is  stronger  initia- 
tives in  the  area  of  civil  rights  to  assure  the  black  citizens  of  the 
Xation  real  and  full  participation  in  our  system  of  Government? 

Mr.  Bond.  Exactly  so.  You  had  very  eloquent  testimony  support- 
ing Judge  Bell  a  day  or  so  ago  from  Mayor  Cooper  of  Pritchard, 
Alabama.  He  discussed  how  Judge  Bell  did  not  always  satisfy  what 
he  had  gone  into  court  to  sc^t  Judge  Bell  did  not  always  meet  the 
expectations  that  he  had  raised  in  the  briefs  or  the  arguments  that 
he  made  before  him. 

What  I  am  suggesting  is  that  we  need  an  Attorney  General  that 
would  satisfy  Maj^or  Cooper.  We  need  an  Attorney  General  who  will 
do  precisely  what  innovative  and  bright,  young  civil  rights  lawyers 
like  Mayor  Cooper  expect  from  a  judge  or  an  Attorney  General,  who 
is  sworn  to  uphold  the  Constitution  of  the  United  States. 

Senator  Kennedy.  I  want  to  thank  you  very  much  for  your  testi- 
mony. It  has  been  very  helpful  to  the  committee. 

]Mr.  Bond.  Thank  you. 

Senator  Abourezk  (acting  chairman) .  Senator  Chafee  ? 

Senator  Chafee.  Senator  Bond,  I  do  not  think  I  am  plowing  old 
groimd  here.  I  have  had  to  miss  some  of  your  testimony. 

As  you  know,  one  of  the  perplexing  parts  of  this  hearing  is  that 
we  have  distinguished  black  leaders  come  in  on  both  sides.  It  is  hard 
to  dismiss  the  testimony  of  either  group.  What  is  particularly  per- 


416 

plexing,  if  you  would,  is  tlie  testimcnv  of  many  of  those  who  were  on 
the  scene  at  the  time  and  went  throuoh  the  Atlanta  school  problems. 

I  am  thinking  of  Your  fellow  Member  of  the  Georgia  Legislature, 
Ee]n^esentative  McKinney,  who  testified  rather  eloquently  last  eyen- 
ing.  I  think  also  of  Warren  Cochrane  and  Lonnie  King.  Mr.  King 
was  in  the  In  AACP  at  the  time  that  the  Atlanta  plan  was  adopted. 

I  do  not  belieye  you  haye  been  questioned  as  to  this,  and  I  would 
like  your  reaction  "to  the  testimony  of  those  gentlemen  who  were 
strongly  in  f ayor  of  Judge  Bell.  What  is  more,  they  indicated  that 
his  solution  in  the  Atlanta  school  situation  had  been  to  their  liking 
and  to  the  liking  of  their  constitutents  to  a  substantial  degree,  al- 
though none  of  them  said  there  was  unanimity. 

Mr.  BoxD.  Senator,  I  can  best  explain  their  yariance  with  what  I 
haye  said  by  saying  this.  First  of  all,  it  is  simply  a  matter  of  disagree- 
ment. They  see  Judge  Bell  and  the  Atlanta  plan  in  one  light;  I  see  it 
in  another. 

But  in  addition  to  that  I  think  if  you  look  at  what  each  of  the 
Atlanta  witnesses  has  said,  including  myself — the  four  of  us  who 
came  from  Atlanta — only  one  of  them,  Warren  Cochrane,  can  speak 
to  what  I  think  is  the  central  issue  that  has  been  raised  in  these  hear- 
ings. That  is  this :  What  did  Judge  Bell  do ;  how  did  he  do  it ;  and  why 
did  he  do  it  Avhen  he  was  an  adyiser  and  counselor  to  Goyernor  Van- 
diyer  ? 

Was  he.  as  Mr.  Cochrane  suggested,  bringing  him  information  about 
what  the  Goyernor  could  or  could  not  do  ?  Or  was  he  acting  actiyely 
to  couiiFel  Mr.  Cochrane  to  go  slow,  to  tell  the  plaintiffs  not  to  push 
their  suit,  to  say:  "I  am  going  to  work  things  out:  don't  worry  about 
it ;  we  are  going  to  take  care  of  it"'  ? 

That.  I  think,  is  the  central  (luestion  that  those  of  us  from  Atlanta 
haye  raised.  None  of  us  know  the  answers;  only  Judge  Bell  knows. 
Only  the  men  with  whom  he  worked  during  that  period  know. 

Senator  Chafee.  That  was  raised  with  Mr.  Cochrane  as  to  what 
role  he  saw  Judge  Bell  playing,  and  I  had  some  concern  that  perhaps 
Judge  Bell,  if  you  want  to  put  it  in  its  worst  light,  was  an  emissary 
from  the  Goyernor  to  slow  things  down. 

Mr.  Cochrane  indicated  that  they  did  not  haye  the  money  at  that 
time  for  a  suit  anyway.  So,  in  fact,  things  went  slow  from  Mr. 
Cochrane'S  testimony. 

But  then  we  take  the  present  situation  as  to  the  role  of  the  Sibley 
Commission,  although  that  is  not  the  present  situation.  But  one  of  your 
colleges  down  there 

Mr.  BoxD.  ]\Iorris  Brown. 

Senator  Chafee.  Morris  Brown  College  gave  a  degree  and  named 
Judge  Bell  man  of  the  year  and  cited  the  Sibley  Commission  as  the 
monument  of  his  achieyements. 

I  think  we  all  Iniow  that  honorary  degrees  are  not  the  toughest 
things  to  come  by  in  the  world.  But,  nonetheless,  you  haye  got  to  put 
some  stock  in  that. 

Could  you  explain  that  ?  Are  you  in  any  way  associated  with  Morris 
Brown? 

Mr.  Bond.  I  liye  about  two  blocks  away  from  it,  Senator.  The  year 
before  they  gaye  an  honoraiy  degree  to  one  of  your  most  distinguished 
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colleagues,  the  senior  Senator  from  the  State  I  am  from,  Herman 
Talmadge. 

I  was  a  college  student  at  the  time  the  Sibley  Commission  was  oper- 
ating. I  testified  before  the  Sibley  Commission  representing  the  then 
4,000  students  in  the  Atlanta  University  Center. 

My  testimony  was  that  the  schools  in  Georgia  ought  to  be  open  and 
integrated  at  the  same  time.  But  I  think  our  view  of  it  was  simply  that 
it  was  a  device  by  the  Vandiver  administration  to  not  do  anytliing  at 
all.  It  existed  to  put  off  making  any  kind  of  decisions  on  the  schools 
and  to  avoid  and  equivocate  and  delay  as  long  as  they  could. 

It  did  demonstrate  that  there  was  some  sentiment  in  the  State  for 
keeping  the  schools  open  and  for  not  engaging  in  the  worst  legal  ex- 
cesses that  Governor  Vandiver's  rhetoric  had  suggested. 

Our  view  of  it  then  was  that  it  was  a  delaying  tactic.  It  was  an  at- 
tempt to  find  out  what  the  people  of  the  State  of  Georgia  wanted 
before  the  legislature  did  anything.  What  the  law  of  the  land  was 
was  quite  clear  at  that  time.  It  was  not  subject  to  the  study  of  a  com- 
mission or  the  report  of  a  poU. 
We  viewed  it  as  a  delay. 
Senator  Chafee.  The  Sibley  Commission  ? 
Mr.  Bond.  Yes. 

Senator  Chafee.  By  the  way,  you  have  not  received  an  honorary 
degree  from  Morris  Brown ;  have  you  ? 

Mr.  BoxD.  No ;  not  from  Morris  Brown  College. 
Senator  Chafee.  But  others,  I  am  sure. 
jNIr.  Bond.  Yes. 

Senator  Chafee.  I  think  those  are  all  the  questions  I  have.  Just  in 
summation,  your  position  is  distinctly  opposed  to  this  nomination? 
IMr.  Bond.  Yes ;  it  is. 

Senator  Aboueezk.  [acting  chairman].  Senator  Sasser? 
Senator  Sasser.  Mr.  Bond,  I  wish  to  add  my  thanks  to  that  of  my 
colleagues  for  your  being  here  today.  I  think  you  could  be  of  great 
assistance  to  us  in  making  this  important  decision. 

I  want  to  say  to  you  that  I  looked  you  up  in  Who's  Who  this  morn- 
ing and  was  delighted  to  see  that  you  are  a  native  of  my  home,  Nash- 
A-ille.  Tenn.  That  makes  me  doubly  grateful  that  you  are  here.  I  also 
noti ced  that  today  is  your  birthday.  So,  happy  birthday. 
]Mr.  Bond.  Thank  you. 

Senator  Abourezk.  The  committee  votes  5  to  4  to  wish  you  a  happy 
birthday.  [Laughter.] 

Senator  Sasser.  I  am  also  delighted  to  see  you  in  company  with  my 
old  law  school  classmate,  ]Margie  Pitts.  I  think  she  has  another  last 
name  now. 

I  am  at  somewhat  of  a  disadvantage.  I  had  unavoidably  missed  the 
first  portion,  so  I  will  confine  my  examination  to  one  or  two  very 
l)rief  questions  which  I  think  get  right  to  the  point.  You  may  have 
covered  them.  If  you  have.  I  apologize  for  that. 

Specifically,  regarding  the  case  that  Judge  Bell  decided  in  passing 
on  your  qualifications  to  sit  in  the  Georgia  Legislature,  do  you  feel, 
Mr.  Bond,  that  his  decision  in  this  case  was  based  on  or  influenced 
by  racial  prejudice;  or  do  you  feel  that  he  was  judging  the  matter  on 
the  basis  of  the  Georgia  Legislature  having  the  authority  to  seat  its 
own  members  ? 
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I  think  that  is  the  important  question.  If  it  was  covered,  I  apologize 
for  asking  it  again. 

Mr.  Bond.  No ;  I  have  not  covered  it. 

I  do  not  think  Judge  Bell  ruled  in  that  case  the  way  he  did  because 
he  was  motivated  by  any  racial  considerations.  I  think  the  legislature 
was  motivated  by  racial  considerations.  I  think  Judge  Bell  was  a  vic- 
tim of  the  temper  of  the  times. 

What  happened  then  was  not  popular  in  Georgia,  in  the  South,  and 
indeed  in  the  United  States.  I  think  Judge  Bell  was  just  a  victim 
of  the  temper  of  the  times. 

I  had  two  other  occasions  to  come  into  Judge  Bell's  court.  Both  times 
he  ruled  against  me.  Once,  he  was  affirmed  by  the  Supreme  Court. 

Both  the  cases  involved  myself  and  a  young  man  who  was  then  a 
young  minister,  Andrew  Young.  We  sued  Ben  Fortson,  who  was  then 
and  is  now  the  secretary  of  the  State,  and  the  Governor  of  the  State, 
whose  name  was  Jimmy  Carter.  We  lost. 

Senator  Sasser.  Let  me  ask  you  one  other  question. 

Do  you  feel,  Mr.  Bond,  that  Judge  Bell  was  a  moderating  force 
in  the  State  of  Georgia  in  the  field  of  race  relations  or  a  moving  force 
behind  desegregation  during  his  tenure  as  an  associate  of  Governor 
Vandiver  and  later  on  the  Federal  bench  ? 

Mr.  Bond.  Senator,  his  record  both  as  a  judge  and  helping  at  least 
to  promote  the  notion  of  a  negotiated  settlement  in  the  school,  as  well 
as  his  role  as  an  advisor  to  Governor  Vandiver,  is  obscure.  I  do  not 
know.  I  do  not  know  what  went  on  in  meetings  between  him  and  the 
Governor. 

I  do  not  know  what  went  on  in  every  detail  in  the  Action  Forum.  I 
do  not  know  what  role  Judge  Bell  may  have  taken  in  urging  the 
plaintiffs  and  the  defendants  to  get  together  in  the  school  case. 

And  it  is  because  I  do  not  know  that  I  have  questions  about  his  fit- 
ness for  this  job. 

The  burden,  Senator,  is  sadly  on  you  and  the  members  of  this  panel. 
You  must  decide.  You  must  look  at  the  evidence  and  hear  additional 
evidence,  if  you  will,  about  what  happened  then.  That,  in  my  view,  is 
crucial  to  the  vote  that  you  are  going  to  take. 

Senator  Sasser.  Thank  you. 

I  have  no  further  questions,  Mr.  Chairman. 

Senator  Chafee.  If  I  might,  Mr.  Chairman,  I  would  like  to  asso- 
ciate myself  with  Senator  Mathias'  remarks  about  the  Attorney  Gen- 
eral having  to  be  more  than  just  somebody  who  enforces  the  law.  He 
should  be  very  vigorous  and  take  positive  steps.  You  have  commented 
on  that.  Senator  Mathias  has,  too.  I  feel  strongly  in  the  same  vein. 

Senator  Mathias.  Very  briefly,  INIr.  Chairman,  in  1968  I  supported 
Richard  Nixon  for  President.  In  that  year,  you  may  recall,  he  had  a 
slogan :  Bring  us  together. 

I  must  confess  I  was  somewhat  disappointed  in  my  hopes  with  that 
"Bring  us  together"  program.  It  sometimes  happens  that  after  Presi- 
dential campaigns,  when  the  candidate  becomes  President,  administra- 
tions fall  short  of  the  hopes  that  we  have  for  them. 

TVe  have  a  tough  job  in  this  country.  The  cities  are  in  trouble,  both 
socially  and  financially.  The  job  situation  is  not  going  to  be  easy  to 
handle  because  it  is  not  just  that  there  is  not  enough  work,  but  there 
are  structural  problems  in  our  company  which  result  in  the  kind  of 
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aberrations  where  it  is  five  times  as  hard  for  a  young  black  to  get  a 
job  as  for  a  matui-e  white. 

We  all  have  hi^ih  hopes  for  the  Carter  administration.  I  do.  I  am 
very  sincere  in  my  hopes  that  it  will  he  a  great  administration. 

If  this  thing  does  not  move  as  fast  asl  am  sure  you  and  I  would 
like  to  see  it  move  and  if  the  cities  continue  to  have  problems  and  if 
the  unemployment  rate  still  drags  along,  the  pressures  will  continue 
to  be,  as  they  have  been  in  the  past,  upon  the  people  at  the  bottom  of  the 
heap. 

What  is  going  to  sustain  their  hope  and  their  confidence  and  their 
patience  through  another  period  in  which  they  are  asked  to  wait  a 
little  longer  while  the  pressure  gets  a  little  heavier? 

Mr.  Bond.  I  do  not  know,  Senator, 

The  people  whom  you  describe  are  people  who  do  not  vote  in  large 
numbers.  They  are  not  regular  participants  in  the  governmental  proc- 
ess that  is  the  electoral  process.  Yet,  almost  against  all  hope^  they 
believe  that  it  can  work. 

I  believe  they  took  great  heart  from  the  electoral  victory  last  Novem- 
ber of  Governor  Carter  and  Senator  Mondale.  They  will  look  quite 
carefully,  if  not  at  the  actions,  at  least  at  the  results  of  his  admin- 
istration over  the  next  100  days  or  300  days  or  several  years. 

If  they  see  that  no  measurable  change  has  occurred  in  their  lives, 
then  I  think  they  have  nothing  then  to  sustain  them.  They  are  inter- 
ested both  in  the  substance  and  the  act. 

You  here  in  this  panel  are  engaged  in  both  the  substance  and  the 
act.  These  people  badly  need  their  hope  confirmed.  What  will  confirm 
it  again  if  it  is  dashed,  I  do  not  know. 

Senator  Matitias.  Of  course,  it  is  true  that  there  is  no  substitute  for 
a  roof  over  your  head  and  clothes  on  your  back  and  a  meal  on  the 
table.  However,  if  you  do  not  get  all  you  want  in  the  material  sense, 
is  it  not  true  that  it  is  important  to  have  a  sense  of  leadership,  a  sense 
of  forward  motion,  and  a  sense  of  commitment?  These  mean  a  great 
deal  to  people  who  otherwise  have  very  little. 

Mr.  Bond.  That  is  true.  Senator.  It  can  help  sustain  you  in  the 
period  while  your  roof  is  leaking  and  your  job  is  lacking  and  your  edu- 
cation not  the  best.  It  can  help  sustain  you  through  difficult  times. 
Leadership  has  done  that  and  can  do  that  and,  hopefully,  will  do  that 
again  in  the  future. 

I  do  not  want  to  become  a  prophet  of  doom,  but  if  the  nonnal  human 
expectations  of  a  large  section  of  the  American  population  are  not 
met,  then  they  will  respond  in  some  fashion.  They  may  respond  by 
doing  nothing  at  all,  or  they  may  respond  in  some  other  way;  but 
they  will  respond. 

Senator  Matitias.  So  you  put  that  element  of  leadership  as  a  very 
important  element  in  the  immediate  future? 

Mr.  Bond.  Exactly  so.  Senator. 

I  think  they  also  want  to  believe  that  their  leadership  comes  to  them 
without  having  to  be  funneled  through  the  kinds  of  elites  they  have 
been  used  to  in  the  past.  They  want  to  feel  that  they  can  aspire  to  be 
what  anyone  else  in  the  United  States  can  aspire  to  and  that  the  same 
sorts  of  people  who  represent  the  same  sorts  of  interests  are  not  con- 
tinually in  the  same  sorts  of  positions,  administration  after  adminis- 
tration, party  after  party,  year  after  year. 
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Senator  JNIathias.  You  mentioned  you  and  Congressman  Young 
some  years  ago  had  occasion  to  sue  Governor  Carter.  Could  you  tell 
us  very  briefly  what  the  nature  of  that  case  was  ? 

Mr.  Bond.  The  suit  was  a  suit  against  the  Georgia  election  laws 
wliich  required  that  there  be  a  majority  vote  in  elections  for  U.S. 
Senator  or  for  the  U.S.  House. 

That  meant  if  there  were  a  Democrat  and  a  Republican  and  an 
independent  candidate  running  in  the  general  election 

Senator  IVIathias.  That  would  mean  that  I  would  not  be  here  today. 

Mr.  Bond.  Exactly  so. 

We  filed  suit  against  that  provision.  I  am  not  as  familiar  with  the 
law  as  I  ought  to  be,  but  in  the  first  case  I  think  Judge  Bell  said  that 
we  did  not  have  standing,  neither  of  us  was  a  candidate. 

In  the  second  instance  I  am  not  sure  why  we  lost,  but  we  lost  both 
times. 

Congressman  Young  and  Governor  Carter  have  made  up  since  then. 

[Laughter.] 

Mr.  Bond.  The  second  we  were  refused  for  timeliness.  There  was 
no  pending  election. 

Senator  Mathias.  Thank  you  very  much  again. 

Senator  Kennedy.  Is  there  any  special  conclusion  we  should  draw 
about  these  two  cases  where  Judge  Bell  niled  the  other  way  ? 

jNIr.  Bond.  No. 

I  was  just  mentioning  that  the  Bond,  v.  Floyd  case  is  not  the  only 
time  I  had  come  in  contact  with  Judge  Bell. 

Senator  Kennedy.  I  again  want  to  thank  you  very  much  for  coming. 
It  has  been  very  informative  and  helpful  testimony.  I  think  it  will  be 
valuable  for  this  committee  and  the  Senate  as  a  whole. 

Mr.  Bond.  Thank  you. 

Senator  Kennedy.  Your  credibility  and  concern  about  these  prob- 
lems is  commendable. 

Mr.  Bond.  Thank  you. 

Senator  Abourezk.  Thank  you. 

Melissa  Thompson,  the  National  Organization  for  Women? 

TESTIMONY  OF  MELISSA  THOMPSON,  NATIONAL  OKGANIZATION 

rOE   WOMEN 

Ms.  Thompson.  Thank  you,  Senator  Abourezk. 

My  name  is  Melissa  Thompson.  I  am  testifying  in  the  place  of 
Mary  Jean  Tully.  who  is  president  of  our  legal  defense  and  educa- 
tion fund.  Mary  Jean  apologizes,  but  she  was  here  for  4  days  and 
could  not  stay  another  day  away  from  New  York. 

We  would  also  like  to  add  a  note  of  our  distress  at  the  short  time 
that  all  of  us  had  to  prepare  for  these  hearings.  There  was  little  time 
between  when  we  had  to  notify  the  committee  of  our  wish  to  testify 
and  the  time  when  the  nomination  was  announced. 

INIost  of  our  sister  groups  found  it  impossible  to  relay  back  to  all 
of  the  people  they  need  to  in  order  to  come  before  you  with  any  state- 
ment. So,  much  of  what  we  have  to  sav,  many  other  women's  groups 
are  with  us  in  spirit.  I  did  want  to  add  that  note. 
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The  National  Organization  for  "Women — NOW — is  a  civil  rights 
organization  of  women  and  men.  It  is  the  oldest  and  largest  women's 
organization  in  the  new  wave  of  feminism.  Last  year  we  celebrated 
our  10th  anniversary. 

We  have  more  than  50,000  members  and  over  700  chapters  in  all 
50  States.  The  fund,  for  which  Mary  Jean  is  president,  is  its  litigating 
and  educational  arm.  We  are  here  today  to  speak  in  opposition  to  the 
nomination  of  Judge  Griffin  Bell  to  be  Attorney  General. 

I  must  add  that  Mary  Jean  TuUy  did  meet  with  Mr.  Bell  yesterday 
and  found  him  to  be  very  gracious  and  charming,  but  we  still  stand 
b}^  our  opposition. 

In  the  short  time  available  to  us  since  December  20,  we  have  de- 
voted considerable  time  and  attention  to  consideration  of  this  nomina- 
tion. As  a  result  of  that  consideration,  we  urge  the  Congress  to  refuse 
to  confirm  this  nomination,  and  we  go  on  record  by  spelling  out  some 
of  our  reservations  about  Judge  Bell. 

At  this  particular  point  in  American  history,  there  is  a  great  deal 
of  emphasis  on  the  concern  many  people  have  about  the  condition  of 
the  American  economy.  As  a  consequence  of  tliis  concern,  there  seems 
to  be  a  feeling  in  some  quarters  that  the  business  of  America  is  busi- 
ness, that  the  necessity  to  "get  the  economy  moving  again''  is  of  such 
importance  as  to  override  all  other  considerations.  Not  so. 

The  business  of  America  as  it  begins  its  third  century  is  the  same 
as  it  was  when  it  began  its  first:  freedom,  democracy,  liberty  and 
justice  for  all  its  citizens.  The  very  real  worries  about  the  state  of 
the  economy  cannot  be  allowed  to  obscure  the  fact  that  there  is  still 
much  unfinished  business  in  the  area  of  civil  rights,  that  nothing  this 
Government  has  to  do  is  more  important  than  administering  justice. 

It  is  necessary  occasionally  to  stop  and  remind  ourselves  of  this 
fact  and  to  remember  that  200  years  after  the  founding  of  this  Nation 
there  are  still  substantial  segments  of  the  population  who  feel  excluded 
from  full  participation  in  American  society. 

Women,  for  example,  who  make  up  53  percent  of  the  population  of 
this  country,  still  lack  constitutional  guarantees  of  equal  protection — 
a  lack  whose  significance  was  brought  home  to  us  again  only  last 
month  with  the  Supreme  Court  decision  on  pregnancy  disability 
benefits. 

Millions  of  citizens  suffer  discrimination  because  of  the  color  of 
their  skin,  or  because  of  physical  handicaps  or  because  of  their  age. 
When  they  happen  to  be  female  as  well,  they  are  doubly  disadvantaged. 

The  persistence  of  this  kind  of  discrimination  in  American  society 
constitutes  a  blot  wliich  no  amount  of  economic  prosperity  can  wipe 
out.  Full  stomachs  and  full  employment  are  not  insignificant  goals, 
but  I  would  like  to  remind  you  that  throughout  history  brave  women 
and  men  have  sacrificed  material  prosperity  and  economic  security 
and  even  their  lives  for  goals  which  the^^  deemed  far  more  precious — 
goals  having  to  do  with  freedom  and  justice. 

We  see  the  Attorney  General's  job  as  more  than  enforcing  the  law. 
He  or  she  is  responsible  for  justice,  which  is  not  necessarily  the  same 
thing.  The  Attorney  General  needs  to  be  aware  of  whether  or  not 
laws  on  the  books  are  really  serving  the  end  that  they  should.  The 
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Attorney  General  should  be  an  advocate  of  change  when  these  laws 
are  not. 

Those  of  us  who  call  ourselves  civil  rights  activists  have  learned 
through  long  and  sometimes  bitter  experience  that  our  passionate 
concern  for  justice  and  our  unlimited  capacity  for  being  outraged 
by  i]ijustice  are  not  always  shared  by  those  people  who  are  charged 
with  the  responsibility  for  enforcing  equal  rights. 

We  have  developed  standards  for  judging  the  fitness  of  particular 
individuals  to  carry  out  such  responsibilities.  What  we  look  for,  in 
addition  to  the  obvious  professional  qualifications,  are  two  things: 
first,  a  record  of  commitment  to  civil  rights;  and,  second,  a  special 
sensitivity  to  the  j)light  of  those  people  who  feel  themselves  to  be 
the  victims  of  discrimination.  It  is  here  that  our  reservations  about 
Judfre  Bell  arise. 

"\"\'lien  he  says  he  will  be  fair,  fair  in  the  context  of  what  ?  Does  he 
mean  in  his  experience  and  understanding  of  sex  discrimination  ?  We 
are  not  sure. 

Whnt  are  the  indicators  that  we  have  used  to  gage  the  fitness  of 
this  man  to  hold  this  important  job?  There  are  primarily  four:  the 
issue  of  the  private  clubs;  his  support  of  Judge  Carswell  for  the  Su- 
preme Court:  his  record  on  the  Fifth  Circuit  Court  of  Appeals;  and, 
finally,  the  opinions  of  others  in  the  civil  rights  world  whom  we  respect 
and  who  have  a  long  familiarity  with  his  record. 

To  address  the  issue  of  the  clubs  very  briefly,  let  me  say  this.  His 
reluctance  to  resign  and  his  manner  of  resigning  both  indicate  a  failure 
to  understand  the  nature  and  importance  of  the  objections  to  clubs 
which  discriminate  in  their  membership  against  large  segments  of 
the  population. 

We  would  like  to  disagree  with  our  friend  Mr.  Bauh  who  implied 
yestorday  that,  just  becausf^  everybody  belonged  to  clubs,  it  was  part 
of  the  business  and  social  structure.  It  is — very  much  so.  But  thnt 
does  not  m.ake  it  right  or  proper.  We  stand  very  strons:lv  against 
those  people  who  maintain  their  membership  in  any  such  club. 

The  whole  nuestion  of  private  clubs  which  are  ostensibly  social, 
but  Tv-hich  in  fact  function  ns  auxiliarv  places  of  business,  has  not 
really  been  dealt  with  yet  in  this  country.  But  the  main  point  with 
Judge  Bell  is  what  it  says  about  his  insensitivity  to  the  kind  of  atti- 
tude implied  by  the  mute  acceptance  of  such  exclusivity. 

Were  he  a  meniber  but  actively  engaged  in  attempting  to  change 
the  clubs'  policies,  that  would  be  a  dilTerent  matter.  There  is  no  in- 
dication that  this  is  the  case.  The  old  cliche — again  to  borrow  from 
Mr.  Bond — about  people  who  are  not  part  of  the  solution  being  part 
of  the  problem  must  a])ply  in  this  instance. 

Leadership  positions  in  a  domestic  society  carry  with  them  certain 
obligations.  For  the  man  who  would  carry  the  major  responsibility 
fo]'  the  administration  of  justice  in  this  country  to  be  part  of  such  an 
undomocT-atic  institution  really  is  unacceptable,  yet  Judge  Bell  an- 
nounced that  he  would  resign  reluctantly  and  only  under  pressure. 

It  is  ironic  that  the  December  20  issue  of  Business  Week  mentions 
that  the  Justice  Department  is  currently  considering  regulations 
which  would  forbid  business  payment  of  membership  dues  in  clubs 
which  discriminate  against  women  for  those  corporations  holding 
Federal  contracts. 
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It  seems  to  us  that  this  would  put  Judge  Bell  in  a  very  uncomfort- 
able situation,  prohibiting-  the  behavior  which  he  himself  has  shown 
to  condone. 

There  is  no  need  to  dwell  at  length  on  the  Carswell  affair.  I  know 
that  Judge  Bell  feels  it  will  haunt  him  beyond  his  grave.  I  find  his 
distinction  between  recommending  Judge  Carswell  and  endorsing  him 
hard  to  understand.  What  is  the  dift'erence?  I  do  not  know. 

The  fact  is  that  he  described  Judge  Carswell  as  being  completely 
qualified  for  the  job  well  after  Judge  Carswell's  racist  views  were 
made  public  and  were  known  to  all. 

NOW  is  one  of  the  organizations  that  worked  to  oppose  Judge 
Carswell's  confirmation. 

With  regard  to  Judge  Bell's  record  on  sex  discrimination  while  a 
member  of  the  Fifth  Circuit  Court  of  Appeals  the  evidence  is  slim. 
But  a  record  can  be  discerned  by  looking  at  the  sex  discrimination 
cases  in  the  concept  of  the  larger  body  of  race  discrimination  cases. 
There  is  only  one  title  VII  sex  discrimination  case  on  which  he  wrote 
the  opinion.  In  tliat  case  he  reversed  the  lower  court  finding  of  no 
discrimination  on  one  charge  and  upheld  it  on  three  others.  This  is  a 
mixed  record  but  not  terrible — but  not  what  we  would  have  liked. 

This  is  similar  to  his  actions  in  cases  involving  race  discrimina- 
tion also.  Those  who  have  studied  the  cases  involving  race  tell  me  that 
there  is  a  fairly  consistent  pattern  of  finding  that  the  i^laintiffs  have 
failed  to  prove  their  charges,  even  in  instances  where  the  pattern  of 
discrimination  seemed  blatantly  clear  to  others.  In  many  other  cases, 
standards  were  established  that  allowed  district  judges  broad  leeway 
to  find  no  discrimination  present. 

For  women  the  other  significant  action  by  Judge  Bell  while  on  the 
bench  occuri-ed  in  Weeks  v.  Southern  BeU,  which  is  the  landmark 
title  VII  case  on  women.  lie  was  responsible  for  setting  the  attorneys' 
fees  in  the  landmark  title  VII  suit.  This  was  the  first  title  VII  suit 
involving  sex  discrimination  to  reach  the  Federal  appellate  level.  It 
was  a  case  of  first  impression  involving  years  of  work. 

Although  the  going  rate  for  attorneys  at  the  time  in  court-awarded 
settlements  Avas  $50  per  hour.  Judge  Bell  awarded  the  Weeks  attorney, 
Sylvia  Roberts,  only  $25  per  hour.  The  attorney  in  this  case  was  a 
woman.  This  has  had  two  unfortunate  consequences.  One,  it  has  been 
cited  in  other  cases  to  justify  low  attorneys'  fees  for  civil  rights  cases. 
Two,  it  has  had  a  distinctly  chilling  effect  on  other  attorneys  who 
were  interested  in  going  into  title  VII  work  in  situations  where  they 
would  be  relying  for  payriient  on  court-awarded  fees.  Probably,  this 
aft'ects  the  bulk  of  the  title  VII  cases. 

Senator  I\Iathias.  May  I  interrupt  at  that  point  to  ask  a  brief 
question? 

Are  you  telling  us  that  the  lawyers  involved — those  compensated 
at  the  rate  of  $50  and  those  at  the  rate  of  $25 — were  of  comparable 
experience  at  the  bar  and  with  comparable  qualifications? 

Ms.  TiioMPSOx.  It  would  be  hard  for  me  to  judge.  The  attorney  in 
question  is  now  regarded  as  one  of  the  top  attorneys  in  civil  rights 
litigation  in  the  country. 

Senator  Abourezk.  Who  won  the  case  ? 
Ms.  TuoMPSOx.  Sylvia  Roberts. 
Senator  Abourezk.  XOW  won  the  case  ? 
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Ms.  Thompson.  Yes;  it  was  an  amicits  brief.  Sylvia  Roberts  now 
works  for  the  Legal  Defense  and  Education  Fund. 

Senator  Abourezk.  Let  me  follow  up.  The  woman  lawyer  who  won 
the  case  was  awarded  $25  an  hour.  What  about  the  male  lawyers  who 
lost  the  case  ?  What  were  they  paid  ? 

Ms.  TiiOMPSOisr.  I  do  not  know.  I  am  not  a  litigating  attorney.  But 
it  was  the  first  precedent  in  this  kind  of  case  where  the  attorney  was 
awarded  $25  an  hour  rather  than  $50  an  hour. 

I  really  am  not  prepared  to  go  into  whatever  reasons  Judge  Bell 
might  have  had  for  awarding  the  lower  fee. 

Senator  ]Matiiias.  The  reason  I  ask  that  is  this :  I  wanted  to  see  what 
kind  of  discrimination  might  have  been  involved  so  we  would  have 
some  measure  of  just  what  it  was  all  about. 

Ms.  Thompsox.  It  is  hard  to  say.  I  did  not  know  Mrs.  Roberts  then, 
so  I  do  not  know.  We  now  hold  lier  in  highest  esteem.  I  suspect  that 
we  should  have  then,  too. 

May  I  go  on  ?  ; 

Senator  Abourezk.  (acting  chairman) .  Certainly. 

Ms.  Thompson.  The  whole  matter  of  adequate  legal  representation 
for  victims  of  discrimination  is  a  very  serious  one.  Title  VII  suits,  for 
example,  are  enormously  costly,  usually  involving  extensive  discovery 
and  analysis  of  data.  EVen  without  attorneys'  fees,  the  out-of-pocket 
costs  in  such  lawsuits  far  exceed  the  ability  to  pay  of  most  would-be 
plaintiffs. 

Mary  Jean  Tully  can  testify  from  personal  experience  that  the  de- 
mand for  attorneys  who  are  willing  and  able  to  handle  such  cases  is 
enormously  in  excels  of  the  supply.  One  well-known  feminiKt  attorney, 
testifying  in  the  hearings  held  by  the  Senate  Judiciary  Committee's 
Subcominittee  on  Citizens'  Interest  in  1974  on  the  effect  of  legal  fees 
on  the  adequacy  of  legal  representation  stated  that  she  had  received 
more  than  350  requests  to  handle  such  cases  in  the  preceding  2  years. 

Although  I  cannot  prove  it,  I  have  a  strong  suspicion  that  there 
is  no  area' of  the  law  in  which  the  supply  problems  are  greater  than 
in  this  matter  of  lawyers  to  take  title  YII  cases.  I  think  the  Senate 
showed  its  understanding  of  that  when  it  passed  the  attorneys'  fees 
bill  at  the  end  of  the  r)4th  Congress. 

Judge  Bell's  decision  in  the  Weeks  case  clearly  did  not  contribute 
to  a  solution  of  this  serious  problem. 

Finally,  in  comincr  to  a  judgment  about  this  nomination,  we  turned 
to  our  fellow  activists  from  other  civil  rights  organizations,  as  well 
as  to  civil  rights  lawyers  who  have  practiced  in  the  fifth  circuit  and 
Vfho  are  faniiliar  with  Griffin  Bell's  record. 

The  reaction  from  these  people  was  imiformly  negative.  Most  of 
them  are  in  positions  where  they  are  not  free  to  comment  publicly. 
Howeror,  their  private  remarks  indicated  considerable  dismay  over 
the  possibilitv  of  civil  rights  enforcement  being  put  into  the  hands 
of  Judge  Bell. 

One  Avho  h9f>:  commented  publicly  is  Neil  Bradle"*',  staff  counsel  of 
the  Southern  Reoion  ACLU,  who  said  of  Judge  Bell :  "It's  very,  clear 
to  me  he  will  not  be  aggressive  in  the  field  of  civil  rights  at  all." 

The  effect  of  these  negative  readings,  in  combination  with  oth^r 
considerations  that  I  have  mentioned,  was  such  as  to  maka.us  feel  that 
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Judge  Beii  is  an  iinfoitunate  choice  for  those  people  in  the  society  who 
look  to  the  Federal  Government  for  leadership  in  the  area  of  civil 
rights. 

Again  to  paraphrase  from  Julian  Bond  and  to  paraphrase  from 
President-elect  Carter:  Why  not  the  best? 

That  is  the  question  we  are  asking  with  regard  to  Judge  Bell :  Why 
not  the  best?  Alter  S  years  of  malign  neglect  in  the  area  of  civil  rights 
enforcement,  vre  were  expecting  someone  as  Attorney  General  who 
could  be  counted  on  to  gi\e  us  vigorous  action  against  discrimination. 

Instead,-  we  have  a  man  wliose  nomination  is  opposed  by  the 
NAAGP,  the  oldest  and  largest  blaclc  civil  rights  organization  in  the 
country;  a  man  whose  exposure  to  sex  discrimination  cases  has  been 
so  limited  that  we  can  hardly  even  make  a  judgment  about  his  views 
on  matters  affecting  more  than  half  of  the  population;  a  man  whose 
law  firm  has  no  women  full  partners  and  no  black  partners.  It  is  a 
very,  very  large  law  firm,  l)y  the  way. 

Is  this  man  the  best  person  in  the  country  to  be  handed  the  respon- 
sibility for  the  administration  of  justice?  Clearly  not — not  in  1977. 

We  have  the  right  to  expect  more  from  a  President  who  made 
tb.e  kinds  of  promises  that  Mr.  Carter  did.  People  in  the  civil  rights 
world  took  those  promises  quite  seriously.  They  feel  betraj'ed  b}^  a 
nomination  that  appears  to  put  personal  political  interests  ahead  of 
the  rights  of  millions  of  citizens. 

In  closing,  I  would  like  to  take  a  few  minutes  to  spell  out  the  meas- 
ures we  will  be  using  to  judge  the  performance  of  President'  Carter's 
Attorney  General  whoever  he  or  she  may  be.  In  the  prepared  state- 
ment, Mary  Jean  had  said  "he,"  reluctantly  but  realistically. 

We  will  br  looking  at  the  following  things: 

First  of  all,  at  the  appointments  made  to  the  Justice  Departmerit. 
Will  there  be  significant  numbers  of  women  and  minority  males? 
Will  they  be  appointed  to  key  positions?  When  white  males  are  ap- 
pointed, v'ill  they  be  men  who  have  demonstrated  commitment  to  civil 
rights  and  a  sensitivity  to  the  issues  ?  What  will  his  standards  be  for 
these  subcabinet  ])ositions? 

Second,  what  about  the  sexist  practices  that  currently  exist  inside 
the  Department  ?  Will  they  bo  identified  and  will  thei-e  be  efforts  to 
cliange  them  ?  Will  the  Department  continue  to  fight  more  vigorously 
on  behalf  of  Government  agencies  accused  of  sex  discrimination  than 
071  liehalf  of  the  victims  of  discrimination  as  many  observers  feel  it 
now  does?  Will  the  Attorney  General  drop  the  Department's  figlit 
against  the  recent  ruling  that  allows  attorneys'  fees  for  discrimination 
cases  that  are  beinar  fought  at  the  administrative  level  ? 

Wliat  aborit  enforcement  of  civil  rights  laws  ?  We  will  be  watching 
closely  to  see  that  the  aafencies  and  departments  charged  with  en- 
forcement of  title  I7v,  title  VII.  title  YI,  and  other  laws  dealing  with 
discrimination  are  doing  their  job.  Will  we  see  a  contiiination  of  the 
pitifullv  low  level  of  enforcement  we  have  seen  in  the  past^  two 
arlministrntions? 

Will  th'^.  Atto^'nev  Grneral  speak  out  on  the  im-oortance  of  the  pas- 
sage of  the  equal  rights  amendment,  especially  its  importance  with 
regard  to  sex  discrimination  litisration?    . 
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He  has  indicated  his  support,  but  we  do  not  see  it  as  a  strong 
support. 

Will  the  Attorney  General  be  supportive  of  our  efforts  to  pass  legis- 
lation to  nullify'  tlie  effects  of  the  General  Electric  decision  denying 
women  disability  benefits  for  pregnancy? 

Will  he  take  an  active  role  in  initiating  ar.d  supporting  congres- 
sional action  designed  to  strengthen  civil  rights  enforcement? 

There  are  just  a  few  of  the  questions  that  we  have  for  the  incoming 
Attorney  General. 

Finally,  I  understand  that  Carter  aides  are  telling  people  not  to 
judge  Mr.  Bell  in  advance,  but  to  wait  and  see  how  he  performs  as 
Attorney  General.  In  view  of  the  absence  of  a  proven  commitment 
to  civil  rights  and  the  kinds  of  doubts  which  exist  in  the  minds  of 
many  people  who  are  in  a  position  to  make  a  judgment,  this  does  not 
seem  like  a  reasonable  request. 

Therefore.,  we  must  oppose  this  nomination. 

I  would  like  to  add  that  this  is  the  year  that  we  in  NOW  expect 
the  equal  rights  amendment  to  be  i-atified.  After  it  is  ratified,  within 
2  years,  all  of  the  State  legislatures  must  bring  their  laws  up  in  con- 
formance with  the  equal  rights  amendment. 

This,  to  us,  signifies  the  importance  that  the  Attorney  General  will 
play  in  the  next  4  years.  Will  we  have  an  Attorney  General  who  will 
see  that  the  equal  rights  amendment  is  implemented  fully  throughout 
the  land  with  a  full  commitment  and  full  concern  for  the  rights  of 
women  in  this  country  ? 

I  thank  you. 

Senator  Aboukezk  [acting  chairman].  ]Ms.  Thompson,  I  would  like 
to  thank  you  for  an  excellent  statement. 

Senator  Mathias,  do  you  have  any  questions  ? 

Senator  Mathias.  I  would  just  like  to  thank  you  for  your  statement. 
I  think  it  is  a  useful  point  of  view. 

Obviously,  I  am  not  directing  this  at  you  because  you  are  here,  you 
are  standing  up,  you  are  being  counted,  and  your  voice  is  being  heard. 
But  in  your  statement  you  did  mention  those  who  did  not  have  the 
same  kind  of  courage.  I  understand  the  kind  of  pressures  and  difiicul- 
ties  that  people  have. 

Ms.  Thompsois^  There  is  no  one  who  understands  more  than  a  NOW 
member  in  a  place  like  Pocatello,  Idaho. 

Senator  Abourezk.  Is  that  where  you  are  from? 

Ms.  Thompson.  No;  I  am  from  Seattle,  but  we  have  members 
throughout  the  country  suffer  great  hardships  because  of  their 
membership. 

Senator  Mathias.  I  say  this.  I  say  it  to  myself  as  I  say  it  to  you 
and  I  say  it  to  all  of  our  fellow  citizens.  When  we  ask  the  question : 
'"Why  not  the  best?"  it  applies  to  things  like  that,  too.  There  are  peo- 
ple who  are  willing  to  put  at  risk  a  job  or  social  relationships  in  a 
community. 

I  think  this  committee  has  to  say  "Why  not  the  best?"  in  terms  of 
testimony.  Therefore,  while  I  understand  the  difficulties  people  have 
in  speaking  up,  I  cannot  give  too  much  weight  to  these  anonymous 
criticisms  where  people  say,  "While  we  don't  think  too  much  of  Judge 
Bell,  we  will  not  stand  up  and  say  so." 
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I  think  it  is  very  important  that  people  care  about  this  country 
and  care  a  lot  about  the  country.  If  they  say  to  Governor  Carter  or 
if  they  say  to  the  Senate,  "Why  not  the  best?"  then  I  am  going  to  say 
it  right  back  to  them.  "Why  not  the  best?"  and  let  them  stand  up 
and  be  counted. 

Senator  Abourezk.  Senator  Sasser? 

Senator  Sasser.  I,  too,  want  to  thank  you  for  coming  here  today. 
You  have  not  had  any  firsthand  experience  with  Judge  Bell? 
Ms.  TiioMPSOx.  Xo;  but  we  do  have  members  of  NOW  in  the  At- 
lanta, Ga.,  area  who  have  had  experience  with  Mr.  Bell.  It  it  mixed 
Senator  Sasser.  You  say  it  is  "mixed"  ? 
Ms.  Thompson.  jNIixed— mostly  negative,  but  mixed. 
Senator  Sasser.  I  notice  in  your  statement  that  you  say,  in  talking 
about  what  sort  of  personnel  that  Judge  Bell  might  wish  to  include 
in  the  Justice  Department,  you  or  Mary  Jean  TuUy  asked  the  ques- 
tion, "Will  there  be  significant  numbers  of  women  and  minority  males ; 
will  they  be  appointed  to  key  positions?" 

You  then  go  on  to  state  this:  "When  white  males  are  appointed,  will 
they  be  men  wlio  have  demonstrated  commitment  to  civil  rights  and 
a  sensitivity  to  the  issues?" 

Implicit  in  that  statement,  it  appears  to  me,  is  that  white  males  will 
be  the  only  ones  suspect. 

Ms.  Thompsox.  Xo. 

White  males.  I  am  afraid,  right  now  are  in  the  position  of  being 
suspect;  but  NOW  has  never  supported  the  promotion  of  women  who 
have  not  demonstrated  a  commitment  to  the  issues  we  feel  are 
important. 

Senator  Sasser.  I  think  we  can  agree  that  sensitivity  to  civil  rights 
or  matters  of  discrimination,  whether  it  be  by  race  or  by  sex,  is  some- 
thing that  men  and  women,  white  and  black,  do  share. 
I  have  no  further  questions,  Mr.  Chairman. 

Senator  Chafee.  I  have  one  quick  question. 

You  say  that  Judge  Bell's  law  firm.  King  and  Spalding,  has  no 
vomen  partners  and  no  black  partners.  Are  you  certain  ? 

Ms.  Thompsox.  That  is  according  to  information  we  have  been 
given  by  several  attorneys. 

Senator  Chafee.  In  all  fairness,  Judge  Bell  has  not  been  a  member 
of  the  firm  until  recently. 

]SIs.  Tjiompsox.  He  was  a  member  and  then  he  recently  rejoined. 

Senator  Chafee.  He  was  absent  for  15  years.  I  must  say  I  am  aston- 
ished that  there  are  no  w^omen  partners.  I  can  assume  that  there  are 
some  women  associates  but  apparently  no  women  partners  according 
to  your  testimony. 

Thank  you. 

Ms.  Thompsox.  I  do  not  believe  Mr.  Kirbo's  law  firm  has  any 
women  partners  either. 

Senator  Chafee.  That  is  the  same  one. 

Ms.  Thompsox.  Yes ;  excuse  me. 

We  had  some  people  down  there,  and  I  had  forgotten. 

Senator  Abourezk.  Thank  you  very  much. 

Manuel  Fierro,  president  of  the  National  Congress  of  Hispanic 
American  Citizens? 

82-580—77^—28 
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Is  he  here  ? 
Mr.  FiERRO.  Yes. 

Senator  Aboueezx.  I  ^TOuld  like  to  welcome  you  to  the  committee. 
You  may  go  right  ahead. 

TESTIMONY  OP  MANUEL  EIEEEO,  PRESIDENT,  NATIONAL 
CONGRESS  OP  HISPANIC  AMERICAN  CITIZENS 

Mr.  FiERRO.  Mr.  Chairman  and  members  of  the  committee  my  name 
is  Manuel  Fierro.  I  am  the  president  of  the  National  Congress  of  His- 
panic American  Citizens,  a  national  nonpartisan  citizens  lobby  for 
the  Spanish-speaking  people. 

On  behalf  of  our  national  board  of  trustees  and  124  participating 
national  and  State  and  local  Spanish-speaking  organizations,  I  want 
to  thank  you  for  the  opportunity  to  appear  before  you  today  regard- 
ing the  nomination  of  Mr.  Bell  as  Attorney  General  of  the  United 
States. 

Let  me  say  from  the  onset  that  for  too  many  years  now  our  Nation's 
Hispanic  community  has  been  denied  access  to  many  of  this  country's 
institutions  and  has  been  callously  barred  from  the  mainstream  of 
American  life.  Our  com.munit}-  has  not  been  offered  the  same  oppor- 
tunity to  share  the  benefits  this  country  has  to  offer  on  the  same  basis 
as  other  citizens. 

We  have  received  more  than  our  share  of  neglect  and  indifference 
in  the  past.  It  is  not  without  cause  that  we  have  sought  and  have  been 
able  to  obtain  meetings  with  ]SIr.  Bell  regarding  the  many  issues  that 
confront  our  community  today. 

For  generations  the  pervasive  racial,  ethnic,  political,  and  economic 
discrimination  that  has  been  historically  perpetrated  against  our 
Spanish-speaking  community  has  been  well  known  throughout  our 
country. 

This  is  just  a  small  statement,  Mr.  Chairman.  The  main  concern 
that  I  wanted  to  share  with  this  committee  today  is  that  our  com- 
munity, our  board  of  directors,  our  organizations  are  fully  supportive 
of  this  nomination. 

We  have  had  the  opportunity  to  meet  Mr.  Bell.  Members  of  our 
community  have  had  private  consultations  with  him  regarding  the 
many  issues  that  confront  our  community  today  regarding  illegal 
aliens,  regarding  inclusion  in  the  policymaking  roles  within" the  De- 
partment, regarding  the  Voting  Rights  Act  as  it  applies  to  our  com- 
munity, and  the  many  issues  that  will  be  presented  before  Congress 
this  year.  We  have  sought  inclusion  of  these  in  many  of  the  bills  re- 
garding our  community. 

Based  on  the  discussions  that  we  have  had  with  Mr.  Bell,  our  chair- 
man has  had  the  opportunity  also  to  talk  about  the  issues  with  Mr. 
Bel],  based  on  that  we  would  like  to  lend  the  support  of  our  organi- 
zation to  this  nomination. 

It  is  a  short  statement.  I  do  not  have  copies  of  the  prepared  state- 
ment. But  I  do  want  to  be  on  record  as  suPDorting  this  nomination. 

Senator  Aboijrezk  (acting  chairman).  Thank  you  very  much.  That 
one  wo  r-nn  rpineir.ber.  We  do  not  r.cpfl  copies. 
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Senator  Chafee.  Mr.  Fierro,  I  do  not  think  there  is  a  need  to 
apologize  for  a  short  statement  at  this  time  in  the  hearings. 

Have  you  had  personal  dealings  with  Judge  Bell  in  problems  in 
the  fifth  circuit,  or  are  you  speaking  for  the  legal  arm  of  your 
organization  ? 

Mr.  FiEREO.  I  personally  have  had  no  dealings  with  Mr.  Bell,  nor 
has  the  organization  had  any. 

Members  of  legal  groups  in  the  comitry  have  had  and  have  known 
of  Mr.  Bell.  That  is  as  far  as  I  can  say. 

We  have  met  with  him.  Representatives  from  the  Mexican- American 
Legal  Defense  and  Education  Fund  have  met  with  Mr.  Bell  to  discuss 
the  many  issues  related  to  our  community.  This  has  just  been  since 
his  recent  nomination.  That  is  the  extent  of  our  familiarity. 

Senator  Chafee.  Since  the  nomination  he  has  met  with  representa- 
tives of  your  group  ? 

Mr.  FiERRO.  That  is  true.  Based  on  those  discussions  and  on  the 
commitment  that  IVIr.  Bell  has  made  regarding  the  lending  of  his  full 
cooperation  in  dealing  with  the  many  issues  confronting  our  commu- 
nity and  the  commitments  that  he  made  in  the  expressions  of  coopera- 
tion, we  are  lending  our  support. 

Senator  Chafee.  ^Vho  initiated  those  discussions  ?  Did  your  organi- 
zation get  in  touch  with  Judge  Bell,  or  did  he  get  in  touch  with  you  ? 

]Mr.  Fierro.  Our  organization  made  the  initial  contacts.  We  had 
personally  written  to  Mr.  Bell  regarding  those  concerns  he  has  ex- 
pressed— the  initial  contacts  were  made  by  our  organization  in  terms 
of  sitting  down  with  Mm  prior  to  making  any  judgment. 

Senator  Chafee.  Thank  you. 

Senator  Abourezk.  Senator  Sasser? 

Senator  Sasser.  I  have  no  question,  Mr.  Chairman. 

Senator  Abourezk.  Mr.  Fierro,  thank  you  veiy  much. 

Mr.  Fierro.  Thank  you. 

Senator  Abotirezk.  Our  next  witness  is  Jeffrey  Segal  of  the  board 
of  directors  of  the  National  Law^^ers  Guild. 

Is  Mr.  Segal  here?  [No  response.] 

For  those  witnesses  who  are  not  here  when  their  names  are  called, 
3^ou  will  be  given  an  opportunity  to  provide  a  statement  for  the  record. 

[The  following  prepared  statement  of  the  National  Lawyere  Guild 
by  Jeffrey  Segal  was  made  a  part  of  the  record.] 

Prepared    Statement    of   Jeffrey    Segal,    National   Lawyers    Guild 

I  am  Jeffrey  Segal,  a  member  of  the  Board  of  Directors  of  the  New  York  City 
Chapter  of  the  National  Lawyers  Guild.  I  am  appearing  here  today  on  behalf 
of  the  more  than  5.500  members  of  the  National  Lawyers  Guild  throughout 
the  United  States. 

I  would  like  to  begin  by  indicating  to  you  the  National  Lawyers  Guild's  strong 
and  unequivocal  support  for  the  statement  issued  by  our  colleagues  in  the 
National  Conference  of  Black  Lawyers  and  with  that  of  the  National  Associa- 
tion for  the  Advancement  of  Colored  People  in  tlieir  opposition  to  the  appoint- 
ment of  Griffin  B.  Bell  to  become  the  next  U.S.  Attorney  General. 

We  believe  that  Griffin  Bell's  appointment  to  the  position  of  Attorney  General 
would  represent  a  serious  blow  to  the  rights  of  Black  people  in  this  coimtry  as 
well  as  a  blow  to  the  democratic  rights  of  all  U.S.  citizens. 

Our  opposition  to  Griffin  Bell  concerns  itself  both  with  the  specific  attitudes 
and  qualifications  of  the  candidate  as  v^eill  as  the  effect  such  an  appointment 
would  have  at  this  time  in  history. 
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We  are,  quite  frankly,  in  a  period  of  intense  crisis.  From  the  initial  unravelinj? 
of  the  Watergate  scandals  to  the  now  almost  daily  revelations  of  illegal  acts 
committed  by  the  FBI,  the  various  intelligence  agencies  and  many  other 
branches  ot  the  Federal  government  it  is  clear  that  the  next  Attorney  General 
is  going  to  be  faced  with  a  series  of  most  difficult  tasks.  This  will  require  a 
person  i^ersoually  above  reproach  and  of  great  commitment  to  the  protection 
and  extension  of  popular  democratic  rights.  Griffin  Bell,  we  feel,  is  neither. 

Concomitant  to  this  is  a  growing  crisis  in  the  area  of  ci^ii  rights.  The  years 
of  the  past  Republican  administration  has  done  much  to  undercut  the  natiojial 
legal  commitment  to  equal  justice  and  equal  education.  Through  tlie  activities 
of  the  Attorney  General's  office  supported  by  recent  decisions  of  tlie  Supreme 
Court  there  has  been  a  serious  withdrawal  of  the  Federal  government  from 
support  for  the  demands  of  full  citizenship  for  Blacks  and  other  minorities.  The 
present  administration's  views  on  busing,  recent  court  decisions  reversing  pro- 
grams aimed  at  the  desegregation  of  public  schools  as  well  as  decisions  declar- 
ing affirmative  action  programs  in  admission  to  medical  schools  or  hiring  in  police 
and  fii-e  departments  unconstitutional  have  all  added  up  to  produce  a  climate  of 
retreat  in  the  area  of  civil  rights. 

In  the  midst  of  which  comes  the  nomination  of  Griffin  Bell.  At  a  time  in 
which  there  is  needed  a  sign  of  recommitment  to  the  struggle  for  full  citizen- 
ship for  all  the  incoming  administration  nominates  a  man  whose  record  in  the 
areas  of  civil  rights  and  civil  liberties  is  far  from  "superb."  Bell  has,  himself, 
indicated  that  in  these  areas  he  is  not  planning  a  lireak  \Aith  the  policies  of  the 
past  administration  but  rather  a  continuation  and  expansion  of  those  policies. 
This,  we  fear,  will  lead  to  the  whole.'jale  abandonment  of  the  democratic  rights 
that  have  been  won  over  the  past  20  years. 

Mr.  Bell  in  his  very  first  public  appearance  as  a  nominee  lied.  He  was  asked 
if  he  had  endorsed  Harrold  Carswell's  nomination  to  the  Supreme  Court  and  he 
replied : 

"I  didn't  endorse  him.  I  wrote  a  letter  to  the  I'resident  saying  T  thought  he 
was  qualified  to  be  on  the  Supreme  Court.  I  don't  think  a  .1udge  ever  endorses 
anyone.  We're  not  in  politics.  I  wrote  a  letter  about  his  ability  and  his  record." 

His  letter,  however,  can  be  viewed  as  nothing  less  than  a  full-blown  unequivocal 
endorsement  rather  than  a  detached  comment  on  Carswell's  competence. 

"This  statement  is  in  support  of  Honorable  G.  Harrold  Carswell  whom  you  are 
considering  for  confirmation  as  an  Associate  Justice  of  the  Supreme  Court. 

"I  have  known  Judge  Carswell  for  24  years  and  liave  frequently  visited  in 
his  home  as  he  has  in  mine.  I  am  familiar  with  his  career  as  n  lawyer  and  a 
judge  and  with  his  personal  life.  His  character  and  integrity  including  intellec- 
tual honesty,  is  of  the  highest  order.  His  intellect  and  ability  are  also  of  the 
highest  order. 

"Judge  Carswell  will  take  a  standard  of  excellence  to  the  Supreme  Court, 
based  on  many  years  of  experience  as  a  trial  judge  and  the  equivalent  of  two 
years  as  a  Circuit  Judge  (considering  sitting  as  a  Circuit  Judge  with  the  5th 
Cii'cuit  as  a  District  Judge),  which  will  substantially  contribute  from  the 
inception  to  that  court.  His  particular  experience  cannot  be  matched  by  anyone 
presently  on  the  court  and  will  fill  a  need  now  existing  on  that  court. 

I  recommend  Judge  Carswell  for  confirmation  without  any  hesitation  or  reser- 
vation whatever." 

This  is  an  endorsement  of  the  highest  level  of  a  man  which  the  Senate,  itself. 
refused  to  confirm.  However,  beyond  the  mischaracterization  lies  the  endorsement 
of  a  person  to  the  position  of  Supreme  Court  Justice  who  declared  in  a  speech 
that  "segregation  is  the  only  practical  and  correct  way  of  life  in  our  states." 

When  confronted  with  this  Bell's  first  reaction  was  to  deny 'that  he  knew 
anything  about  the  Carswell  statement  when  he  wrote  his  letter  of  endorsement. 
Bell  told  the  press,  "It  turned  out  that  he  (meaning  Carswell)  bnd  made  a 
speech  I  didn't  know  about  when  he  was  running  for  the  state  legislature.  Of 
course,  I  didn't  know  about  that  at  the  time." 

Bell  now  admits  that  "reminders"  of  the  speech  where  in  all  of  the  newspapers 
before  he  wrote  his  letter  of  endorsement  and  as  such  he  was  aware  of  the 
statement.  Nevertheless,  he  recommended  confirmation  of  the  Carswell 
nomination. 

We  also  view  with  much  concern  the  controversy  surrounding  Bell's  member- 
ship in  three  social  clubs  that  have  membership  policies  which  excludes  Blacks 
and  Jews  and  affords  membership  to  women  as  the  wives  of  male  members.  Our 
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concern  goes  far  beyond  Bell's  mere  membership  in  such  clubs  but  with  what 
the  membership  and  his  reaction  to  the  public  outcry  indicates  about  his  own 
views.  Bell  has  been  a  member  of  these  clubs  for  over  20  years  and  as  far  as  we 
know  has  never  gone  on  record  as  being  opposed  in  principle  to  the  clubs'  exclu- 
sionary policies.  Not  only  has  he  acquiesed  in  these  policies  but  since  a  law 
partner  of  his  is  the  present  president  of  the  Capitol  City  Club,  one  of  the  clubs 
in  question,  it  is  most  likely  that  Bell,  Charles  L.  Gowen  and  other  members  of 
King  and  Spaulding  play  not  a  neutral  role  in  these  clubs  but,  on  the  contrary, 
exercise  a  large  degree  of  leadership. 

When  Bell's  appointment  was  made  public  and  concern  was  expressed  over 
the  club  membership  Bell  told  the  press :  "I  would  be  the  Attorney  General  and 
would  be  the  man  who,  in  a  sense,  stood  for  equality  before  the  law.  It  would 
he  improper  to  be  in  the  clubs  then,  and  I  would  have  to  work  something  out." 
lie  then  went  on  to  say  that  when  he  became  a  member  of  these  clubs,  "I  didn't 
read  the  bylaws  back  then.  .  .  .  Everything  was  segregated  in  those  days,  but 
now  that  i  might  be  Attorney  General  I'm  concerned,  and  will  do  something 
as  soon  as  I  can  figure  it  out." 

We  find  it  a  most  serious  problem  that  it  took  his  nomination  to  the  post 
of  Attorney  General  to  move  him  to  "do  something"  about  the  club  member- 
ships ;  and,  to  do  so  only  because  "in  a  ^ense"  the  position  of  Attorney  General 
stands  for  equality  before  the  law.  It  is  inexcuseable  that  his  has  refused  to 
indicate  that  there  is  anything  wrong  in  such  policies.  That,  in  fact,  his  "tempo- 
rary" withdrawal  from  these  clubs  is  viewed  strictly  as  a  necessary  political 
expedient. 

Bell's  long  history  of  membership  in  segregated  social  clubs  pales  in  com- 
parison to  his  association  with  the  administration  of  segregationist  Georgia 
Governor  Ernest  Vandiver.  Bell  was  a  close  associate  of  Gov.  Vandiver  and 
while  it  is  impossible  to  document  the  complete  extent  of  his  participation  in 
Vandiver's  administration  a  number  of  specific  items  can  be  pointed  to  with 
authority. 

(1)  During  the  week  of  Nov.  11,  1958,  Governor-elect  Vandiver  sent  a  team 
of  four  lawyers  to  Virginia  to  gather  information  on  massive  resistence  tactics 
being  used  there  against  school  desegregation.  GriflBn  Bell  was  one  of  these 
lawyers.  On  returning  Bell  and  the  others  conferred  with  Vandiver  on  new 
legislation  to  prevent  integration.  The  Atlanta  Constitution  reported  that  Van- 
diver "and  his  legal  advisors  concede  that  the  present  Georgia  laws  are  not 
suflBcient  to  maintain  segregation  in  the  light  of  recent  court  rulings",  and  that 
"his  advisors  will  present  new  school  segregation  laws  to  the  January  legisla- 
ture." (Atlanta  Constitution.  Nov.  18,  195S) 

In  December  1958  these  four  lawyers  visited  other  southern  states  to  learn 
about  their  anti-integration  tactics,  and  upon  return  conferred  with  Vandiver. 

(2)  Vandiver  was  inaugerated  on  Jan.  12,  1959.  Bell  became  his  chief  of 
staff.  Immediately  thereafter  Vandiver  proposed  a  package  of  six  segregation 
bills,  which  he  described  as  based  on  a  study  by  the  "best  legal  minds  in  the 
state."  Bell  claimed  and  was  generally  given  the  credit  for  having  fashioned 
this  legislation.  The  proposals,  which  were  immediately  enacted,  included  the 
following : 

(a)  Ajq  act  giving  the  Governor  the  power  to  close  public  schools  to  prevent 
integration. 

<h)  An  act  giving  the  Governor  the  power  to  close  any  unit  of  the  University 
of  Georgia  to  preserve  "good  order." 

(c)    An  act  providing  tax  credits  for  contributions  to  private  schools. 

<fl)  An  act  setting  an  age  limit  of  21  for  entering  state  college  and  25  for 
state  graduate  and  professional  schools.  This  was  adopted  because  In  the  past 
most  Black  applicants  to  white  colleges  in  Georgia  and  elsewhere  in  the  South 
had  been  over  these  limits. 

(c)  An  act  establishing  a  Commission  on  Constitutional  Government.  This 
was  what  was  known  at  the  time  as  a  "state  sovereignty  commission",  whose 
purpose  was  to  foster  segregation  through  proposing  legislation,  constitutional 
changes  and  litigation  tactics,  and  by  circulating  segregationist  propaganda. 
Tills  Commission  replaced  the  Commission  on  Education,  which  had  a  similar 
function. 

(/)  An  act  barring  the  use  of  taxes  to  pay  for  integrated  schools. 

(3)  In  June  1959,  the  Federal  District  Court  ruled  that  the  Atlanta  schools 
would  have  to  de.segregate.  Vandiver  announced  he  w^ould  close  them  down  to 


432 

prevent  it.  lu  July  1959  a  series  of  meetings  were  held  in  the  Governor's  mansion 
to  formulate  new  segregation  tactics  and  propose  new  segregationist  legislation. 
Bell  was  one  of  the  five  attorneys  involved. 

This  then  was  the  background  that  Bell  brought  with  him  when  he  was  ap- 
pointed to  the  Fifth  Circuit  Court  of  Appeals  in  1961.  In  the  course  of  Bell's  15 
year  tenure  on  tlie  Fifth  Circuit  many  of  our  members  have  had  the  responsi- 
bility of  representing  clients  before  Bell  and  much  of  our  concern  comes  as  a 
result  of  these  iucounters. 

It  would  be  impossible  in  a  short  statement  to  deal  adequately  with  the 
record  of  the  Fifth  Circuit  and  Bell's  participation  in  that  court  over  the  years 
that  he  was  a  judge ;  however  ,we  would  like  to  point  to  a  number  of  decisions 
in  which  he  participated  because  we  feel  they  represent  Bell's  views  in  areas  of 
grave  importance. 

Let  it  be  said  at  the  outset  of  this  section  of  our  presentation  that  the  record 
of  the  Fifth  Circuit  in  the  late  1950s  and  1960s  was  one  that  exhibited  great 
strength  and  vigerous  support  for  the  struggle  for  civil  rights.  This  record,  how- 
ever, the  diligent  leadership  of  such  Judges  as  Wisdom,  Tuttle  and  Goldberg  and 
is  a  record  that  finds  Griffin  Bell  wanting.  Bell  was  continually  one  of  the  "swing 
judges"  on  the  Fifth  Circuit  when  it  came  to  civil  rights  cases.  He  frequently 
voted  with  the  majority  whether  it  was  for  or  against  civil  rights.  His  record 
in  general  is  undistinguished  remarkable  only  in  that  there  is  no  case  in  which 
he  wrote  a  pro-civil  rights  dissent  when  the  majority  decided  against  a  civil 
rights  case. 

Bell  also  made  extensive  use  of  the  special  concurring  opinion.  This  devise 
allowed  him  to  vote  with  a  pro-civil  rights  majority  and  then  write  an  opinion 
disagreeing  with  the  majorities  legal  theories.  Since  they  were  not  cast  as  a 
dissent  the  opinion  could  be  relied  upon  by  judges  and  the  losing  party  on  re- 
mand and  since  his  vote  was  recorded  with  the  majority  he  could  claim  to  have 
favored  a  civil  rights  position.  These  positions  were  invariably  taken  in  situa- 
tions where  his  vote  was  unnecessary  to  the  composition  of  the  majority.  Bell 
filed  numerous  special  concurring  opinions  in  cases  upholding  civil  rights  in 
his  years  on  the  federal  bench. 

In  the  area  of  voting  rights,  one  that  has  been  claimed  to  be  an  area  of  strength 
for  Bell,  his  record  is  mixed.  "While  he  joined  in  the  majority  opinion  uphold- 
ing the  Voting  Rights  Act  of  1965  and  while  he  wrote  the  majority  decision  in 
Toney  v.  White,  488  F.  2d  310,  he  has  as  often  as  in  the  case  of  Eirksey  v.  Board 
of  Supervisors  of  Hinds  County,  528  F.  2d  1297  voted  in  favor  of  continuation 
of  discriminatory  restrictions  on  voting  rights.  Of  critical  concern  in  the  area 
of  voting  rights  was  Bell's  written  opinion  upholding  the  Georgia  legislature's 
refusal  to  seat  Julian  Bond  in  1966  because  of  his  support  of  a  statement  made 
that  year  by  the  Student  Nonviolent  Coordinating  Committee  (SNCC)  oppos- 
ing the  war  in  Vietnam. 

Bell,  in  his  majority  opinion,  characterized  the  SXCC  statement  as  a  "call  to 
action  based  on  race ;  a  call  alien  to  the  concept  of  the  pluralistic  society  which 
makes  this  nation."  He  then  went  on  to  say,  "The  call  to  action,  and  this  is  what 
we  find  to  be  a  rational  basis  for  the  decision  which  denied  Mr.  Bond  his  seat, 
is  that  language  which  states  that  SNCC  supports  those  men  in  this  country  who 
are  unwilling  to  respond  to  a  military  draft.  .  .  .  The  SNCC  statement  is  at  war 
with  the  national  policy  of  this  country.  .  .  .  We  are  committed  in  Vietnam." 

Anthony  Lewis  characterized  the  opinion  in  a  column  in  the  New  York  Times 
on  Dec.  30  in  this  way.  "A  legislator  has  less  right  to  free  speech  than  a  private 
citizen,  the  opinion  reasoned,  because  he  takes  an  oath  to  support  the  Constitu- 
tion. The  court  said  the  Georgia  House  could  properly  find  Mr.  Bond's  endorse- 
ment of  the  SNCC  statement  inconsistent  with  the  oath,  and  could  exclude  him. 

"That  decision  was  quickly  and  unanimously  reversed  by  the  Supreme  Court. 
Read  today,  just  10  years  later,  it  seems  like  something  from  the  dark  ages  of 
judicial  jingoism  during  World  War  I.  No  one  would  bother  to  read  it  such  an 
anachronistic,  discredited  opinion  now — except  that  it  so  recently  was  the  con- 
sidered judgment  of  the  man  named  to  be  the  next  Attorney  General  of  the 
United  States." 

One  of  the  most  basic  rights  of  a  democratic  society  is  the  right  to  go  to  the 
polls,  freely  vote  for  a  candidate  for  public  office  whose  politics  you  agree  with 
and  expect  that  if  that  candidate  wins  he  or  she  will  be  seated  by  the  representa- 
tive body  to  which  you  elected  him.  The  framers  of  the  Constitution  felt  so 
strongly  about  this  right  and  were  so  influenced  by  the  attempts  of  the  English 
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Parliament  to  deny  a  seat  to  Cobett  that  they  explicitly  wrote  into  that  document 
the  only  three  criterion  that  a  person  must  meet  to  be  elected  to  Congress.  Mnst 
of  the  State  of  the  Union  have  similar  clauses  in  their  constitutions  and  it  repre- 
sented a  major  threat,  recognized  by  all  nine  members  of  the  Supreme  Court, 
that  an  attempt  was  being  made  to  exclude  someone  from  the  Georgia  legisla- 
ture on  the  basis  of  Constitutionally  protected  speech. 

In  the  area  of  school  desegregation  he  has  consistently  followed  a  course  of 
conduct  designed  to  hold  to  a  minimum  the  achievement  of  school  desegregation. 
He  recently  reiterated  his  position  in  opposition  to  busing  when  he  stated  to  the 
press  that  he  intended  to  continue  to  present  administrations  views  in  this  area. 
In  U.S.  V.  Jefferson  County  Board  of  Education,  380  F.  2d  385  (1967)  the  ma- 
jority of  the  Fifth  Circuit  handed  down  a  strong  opinion  holding  that  school 
districts  have  an  affirmative  duty  to  bring  about  integrated,  unitary  systems, 
and  upholding  the  Health  Education  and  Welfare  Guidelines  setting  percentage 
requirements  for  school  desegregation.  This  opinion  had  nothing  to  do  with 
busing  but  a  variety  of  techniques  for  integrating  a  school  system.  Bell  dis- 
sented in  this  case  referred  to  the  HEW  Guidelines  as  "compelled  integration" 
and  "compulsory  integration"  and  denounced  the  Guidelines  as  an  interference 
with  personal  liberty. 

In  Umted  States  v.  Austin  Independent  School  District,  467  F.  2d  848  (1972) 
the  Fifth  Circuit  reversed  a  District  Court  decision  rejecting  the  HEW  pro- 
posals for  school  desegregation,  and  ordered  effective  relief  to  convert  to  a 
unitary  system.  The  court  particularly  denounced  the  closing  of  all  Black 
schools  which  put  the  burden  of  desegregation  on  Black  students,  and  approved 
busing  to  achieve  desegregation.  Bell  wrote  a  notorious  special  concurring 
opinion  stating  that  the  District  Court  did  not  have  an  obligation  to  eliminate 
all  one-race  schools  and  that  busing  should  be  minimized.  Bell's  opinion  so 
outraged  the  liberal,  pro-civil  rights  wing  of  the  court  that  those  judges  took 
the  unusual  step  of  writing  a  separate  opinion  to  denounce  Bell's  special  con- 
curring opinion  saying  that  it  was  written  "as  if  there  were  no  record  before 
the  Court"  and  that  it  "consists  of  abstract  admonitions  most  of  them  old-hat  to 
this  Court,  so  general  as  to  be  unrelated  to  the  facts  and  the  issues  in  this  case." 
The  called  Bell's  view  that  there  was  no  obligation  to  eliminate  system-wide 
segregation  "destructive"  and  his  language  "blatant  euphemisms  to  avoid  de- 
segregating the  system,  preserving  the  whiteness  of  certain  schools  ...  It  is 
said  that  it  (Bell's  opinion)  marks  a  turning  point  for  this  Court.  It  is  the 
first  backward  step  for  a  Court  that  has  labored  mightily  to  follow  faithfully 
the  mandates  of  the  Supreme  Court  and  of  Congress  in  the  fields  of  civil  rights." 

Bell  has  done  all  that  a  lower  court  judge  could  do.  and  more  than  most  have 
been  able  to  do,  to  circumscribe  the  remedial  principles  and  the  scope  of  public 
school  desegregation. 

In  an  area  of  civil  liberties  concern — that  of  abuse  of  the  Grand  Jury  process 
Bell's  record  is  also  extremely  bad.  Bell  was  one  of  a  three-judge  panel  sitting 
in  the  case  of  Tierney  v.  U.S.  465  F.  2d  806.  Bell,  in  writing  for  the  majority 
upheld  the  continuation  of  a  contempt  of  court  citation  of  five  men  in  spite  of  a 
spate  of  constitutional  claims  that  the  Supreme  Court  had  just  upheld  in  the 
case  of  Rusm  and  Ellshurg  v.  Byrne.  Bell's  opinion  in  this  particular  case  is  so 
opaque  as  to  be  unintelligible. 

A  feature  of  this  case  involves  government  wiretapping  of  one  of  the  counsels 
for  the  defendants.  Bell,  after  reviewing  the  logs  of  the  overhear  in  camera 
decided  that  they  were  irrelevant  to  the  case  and  denied  defense  the  right  to  an 
adversary  hearing.  These  same  logs  were  released  pursuant  to  an  entirely  dif- 
ferent case  a  number  of  months  later  and  it  was  discovered  that  the  contents  of 
the  overhear  conversation  concerned  the  defense  in  the  Grand  Jury  case. 

In  our  study  of  Bell's  record  concerning  employment  discrimination,  con- 
sumer rights,  and  access  to  the  federal  courts  we  have  found  that  Bell  has 
consistently  voted  or  written  opinions  narrowing,  cutting  back  and  circumvent- 
ing the  development  of  needed  democratic  rights.  We  find  on  the  basis  of  Bell's 
record  a  man  whose  control  of  the  Department  of  Justice  would  be  a  serious 
defeat  for  all  Americans  concerned  with  equal  rights  and  justice. 

Senator  Abotirezk  (acting  chairman).  Our  next  witness  is  Susan 
Kokinda  of  the  U.S.  Labor  Party. 
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TESTIMONY  OF  SUSAN  KOKINDA,  U.S.  LABOE  PAETY 

!Ms.  KoKiNDA.  ]Mr.  Chairman  and  members  of  the  committee,  the 
U.S.  Labor  Party  opposes  the  nomination  of  Griffin  Bell.  The  reasons 
thus  far  advanced  in  opposition  by  all  previous  witnesses  has  danger- 
ously obscured  the  real  issues. 

For  that  reason  I  am  going  to  deviate  from  my  prepared  remarks 
because  I  think  it  is  important  that  these  issues  bo  more  fully  clarified. 

The  issue  here  is  not  racism.  There  is  no  question  that  Judge  Bell 
has  taken  actions  that  have  stood  in  fundamental  contradiction  to  the 
rights  of  black  Americans.  But  if  we  are  to  talk  about  racism  in  the 
Carter  administration,  let  us  not  stop  with  Gnffin  Bell.  We  must  fii^t 
talk  about  the  international  economic  and  political  policies  which  that 
administration  is  committed  to. 

These  are  policies  which  will  be  genocide  for  millions  of  xVfricans, 
Latin  Americans,  and  Asians.  These  are  policies  which  aim  to  pro- 
voke war  in  southern  Africa,  which  seek  to  inflame  a  new  war  of  the 
Pacific  and  Latin  America,  and  which  seek  to  renew  the  bloodshed 
in  the  Middle  East. 

As  Labor  Part}''  spokesmen  have  detailed  and  documented  in  testi- 
mony before  other  Senate  confirmation  hearings  during  the  past  week, 
the  Carter  administration  is  dominated  by  David  Hocke feller's  tri- 
lateral commission  on  which  sits  Carter,  Mondale,  Vance,  Blumenthal, 
Brzinski,  Andy  Young,  and  approximately  eight  others  at  this  count. 

The  administration's  fundamental  policy  commitment  is  the  main- 
tenance of  Wall  Street's  debt  structure  at  all  costs.  If  this  means  loot- 
ing the  real  productive  base  of  the  world  economy,  its  industry,  its 
agriculture,  its  labor  force,  so  be  it. 

The  role  of  an  Attorney  General  in  such  an  administration  must  be 
the  hired  ffun  backing  up  the  debt  collector.  Lot  us  he  speoific.  The 
Attorney  General,  along  with  the  Secretaries  of  Health,  Educational, 
and  Welfare,  and  Treasury,  will  have  general  oversight  responsibili- 
ties for  the  Federal  Law  Enforcement  Training  Center  in  Georgia. 
This  center,  ostensibly  a  training  ground  for  the  Alcohol,  Tobacco, 
and  Firearms  agency  of  the  Treasury  Department — FDA  under  Agri- 
culture, et  cetera — is,  according  to  sources  in  the  intelligence  commu- 
nity which  have  stepped  forward  to  us,  currently  the  locus  of  a 
reorcranization  of  the  intelligence  community. 

This  reorganization  will  more  closely  interface  lower  IVTanhattan's 
private  and  quasi-private  intelligence  arms  such  as  Interpol  and  the 
Institute  for  Policy  Studies  with  official  National  Security  Council 
directed  enforcement. 

Senator  Abotjrezk  (acting  chairman).  "Whoso  intelligence  arm  is 
the  Institute  for  Policy  Studies? 

Ms.  KoKiNDA.  The  National  Security  Council. 

We  have  attempted  to  step  forward  in  front  of  many  committees 
in  this  Congress  with  documentation  to  that  effect.  I  would  be  very 
glad  to  provide  it,  if  you  so  desire. 

Senator  Abourezk.  ]Mark  Easkin  would  be  ^-cry  surprised  to  hear 
that. 

Ms.  KoKixDA.  I  am  sure  he  will  be  very  surprised  to  hear  it  said  in 
the  Senate. 
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According  to  our  source,  the  Federal  Law  Enforcement  Training 
Center  is  currently  acting  as  a  command  center  for  various  assassina- 
tion teams  and  for  the  deployment  of  the  trilateral  commission's  drug 
and  gunrimning  apparatus. 

If  any  of  you  are  skeptical  about  the  interface  between  private  and 
public  intelligence  networks,  I  would  suggest  that  you  refer  to  the 
testimony  given  on  Tuesday  before  the  Senate  Foreign  Eelations  Com- 
mittee by  former  U.S.  Ambassador  to  Chile,  Edward  Corey.  He  de- 
tailed for  over  1  hour  the  direct  relationship  between  David  Rocke- 
feller's multinational  groups  and  the  Federal  Government's  activities 
in  Chile.  He  specifically  detailed  the  role  of  such  people  as  the  late 
Robert  Kennedy  and  others  in  inviting  David  Rockefeller's  pri- 
vate intelligence  apparatus  into  the  covert  activities  of  the  U.S. 
Government. 

If  anyone  else  is  skeptical  about  the  drug  and  gmirunning  capabili- 
ties that  are  associated  with  Federal  law  enforcement  arms,  I  again 
refer  you  to  attempts  on  our  part  to  bring  witnesses,  some  formerly 
associated  with  the  intelligence  community,  before  the  Senate  and 
the  House  to  testify  in  great  detail  to  that  effect. 

A  byproduct  of  the  reorganization  of  the  intelligence  community — 
bringing  again  these  quasi-private  apparatus  into  the  Federal  appa- 
ratus— must  be  the  Watergating  of  honest  law  enforcement  agencies, 
both  on  a  national  and  a  local  level,  who  think  it  is  their  duty  to  stop 
gunrunning  and  drugrunning  rather  than  to  propagate  it. 

Internationally  this  apparatus  is  already  in  place.  In  the  past  month 
no  less  than  six  political  assassinations  have  been  carried  out  in  Paris, 
Greece,  and  the  Mideast.  In  each  case  it  has  been  against  leading 
spokesmen  or  negotiators  for  a  new  world  economic  order  or  a  peaceful 
Geneva  settlement  in  the  Mideast. 

I  might  add  the  Institute  for  Policy  Studies  was  identified,  not  by 
name  but  by  personnel,  by  sources  in  Greece  who  were  the  subject  of 
one  of  those  assassinations. 

Domestically,  we  can  expect  the  Attorney  General,  looking  through 
tliis  training  center  and  other  apparatus,  to  act  as  a  deployment  center 
for  terrorism,  especially  National  Security  Council-directed  nuclear 
terrorism,  and  for  an  increased  flood  of  drugrunning  in  the  country. 
This  will  parallel  Carter  administration  personalities  such  as  Dr. 
Peter  Born's  attempt  to  legalize  various  forms  of  drugs  and  narcotics. 

These  networks  give  the  trilateral  commission  a  two-pronged  ability. 
One  is  of  terror  and  counterterror.  You  create  the  terror,  and  then 
you  come  in  with  an  enhanced  police  ap))aratus  to  take  of  it. 

Second,  to  generally  erode  the  political  fiber  of  the  country  as  a 
whole  and  its  abilit^^  to  resist  the  zero  growth  deindustrialization 
policies  of  the  Carter  trilateral  administration. 

Judge  Bell's  background  qualifies  him  to  administer  such  an  ap- 
paratus on  at  least  two  counts. 

First,  his  role  in  the  civil  rights  movement  in  Georgia ;  and,  second 
his  role  in  the  reorganization  of  the  Georgia  law  enforcement  ap- 
paratus qualifies  him. 

On  the  first,  we  look  at  Judge  BelFs  record.  It  goes  back  and  forth. 
On  one  moment  he  is  suj^portive  of  massi^'e  resistance  or  supportive 
of  people  who  obtain  to  that  position.  On  another  moment,  he  is 
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placing  33  school  districts  in  Georgia  under  receivership  for  enforced 
desegregation.  On  another  moment,  he  mnj  be  opposing  a  particular 
action  of  desegregation. 

What  does  this  mean  ?  This  is  not  a  contradiction. 

It  reflects  the  conscious  needs  of  lower  Manhattan  in  the  early 
1960's.  Knowing  that  the  shrinkage  of  the  real  productive  base  of  the 
economy,  starting  in  1957,  would  most  immediately  affect  the  black 
population  in  this  country  and  would  provoke  political  resistance, 
lower  Manhattan  forces  through  especially  the  Ford  Foundation  and 
personalities  such  as  Joseph  Eauh,  who  was  here  yesterday,  and  others, 
intervened  to  shape  the  civil  rights  movement  in  such  a  way  as  to  pro- 
voke the  most  confrontation  and  divisiveness ;  and  to  insure  that  the 
black  population  in  this  country,  as  their  capability  to  actually  enter 
an  expanding  productive  economy  shrank,  to  insure  that  the  black 
population  was  diverted  from  the  real  cause  of  the  discrimination 
against  them. 

On  the  second  front,  in  terms  of  reorganization  of  the  law  enforce- 
ment apparatus.  Judge  Bell  through  a  series  of  investigations  de- 
manded programs  which  would  destroy  the  fundamental  freedoms 
guaranteed  under  the  U.S.  Constitution  and  Bill  of  Eights.  I  refer 
here  to  his  position  heading  up  the  Atlanta  Crime  Commission,  which 
made  specific  proposals  for  reorganizing  the  State's  criminal  justice 
structure  and  later — not  his  direct  participation,  but  certainly  his 
input  into  the  Georgia  Crime  Commission,  which  again  cooperated  in 
the  Law  Enforcement  Assistance  Agency  reorganization  of  the  State 
of  Georgia. 

Again,  this  is  the  same  point  that  Avas  made  earlier.  In  order  to  de- 
ploy terror  counterterror  apparatus  against  the  population  of  this 
country,  you  must  Wategate  and  streamline  and  reorganize  honest 
law  enforcement  officials  in  this  country  to  insure  their  hands  are  tied 
in  doing  anything  to  this  effect. 

My  v/ritten  testimony,  which  I  think  you  have,  details  the  recom- 
mendations that  come  out  of  these  two  commissions  in  more  detail.  We 
ask  that  it  be  submitted  for  the  record. 

[The  prepared  statement  referred  to  follows.] 

Testimony  of  Susan  Kokinda,  U.S.  Labor  Pasty 

GrifSn  Bell  has,  throughout  his  judicial  career,  sought  to  destroy  the  rights 
and  liberties  guaranteed  by  the  U.S.  Constitution,  and  has  been  personally  in- 
volved in  criminal  conspiracies  which  have  brought  great  harm  to  citizens  of 
the  United  States.  Rather  than  be  allowed  to  hold  this  nation's  highest  law 
enforcement  post,  Mr.  Bell  should  be  disbarred  for  actions  that  are  designed 
to  turn  the  legal  system  of  the  United  States  into  the  enforcement  apparatus 
of  a  police  state. 

In  fact,  Mr.  Bell's  expertise  in  the  creation  of  a  full-fledged  police  state  in 
this  country,  under  a  Trilateral  Commission  Administration  appears  to  be  the 
major  contributing  factor  in  the  choice  of  Mr.  Bell,  whose  personal  moral  philos- 
ophy— as  exemplified  by  his  strenuous  support  for  the  Supreme  Court  nomina- 
tion of  Harrold  Carswell — certainly  cannot  be  considered  a  qualification  for 
high  office.  Since  his  early  legal  career  as  a  member  of  the  Atlanta  law  firm 
of  King  and  Spaulding  (the  legal  counsel  of  the  Coca-Cola  Company,  whose 
president,  J.  Paul  Austin,  has  been  Jimmy  Carter's  political  mentor).  Bell  sup- 
ported the  use  of  troops  to  quell  provoked  integration  riots  at  the  University  of 
Georgia. 
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\fter  be  became  a  member  of  the  Fifth  Circuit  Court  of  Appeals  in  1960,  Bell 
continued  this  inflammatory  line.  Bell  set  the  precedent  for  federal  jndge^  to 
nut  school  districts  under  receivership  to  implement  desegregation  ruhngs.  At 
one  point,  Bell  boasted  that  he  had  33  Mississippi  counties  under  receivership 
\s  you  will  remember,  the  Bell  precedent  for  the  de  facto  judicial  takeover  ot 
local  governments  was  used  recently  in  Boston,  Massachusetts  by  Judge  Garnty 
in  a  fashion  which  clearly  contributed  to  racial  violence  in  the  city. 

In  at  least  one  instance.  Bell  is  credited  with  publicly  convincing  a  school 
board  not  to  join  a  desegregation  suit,  a  move  which  created  major  tension  in 
Georgia.  Bell  was  hearing  a  desegregation  suit  for  the  City  of  Atlanta  brought 
by  the  ACLU,  when  he  was  invited  to  speak  at  the  Atlanta  Forum  on  the  legal 
aspects  of  the  case— a  highly  improper  act  for  a  judge  in  itself.  At  the  meeting 
Bell  convinced  the  City  School  Board  not  to  join  another  ACLU  cases  for  desegre- 
gation of  the  district,  thereby  sabotaging  the  ACLU's  ability  to  win  that  county 

case.  .       ^         .     .  ^  1  ,       T 

At  the  same  time  Bell  laid  the  basis  for  turning  Georgia  into  a  model  police 
state  as  soon  as  Jimmy  Carter  took  over  the  Governorship.  The  apparatus  cre- 
ated by  Bell  in  Georgia  is  the  framework  which  the  Trilateral  Commission 
intends  to  implement  nationally  under  Bell's  aegis. 

Through  a  series  of  investigations  Bell  demanded  programs  that  would  destroy 
the  fundamental  freedoms  guaranteed  under  the  U.S.  Constitution  and  Bill  of 
Eights.  In  1965  Bell  headed  up  the  Atlanta  Crime  Commission  which  made  spe- 
cific proposals  for  reorganizing  the  state's  criminal  justice  structure.  These  were 
all  implemented  when  Jimmy  Carter  became  governor  in  1970.  Specifically  the 
Atlanta  Crime  Commission  called  for — 

Classification  centers  to  profile  prisoners  and  channel  them  into  prison 
programs  for  brainwashing  or  use  as  labor ; 

Vocational  training  centers  that  created  and  directed  a  cheap  youth  labor 
pool ;  and 

Alcoholic  rehabilitation  centers  which  under  the  guise  of  treating  a  medi- 
cal problem,  conditioned  prisoners  into  docility  and  then  released  them  into 
specific  jobs. 
Two  years  later,  the  Georgia  Crime  Commission  w-as  established  which  com- 
pletely overhauled  the  Georgia  criminal  system  using  funds  from  the  Law  En- 
forcement Assistance  Administration,  the  federal  program  through  which  the 
Rockefellers  have  created  a  large  part  of  their  police-state  apparatus.  At  this 
time  Bell  was  still  a  federal  judge  and  it  would  have  been  inappropriate  for  him 
to  have  publicly  participated  in  the  designation  of  programs  to  be  funded  via  the 
LEAA :  However,  Jim  McGovern,  the  director  of  the  program  has  declared  that 
he  had  extensive  contact   with  Bell   throughout   the  period  cf  1967-74   when 
McGovern  headed  the  program.  "His  input  was  on  it,"  said  McGovern.  "I  met  with 
him  and  discussed  our  program  with  him  and  was  guided  accordingly." 

The  Georgia  Crime  Commission  established  the  following,  with  funds  from 
the  LEAA— 

Added  Georgia  criminal  records  to  a  national  system  of  criminal  files — a 
1984  style  profile  apparatus ; 

Created  the  Judicial  Council  which  revamped  court  systems  and  monitored 
judges'  decisions  creating  conditions  under  which  independent  judicial 
decisionmaking  was  impossible ; 

A  mandatory  sentencing  program  was  established  which  prevented  judges 
from  any  original  decision-making ; 

A  drug  abuse  program  was  created  through  which  addicts  were  turned 
into  controlled  zombies,  to  be  deployed  by  the  LEAA ;  and 

Established  vocational  training  programs  and  pre-release  programs  where 
youth  were  funnelled  into  designated  jobs. 
As  a  federal  judge.  Bell  has  concentrated  on  revamping  the  court  system, 
to  eliminate  the  ability  of  Americans  to  have  a  fair  trial  anywhere  in  the  U.S. 
As  a  leading  member  of  the  Federal  Judicial  Center,  the  research  arm  of  the  U.S. 
Supreme  Court,  Bell  has  worked  with  the  Russell  Sage  Foundation  (a  major 
think-tank  of  the  Rockefeller  family)  and  John  J.  McCloy  (a  leading  Wall 
Street  lawyer  and  former  Chase  Manhattan  board  member)  in  forcing  through 
a  system  of  mandatory  prison  sentences.  This  would  destroy  the  concept  of 
justice  as  established  in  the  U.S.  Constitution  and  reduce  judges  to  rubber  stamps. 
Senator  Edward  Kennedy  has  already  prepared  legislation  demanding  mandatory 
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sentencing  under  the  theory  that  prisons  should  be  for  punishment  not 
rehabilitation. 

Last  year,  the  Federal  Judicial  Center  proposed  a  Court  of  Appeals  that  would 
handle  cases  normally  evaluated  by  the  Supreme  Court,  in  effect  eliminating  the 
functioning  of  the  constitutionally  mandated  highest  court. 

Bell  has  also  headed  up  an  Ad  Hoc  Committee  of  the  Center  which  has  been 
evaluating  how  to  eliminate  convicts'  right  to  petition.  He  has  also  been  a  mem- 
ber of  the  American  Bar  Association's  Commission  on  Standards  and  Goals  of 
Judicial  Administration  which  has  advocated  rapid  court  action,  reducing  a 
person's  ability  to  have  a  fair  and  adeqiiate  trial. 

Ms.  KoKiNDA.  To  conclude,  the  United  States  stands  at  a  branching 
point  right  now.  The  rest  of  the  world,  led  by  Italy,  the  OPEC  coun- 
tries, with  increasing  support  from  Western  Europe,  the  Soviet  Union, 
is  offering  a  chance  for  a  new  monetary  system  based  on  real  produc- 
tion, based  on  increasing  wealth  for  the  world's  population.  They  are 
offering  to  the  United  States  to  join  in  to  that  Ncav  World  economic 
order. 

That  New  World  economic  order  stands  in  fundamental  contradic- 
tions to  the  interests  of  the  trilateral  commission  and  the  forces  asso- 
ciated with  lower  ISIanhattan.  The  role  that  the  U.S.  Senate  and  House 
of  Representatives  must  take  in  this  period  is  to  decide  which  way  you 
will  go.  I  speak  not  only  of  the  rejection  of  the  confirmation  of  many 
of  the  Carter  appointees,  but  whether  you  are  going  to  join  with  the 
rest  of  the  world  in  entering  a  new  era  of  peace  and  prosperity.  It  is 
immediately  on  the  horizon. 

Will  you  instead  cling  to  the  policies  of  a  bankrupt  monetary  sys- 
tem, deindustrialization,  zero  growth,  and  slave  labor  and  the  conso- 
nant infringement  on  ciivl  rights  which  that  implies  ? 

That  is  the  choice  which  faces  every  Member  of  the  U.S.  Congress. 
That  is  the  choice  we  are  posing  to  the  American  population. 

We  have  no  doubt  as  to  where  the  American  population  will  go  in 
this.  We  hope  the  U.S.  Senate  and  House  of  Representatives  will 
follow  in  the  best  interests  of  this  industrial  democracy. 

Thank  you. 

Senator  Abourezk.  Any  questions  ? 

[No  response.] 

We  thank  you. 

The  written  material  supplied  by  Ms.  Kokinda  will  be  made  a  part 
of  the  record. 

Willie  Mae  Reid,  Socialist  Workers  Party  ? 

[No  response.] 

Beverly  Moore,  director  for  Citizens  for  Class  Action  Lawsuits, 
Washington,  D.C.  ? 

[No  response.] 

Onyango  Sawyer,  National  Coalition  To  Aid  Prisoners  and  Their 
Families  ? 

TESTIMONY    OF   ONYANGO    SAWYER,    PRESIDENT,    NATIONAL 
COALITION  TO  AID  PRISONERS  AND  THEIR  FAMILIES 

Mr.  Sawyer.  Mr.  Chairman,  first  of  all,  before  I  introduce  the  dis- 
tinguished individual  with  me,  I  say  that  indeed  it  is  an  honor  and  a 
pleasure  to  be  able  to  come  forth  and  protest  an  unjust  act  that  was 
committed  by  the  President-elect  and  to  be  sitting  in  the  same  seat  as 
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a  great  freedom  fighter  like  Julian  Bond  and  a  great  woman  like 
Charlene  Mitchell  and  a  great  man  like  Clarence  Mitchell  and  great 
people  like  the  NAACP. 

They  also  understand  that  Mr.  Carter  has  dealt  a  death  blow  to  the 
black  community  and  poor  people,  who  primarily  will  be  affected  by 
the  decision  of  Mr.  Carter  to  nominate  Mr.  Griffin  Bell  as  the  U.S. 
Attorney  General. 

The  individual  with  me  is  Minister  Abdul  Yahweh  Jakuwa  of  the 
Afro-American  nation.  He  is  an  individual  who  has  traveled  around 
the  country  fighting  injustice  not  only  for  black  people  but  for  all 
people. 

The  question  we  continue  to  talk  about,  civil  rights,  really  is  an 
injustice  to  black  people;  as  black  people,  we  are  human  beings. 

Therefore  the  question  is  human  rights  and  God-given  rights.  We 
feel  that  when  Mr.  Bell  was  in  opposition  to  black  children  receiving 
an  adequate  education,  it  was  not  a  question  of  desegregation  but  it 
was  a  question  of  denying  God-given  rights.  These  are  rights  that  we 
are  born  with  and  rights  that  you  cannot  legislate. 

Let  me  also  just  for  a  moment,  Mr.  Chairman,  ask  you  to  have  a 
moment  of  silence  for  a  great  man  whose  birthday  is  tomorrow.  I  say 
that  because  probably  a  number  of  white  people  will  not  be  observant 
of  the  birthday  of  a  great  man  like  Mr.  ISIartin  Luther  King,  Jr.,  a 
man  who  fought  for  the  riglits  of  all  people. 

With  that,  Mr.  Chairman,  could  we  have  a  moment  of  silence  to  the 
great  Martin  Luther  King,  Jr.  ? 

Senator  Abourezk  [acting  chairman].  Certainly. 

[A  moment  of  silence.] 

Mr.  Saw^tf.r.  I  have  a  prepared  statement.  You  probably  have  a  copy 
of  it.  There  are  probably  some  typographical  errors  and  some  words 
misspelled.  That  was  because  the  situation  here,  as  other  folks  have 
talked  about,  was  a  rushed  situation  in  terms  of  our  trying  to  prepare 
a  statement,  and  because  we  are  a  new  organization  we  did  not  Imow 
the  procedure  to  go  through  to  come  forth  to  testify.  We  called  the 
Congressional  Black  Caucus  and  talked  to  an  aide  of  another  beauti- 
ful individual,  the  Honorable  Barren  Mitchell.  He  informed  us  of  the 
procedure  that  we  would  have  to  go  through  in  order  to  testify  against 
the  nomination  of  Judge  Griffin  Bell. 

[The  prepared  statement  referred  to  follows.] 

National  Coalition  to  Aid  Prisoners  and  Their  Families 

My  name  is  Onyaugo  Sawyer,  elected  president  of  the  National  Coalition  to  help 
prisoners  and  their  families.  We  are  a  national  organization  with  chapter  in 
15  states  around  the  country.  We  are  a  movement  dedicated  to  the  elimination 
of  injustice  in  the  criminal  .iustice  system.  Criminal  justice  system  is  the 
strongest  part  of  government.  This  is  one  of  the  reasons  why  we  object  to  the 
nomination  of  Griffith  Bell  as  Attorney  General  of  the  United  States.  Mr.  Bell 
on  a  number  of  occasions  spoke  ont  acainst  the  rehabilitation  of  prisoners,  and 
called  for  stricter  sentencing  and  punishment  for  criminals  who  happen  to  be 
black  or  poor,  or  black  and  poor,  without  understanding  the  social  and  eco- 
nomic impact  that  creates  a  criminal.  Evidence  can  be  shown  with  the  rise  of 
black  people  in  the  prison  system  in  Georgia.  Information  by  the  southern  prison 
project  tells  us  that  liy  the  year  of  1981  they  project  12,000  new  individuals  to 
the  prison  system,  and  other  information  reveals  that  by  the  year  of  1981  more 
than  fifty-one  percent  of  the  poptilation  in  prison  will  be  black  males  between 
the  ages  of  19-28  years  old.  Georgia  is  in  the  vanguard  to  commit  capital  punish- 
ment genocide  against  black  males.  Mr.  Bell  is  a  part  of  that  system  in  Georgia. 
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We  are  also  against  Mr.  Bell's  nomination  I)ecause  of  his  past  membership  in  a 
private  club  that  excluded  other  members  of  the  human  family.  We  do  not  want 
to  be  misunderstood,  our  opposition  is  not  because  of  his  membership,  but  be- 
cause the  club  has  done  nothing  to  enhance  human  life  and  aids  only  the  preser- 
vation of  the  southern  white  man  and  speaks  of  the  mentality  of  that  individual. 
Therefore  we  ask  that  the  hearing  be  postponed  until  members  of  the  Black 
Caucus  and  the  NAACP  meet  with  the  President-elect  to  select  an  individual 
who  reflects  the  position  that  Mr.  Carter  has  attempted  to  demonstrate. 

Mr.  Sawyer.  Let  me  say,  as  Dr.  King  would  probably  say  if  he  were 
here  testifying,  and  I  am  sure  he  would  testify  against  the  nomination 
of  Griffin  Bell  because  he  was  a  man  who  also  protested  injustice.  Dr. 
King  at  one  time  stated  that  "injustice  anywhere  is  a  threat  to  justice 
everywhere." 

With  that,  I  would  like  to  say  that  my  name  is  Onyango  Sawyer.  I 
am  the  elected  president  of  the  National  Coalition  to  help  prisoners  and 
their  families.  We  are  a  national  organization  with  chapters  in  fifteen 
states  around  the  country. 

Let  me  also  say  because  the  prisoner  population  around  the  country 
with  individuals  who  are  on  parole,  probation,  who  are  in  confinement, 
we  are  over  250,000  strong,  those  individuals  who  are  directly  touched 
by  the  prison  system.  We  also  say  that  because  the  average  individual 
who  is  in  prison  com.es  from  a  family  of  four  and  five,  which  happens 
to  be  black,  poor,  Chicano,  Mexican- American,  Puerto  Eican,  we  touch 
over  1  million  people  around  the  country. 

I  do  not  represent  those  individuals,  but  I  represent  the  concern  of 
those  individuals  because  I  myself  have  been  the  victim  of  the  racist 
criminal  justice  system.  I  myself,  from  a  very  young  boy,  spent  IV2 
years  in  prison.  I  myself  understand  the  racism  that  exists  within  the 
Federal  Bureau  of  Prisons  that  Mr.  Bell  will  head  if  he  is  confirmed. 

We  are  a  movement  dedicated  to  the  elimination  of  injustice  in  the 
criminal  justice  system.  The  criminal  justice  system  is  one  of  tlie 
strongest  parts  of  the  Government  that  affects  black  people,  poor 
people,  and  the  so-called  minorities.  This  is  one  of  the  reasons  why  we 
object  to  the  nomination  of  Griffin  Bell  as  Attorney  General. 

Information  from  Georgia  tells  us  that  on  a  number  of  occasions, 
Mr.  Griffiji  Bell  has  spoken  out  against  the  rehabilitation  of  prisoners 
and  called  for  stricter  sentencing  and  punishment  for  criminals  who 
happen  to  be  black  or  poor  or  black  and  poor.  He  did  not  understand 
the  social  or  economic  impact  that  creates  a  criminal. 

Let  me  also  say  that  Mr.  Bell  on  record  said  that  he  is  for  capital 
punishment.  But  he  does  not  know  what  crimes  capital  punishment 
should  be  for.  We  say  that  capital  punishment  is  a  barbarous,  racist 
act.  The  reason  why  is  because  the  majority  of  individuals  who  are 
on  death  row  around  the  country  are  black  and  poor. 

Evidence  can  be  shown,  with  the  rise  of  black  people  in  the  prison 
system  in  Georgia,  information  by  the  southern  prison  project  tells 
us  that  by  the  year  1981  they  project  12,000  new  individuals  in  the 
prison  system.  Other  information  reveals  that  by  the  year  1981  over 
51  percent  of  the  population  in  prisons  will  be  black  males  between  the 
ages  of  19  and  28. 

Let  me  just  also  say,  Mr.  Chairman,  that  the  majority  of  those  indi- 
viduals who  are  incarcerated  in  Georgia  are  black  people,  poor  people,, 
and  a  number  of  them  were  incarcerated  during  the  Nixon  and  the 
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Ford  regime.  ^Ve  find  that  during  the  Nixon  cand  the  Ford  regime 
unemployment  increased  tremendoush^  in  the  black  com.mimity.  It  has 
not  decreased,  but  continues  to  increase. 

We  find  that  among  black  youth  the  unemployment  rate  is  over  50 
percent.  We  find  that  within  the  black  community  around  the  country 
that  the  unemployment  rate  is  over  13  percent.  We  find  here  in  Yf  ash- 
ington,  D.C.,  in  terms  of  prison  population  increasing,  that  each  month 
the  population  in  prison  increased  by  100  men.  This  is  as  a  result  of 
the  unemployment  situation  here  in  Washington.  D.C. 

We  say  that  Georgia  is  in  the  vanguard  to  commit  genocide  against 
black  males.  We  say  that  because  the  individual  who  is  a  victim  of 
the  prison  system  in  Georgia  is  black  between  the  ages  of  19  and  28. 

We  say  that  l'h\  Bell  is  a  part  of  that  system  in  Georgia. 

We  are  also  against  Mr.  Bell's  nomination  because  of  his  past  mem- 
bership in  a  private  club  that  excluded  other  members  of  the  human 
family.  We  do  not  want  to  be  misunderstood.  We  think  that  it  is  also 
a  God-given  ridit  that  individuals  belong  to  any  club  that  they  want 
to  belong  to.  But  we  feel  that  that  club  should  be  enhancing  the 
quality  of  life  for  human  beings. 

The  clubs  that  ]\Ir.  Bell  belonged  to  preserved  the  mentality  and  the 
racist  nature  of  the  southern  white  man.  Tlie  clubs  that  Mr.  Bell  be- 
lon^red  to  even  excluded  white  women.  That  tells  us  of  the  mentality  of 
Mr^Bell.  We  say  that  INIr.  Bell  suffers  from  a  racist  mentality.  We  say 
that  that  racist  mentality  continued  to  the  point  of  where  Mr.  Carter 
made  a  statement  that  he  felt  as  though  he  should  be  President  of  all 
the  people,  not  President  of  white  people,  not  President  of  black 
people,  but  President  of  the  human  family  that  lives  within  the  con- 
fines of  the  United  States. 

We  say  that  Mv.  Bell,  if  he  has  withdrawn  his  membership  in  those 
private  clubs,  did  not  withdraw  his  membership  until  indirect  or  direct 
pressure  was  applied  on  him  from  the  President-elect,  Mr.  Jimmy 
Carter. 

Therefore,  ISIr.  Chairman,  we  may  be  late  in  our  request,  but  we  are 
asking  that  the  hearings  be  postponed  until  the  Black  Caucus,  the 
XAACP,  and  other  concernecl  groups  could  meet  with  individuals  so 
that  they  could  elect  an  individual  who  reflected  the  position  that  Mr. 
Carter  lias  attempted  to  demonstrate. 

Let  me  also  say  that,  as  a  Federal  judge,  ]Mr.  Bell  should  have  been 
an  individual  who  stood  for  justice.  But  we  found  that  Mr.  Bell,  as  a 
Federal  judge,  was  not  an  individual  who  stood  for  justice.  One  way 
that  he  tried  to  excuse  himself  as  not  being  an  individual  who  stood 
for  justice  was  when  he  used  the  example  that  Mr.  Kennedy  in  1961 
also  belonged  to  a  private  club. 

We  say  that  that  excuse  is  an  excuse  that  the  committee  should  not 
accept.  We  say  that  if  Mr.  Bell  was  a  member  of  private  clubs,  we  know 
that  he  was  a  member  of  private  clubs  as  a  result  of  the  evidence  that 
has  been  produced,  then  he  was  in  violation  of  the  law  as  being  a  Fed- 
eral judge. 

A  judge  is  an  individual  who  is  supposed  to  represent  all  the  people. 
Judg"os  are  supposed  to  be  individuals  who  are  impartial.  But  we  as  a 
result  of  Mr.  Bell's  membership  in  a  private  club  know  that  he  was  not 
impartial.  He  was,  in  fact,  conspiring  to  continue  to  oppress  black 


442 

people,  women,  and  other  minorities  whose  riglits  are  to  belong  to  any 
clnb  that  they  would  like  to. 

We  also  feel  that  IVIr.  Bell's  confirmation  will  result  in  a  number  of 
black  people  around  the  coimtry  being  discouraged.  We  feel  that  a 
number  of  them  will  show  that  discouragement  in  the  next  election 
year. 

Let  me  also  say,  Mr.  Chairman,  that  a  number  of  black  people  have 
paraded  in  front  of  this  committee  today  supporting  Mr.  Bell.  Let's 
check  them  out.  You  mentioned  Mr.  McKinney.  He  is  a  politician.  He 
is  running  for  Mr.  Andrew  Young's  seat,  you  see.  I  do  not  know  if  he 
was  joking  or  not,  but  in  questioning  him  about  his  support  for  Mr. 
Bell,  he  said  that  Mr.  Bell  may  do  a  fundraiser  for  him  in  Georgia. 

So  we  find  that,  like  all  black  people  when  they  see  a  little  hope 
and  have  aspirations,  they  all  want  a  piece  of  the  pie.  Those  same 
black  folks  who  run  in  front  of  this  committee  this  morning  want  a 
piece  of  that  pie.  They  see  hope  in  the  election  of  Mr.  Carter. 

Therefore  they  would  support  any  individual  who  they  felt  could 
get  them  a  piece  of  that  pie.  I  say  that  Mr.  Innis,  in  his  attacks  upon 
the  NAACP  this  morning,  who  attacked  Mr.  Mitchell,  who  I  have 
great  admiration  for  because  Mr.  Mitchell  is  to  me  an  individual  who 
dedicated  his  life  to  fighting  for  freedom.  That  was  not  only  for 
black  people  but  for  all  oppressed  people. 

I  have  some  problems  with  some  of  the  politics  of  the  NAACP. 
But  I  must  say  that  the  NAACP  has  been  consistent  in  their  fight 
for  human  rights  and  justice  for  all  people.  Mr.  Innis  does  not  speak 
for  the  black  community.  If  any  of  you  individuals  who  sit  in  this 
room  today  thinks  that  Mr.  Innis  speaks  for  the  black  community, 
then  you  are  out  of  touch  with  your  black  constituents. 

I  would  say  that  the  NAACP  speaks  more  for  the  black  community 
than  he  does.  Let's  check  out  some  of  the  things.  I  do  not  like  to 
attack  black  folks,  but  when  I  see  individuals  attacking  an  organiza- 
tion like  the  NAACP  and  Mr.  Mitchell,  then  we  just  have  to  talk  about 
some  of  their  history.  Mr.  Innis  is  the  same  man  who  tried  to  recruit 
black  men  to  go  to  Angola  to  fight  on  the  side  of  the  South  Africans 
against  other  black  individuals  under  the  pretense  that  it  was  a 
peace-keeping  force.  The  black  community  at  that  time  rose  up 
against  Mr.  Innis. 

I  would  say  that  if,  over  the  weekend,  you  went  back  to  your  district 
or  wherever  you  are  from  and  sent  out  individuals  to  poll  grass  root 
individuals,  welfare  mothers,  and  those  individuals  who  receive  food 
stamps,  those  individuals  who  may  scrub  your  floors,  other  individuals 
who  live  in  ghettos,  they  will  be  in  opposition  to  Mr.  Bell. 

The  reason  why  they  would  be  in  opposition  to  Mr.  Bell  is  because 
Mr.  Bell,  to  me  and  to  other  individuals  I  have  talked  to,  has  not 
changed  his  racist  attitude.  He  has  not  changed  from  being  the  Mr. 
Bell,  the  racist,  to  a  Mr.  Bell  the  moderate.  It  is  politically  feasible 
for  him  to  come  in  front  of  a  committee  that  will  vote  on  him  for  one 
of  the  highest  positions  in  the  land. 

When  he  says  he  made  a  mistake  in  denying  Julian  Bond  his  seat 
is  something  that  is  now  politically  feasible  for  the  black  folks  who 
elected  Mr.  Carter.  We  know  that  Mr.  Carter  is  indebted  to  my  mother 
who  worked  for  him,  is  indebted  to  this  man's  mother,  and  the  other 
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poor  black  women  who  are  working  for  him  now,  answering  phones 
for  his  inauguration.  He  is  indebted  to  us.  The  debt  cannot  be  paid 
by  giving  us  a  Mr.  Bell  as  Attorney  General. 

In  conclusion,  Mr.  Chairman,  I  would  like  to  read  a  letter  to  you 
from  an  individual  who  is  confined  in  the  Federal  prison  in  Lewis- 
burg.  I  do  not  know  if  you  are  familiar  with  the  Federal  prison  system. 

The  Federal  prison  system  is  the  most  racist  prison  system  in  the 
whole  country.  Let  me  say  why.  It  is  because  they  have  tried  to  hide 
their  racist  attack  on  black  males  in  general  and  black  men  specifically 
who  come  from  Washington,  D.C.  It  is  not  like  a  State  like  Alabama  or 
Mississippi  that  does  nothing  to  hide  their  abuse  and  racist  within 
the  prison  system. 

The  Federal  Bureau  of  Prisons  tries  to  cover  up  the  racist  acts  and 
attacks  against  black  men  within  that  system. 

This  letter  I  received  from  a  man  from  Washington,  D.C.  He  starts 
off  by  saying — I  won't  mention  his  name  for  fear  of  repercussions.  If 
his  name  is  mentioned,  I  would  say  that  by  Monday  it  is  a  possibility 
that  he  would  be  dead. 

He  says : 

Dear  Mr.  Sawyer :  I  take  great  pain  in  writing  this  letter  because  the  subject 
of  discussion  I  find  demeauinf;-  to  my  character.  It  appals  uie  even  more  that  tlie 
possibility  exists  that  responsible  officials  here  are  conspiring  against  me  because 
of  where  I  came  from  in  terms  of  a  particular  section  of  a  city. 

In  my  mind  this  is  a  replay  of  what  happened  to  cause  me  to  be  here  in  the 
first  i>lace.  First  of  all,  me  and  five  other  guys  were  apprebouded  Wednesday, 
January  5,  1977,  and  talven  to  administrative  detention  under  the  pretext  of 
investigation  for  possible  institutional  violation.  At  this  .iunction.  none  of  us  has 
been  officially  informed  what  we  are  being  investigated  for  or  how  long  we  will 
be  here. 

Subsequently  it  seems  that  some  reliable  information  has  l)een  Itrought  to  our 
attention  to  the  effect  that  they  are  holding  us  here  while  they  process  tbe  papers 
for  other  institutions.  Moreover,  it  is  also  said  that  our  being  here  was  pre- 
planned and  calculated  that  the  officials  here  are  out  to  transfer  as  many  D.C. 
inmates  as  they  possibly  can ;  that  whatever  it  takes  to  get  rid  of  them  will  be 
done. 

It  seems  that  whatever  is  needed  to  justify  out  transfer  it  should  be  used.  If 
all  that  I  am  saying  comes  to  pass,  this  place  needs  to  be  investigated  immedi- 
ately. Whether  I  benefit  or  not,  over  400  D.C.  inmates  incarcerated  here  do  not 
stand  a  chance  if  this  type  of  practice  is  allowed. 

The  first  thing  I  wish  that  you  would  do  is  call  the  Bureau  of  Prisons  and  ask 
for  a  full-scale  investigation  of  this  matter,  a  meaningful  investigation,  not  a 
whitewash  one.  If  nothing  is  done,  go  to  the  Civil  Rights  Section  of  the  Justice 
Department.  Follow  that  up  by  asking  for  an  audience  with  the  Congressional 
representative  of  the  District  of  Columbia.  Press  for  an  investigation  by  his 
agency  and  other  agencies  that  you  spoke  of  in  the  past. 

Bring  as  much  public  exposure  on  this  place  as  is  humanly  possible.  Man.  it  is 
incredible  all  the  time  I  have  been  here  I  have  tried  to  mind  my  business  like  I 
have  done  for  the  almost  six  years  that  I  have  been  confined.  Subsequently,  I 
get  a  bum  beat ;  that's  resolving  in  my  favor  now. 

I  am  pictured,  as  the  rumor  goes,  as  an  advantage  taker,  something  I  never 
was  or  aspired  to  be.  This  breaks  the  cameFs  back.  I  certainly  can't  stop  the 
transfer  if  they  truly  intend  to  transfer  me.  However,  I  can  try  to  be  instru- 
mental in  preventing  a  host  of  others  if  they  are  arbitrarily  abused. 

Meanwhile,  let  me  know  when  you  receive  this  letter  etc. 

Mr.  Chairman,  I  just  read  this  letter  to  you.  It  is  one  letter  that  our 
organization  received.  We  receive  a  number  of  letters  each  and  every 
day  from  men  who  are  confined  in  the  Federal  Bureau  of  Prisons.  If 
Mr.  Bell  is  nominated,  he  will  head  that.  I  say  that  Mr.  Bell's  interest 
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does  not  lie  in  the  so-called  rehabilitation  of  prisoners  around  this 
country.  Mr.  Bell  made  a  statement  when  he  was  on  the  appellate  court, 
he  got  tired  of  reviewing  criminal  cases. 

1  mean,  how  can  a  man  who  says  that  he  underrstands  racism  say 
that?  We  find  that  in  the  South,  during  the  lOGO's,  men  arbitrarily 
were  just  locked  up  and  given  outrageous  sentences  for  senseless' 
crimes,  for  crimes  that  they  did  not  even  commit. 

"We  find  that  in  the  South  there  arc  a  number  of  men  on  death  row 
now,  black  men,  black  youths,  16  years  old,  Johnny  Ross  in  Louisiana.' 
There  is  a  black  woman,  Marie  Hill,  in  North  Carolina.  All  over  the 
country,  in  the  State  of  Mississippi,  in  North  Carolina,  Rev.  Ben 
Chavis,  the  Wilmington  Ten. 

All  in  the  South,  black  men  have  been  victimized  by  this  same  crim- 
inal justice  system.  I  am  sure  that  these  individual  cases  went  through 
Judge  Griffin  Bell. 

So  I  would  say  that  the  responsibility  that  you  have,  I  hope  you  do 
better  than  you  did  with  Attorney  General  "Mitchell's  confirmation. 
He  said  to  lock  up  the  criminals.  We  come  to  find  that  he  was  one  of 
the  biggest  criminals  in  the  whole  country. 

We  hope  that  you  would  do  more,  when  you  look  at  Mr.  Bell,  than 
you  did  when  you  looked  at  Mr.  Saxbe,  who  is  an  individual  who  elim- 
inated hope  in  Washington,  D.C. 

I  want  to  be  brief  with  this,  then  I  will  conclude.  Mr.  Saxbe  did 
something  to  a  furlough  program  here  in  Washington,  D.C,  that  in 
fact  set  back  the  whole  prison  system,  a  progressive  movement  in 
Washington,  D.C.  Why  ?  Because  evidence  pointed  that  an  individual 
was  set  up  with  a  shotgun  so  that  the  Department  of  Corrections  here 
in  Washington,  D.C.  could  be  looked  at  as  an  administration  that  could 
not  run  their  affairs ;  that  the  furlough  program  that  they  had  was  a 
program  that  was  rampant. 

We  found  that  Mr.  Saxbe  cut  back  this  progi-am  without  investigat- 
ing it.  We  found  that  the  furlough  program  here  in  Washington,  D.C. 
was  a  program  that  helped  countless  individuals  to  rehabilitate 
themselves. 

I  have  a  friend  who  is  now  in  law  school.  I  have  a  friend  who  is 
teaching.  And  there  are  other  individuals  who  benefited  as  a  result  of 
the  furlough  program  before  the  so-called  Saxbe  order.  We  found 
also  that  the  furlough  program  here  in  Washington,  D.C.  had  what 
they  call  the  "resocialization  program,"  where  during  the  holidays 
individuals  would  be  able  to  go  out  and  spend  the  holidays  with  their 
families.  All  of  those  individuals  returned.  Last  year  there  were  over 
200  individuals  Avho  went  out.  This  year,  only  25  went  out. 

We  find  that  the  average  sentence  in  Lorton  is  15  years. 

In  conclusion,  Mr.  Chairman  and  members  of  the  panel,  I  would 
say  that  in  your  decision  on  the  nomination  of  Mr.  Griffin  Bell,  think 
hard,  think  hard.  The  word  is  out  in  the  community  that  a  number  of 
you  individuals  who  might  vote  against  Mr.  Bell  will  not  vote  against 
him  because  of  your  allegiance  to  the  President-elect. 

What  about  your  allegiance  to  your  constituents?  What  about  your 
TiUegiance  to  those  individuals  who  are  confined  in  the  penitentiaries 
in  your  States  ?  Those  individuals  are  victims  of  the  Nixon  era,  when 
I  sjoeak  about  the  unemployment  rate  within  the  black  community. 


445 

I  would  like  to  thank  you  for  giving  us  the  opportunity  to  appear  in 
front  of  you  to  voice  our  oppositon  to  the  nomination  of  Mr.  Griffin 
Bell  for  Attorney  General  of  the  United  States. 

Senator  Abourezk  [acting  chairman] .  Thank  you. 

I  did  not  have  a  chance  to  welcome  you,  but  I  do  that  now.  Thank 
you  for  your  statement. 

Judge  Bell  sat  and  listened  to  your  statement.  In  the  event  that  he 
is  confirmed.  I  think  some  of  the  things  you  had  to  say  will  make  him 
a  great  deal  more  sensitive  to  what  is  going  on  with  the  prison  system. 
In  a  lot  of  respects  I  have  the  same  concerns  that  you  have.  I  think  it 
ought  to  be  reformed  to  a  great  extent. 

Senator  Mathias  ? 

Senator  Mathias.  I  want  to  thank  you  for  being  here.  It  is  not  the 
easiest  thing  in  the  world  to  testify  here. 

Mr.  Saavyer.  I  agree. 

Senator  Mathias,  On  the  other  hand,  one  of  the  things  Judge  Bell 
has  been  criticized  for  is  that  he  did  not  stand  up  in  a  period  of  history. 
I  think  people  who  are  critical  and  not  willing  to  come  out  and  lay  it 
on  the  line  lose  a  lot  of  the  force  of  their  argument.  So  I  congratulate 
you  and  thank  you  for  being  here. 

As  far  as  that  letter  is  concerned,  dealing  with  District  officials,  I 
would  suggest  that  you  take  a  copy  of  it,  while  you  are  here  in  the 
building,  up  to  the  District  Committee,  which  is  on  the  sixth  floor,  and 
let  us  have  a  copy  of  it. 

Thank  you. 

Senator  Abourezk.  Senator  Riegle  ? 

Senator  Riegle.  Thank  you,  Mr.  Chairman. 

I  appreciate  also  the  fact  that  you  have  taken  the  time  to  come  and 
I  appreciate  the  work  you  are  involved  in  in  terms  of  assisting  people. 

I  think  all  the  members  of  the  committee  will  weigh  what  you  have 
had  to  say. 

Mr.  Sawyer,  Thank  you. 

Senator  Abourezk,  Senator  Thurmond  ? 

Senator  Thurmoxd.  I  have  no  questions. 

Senator  Abourezk.  Senator  Sasser  ? 

Senator  Sasser.  I  have  no  questions. 

Senator  Abourezk.  Senator  Chaf  ee  ? 

Senator  Chafee.  Let  me  express  my  appreciation  for  your  coming. 
.    I  personally  am  opposed  to  capital  punishment. 

I  believe  perhaps,  Mr.  Chairman,  you  can  help  me  on  this — I  believe 
that  when  Judge  Bell  testified  he  said  regarding  capital  punishment 
that  he  was  for  it  in  very,  very  restrictive  circumstances.  As  I  recall, 
he  suggested,  for  instance,  the  killing  of  a  prison  guard  as  one  reason 
for  it.  Is  that  your  memory  of  it?  In  other  words,"l  do  not  think  that 
we  put  Judge  Bell  down  as  favoring  capital  punishment  except  in 
extremely  limited  circumstances,  as  I  recall. 

.     Mr.  Sawyer.  I  questioned  Judge  Bell  about  that  position.  He  stated 

he  was  for  it  but  he  did  not  know  in  what  areas  he  was  for  it. 

,     Let  me  give  you  an  example  of  what  happens  in  prison.  We  can 

take  the  example  of  George  Jackson,  a  black  man  who  was  charged 

•with  a  $71  stickup,  and  he  ended  up  spending  10  years  in  prison. 

Subsequently,  he  was  killed  by  a  prison  guard  in  San  Quentin. 
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We  find  that  a  number  of  individuals  who  are  charged  witli  killinj;^ 
prison  gnards  are  those  individuals  who  are  "actives"  within  the 
prison  system.  They  struggle  to  bring  about  changes.  Let  me  give 
you  an  example.  The  Holman  brothers  in  the  State  of  Alabama  were 
black  men  who  were  in  prison,  but  the  crime  they  committed  in  prison 
was  only  to  try  to  change  the  conditions  in  prison  within  the  State 
of  Alabama. 

I  believe  it  was  Judge  Johnson  who  ruled  the  prison  system  in  Ala- 
bama was  unconstitutional,  even  to  the  point,  I  think,  that  Governor 
Wallace  said  something  derogatory  about  him  as  a  result  of  his  ruling 
that  the  prison  system  in  Alabama  was  unconstitutional. 

Senator  Chafee.  I  did  not  want  to  reopen 

Mr.  Sawyer.  I  was  not  reopening  anything.  I  was  just  saying,  when 
you  use  the  example  of  the  death  penalty  for  prison  guards,  there  are 
individuals  now  on  death  row  in  the  State  of  Alabama  supposedly  for 
killing  prison  guards.  But  if  the  individual  was  involved  in  a  move- 
ment in  prison  to  try  to  change  those  conditions  and  to  make  them 
humanly  possible  to  live  under,  then  sometimes  that  individual  is 
iramed  for  a  crime  that  he  actually  did  not  commit. 

Senator  Ciiafee.  T  see. 

Mr.  Sawyer.  And  sentenced  to  the  death  penalty. 

Senator  Chafee.  Thank  you. 

Senator  Abourezk.  Senator  Heinz  ? 

Senator  Heixz.  Thank  you,  Mr.  Chairman. 

I  would  like  to  associate  myself  with  the  comments  of  the  people 
who  had  you  come  here. 

I  have  no  questions,  but  we  all  appreciate  the  effort  you  have  made. 

INIr.  Sawyer.  Thank  you. 

Senator  Abourezk.  I  hope  you  keep  up  your  work  on  reforming  the 
prisons. 

Mv.  Sawyer.  T  would  like  also  to  say  it  has  been  a  pleasure. 

Senator  Abottrezk.  Those  are  all  the  witnesses. 

The  Chairman,  Senator  Eastland,  has  announcements  to  make  on 
procedure. 

Chairman  Easteaxd.  T  have  Judge  Bell's  financial  statement,  which 
members  of  the  committee  can  see. 

T  will  recess  now  until  10  o'clock  Monday  morning,  when  Judge 
Bell  will  be  back. 

Those  who  want  to  testify  further  can  file  statements  with  the  com- 
mittee up  until  f)  o'clock  Monday  night. 

Mr.  Clarence  Mttctteel.  My.  Chainnan,  may  I  ask  a  question? 

Chairman  Eastlaxd.  Yes. 

Mr.  Clarexce  Mttcttell.  During  the  hearins:.  the  question  arose 
about  whether  we  could  get  specific  witnesses  who  were  the  plaintiffs 
in  the  cases  that  we  mentioned.  At  the  time,  we  did  not  have  the  money 
to  do  it.  *^ 

We  have  since  sfotten  the  funds,  and  we  are  in  the  process  of  n-oftin? 
plaintiffs  in  the  faJhovn  case,  which  was  a  verv  importnnt  case  in  this 
testimony ;  and  the  Cimeros  case,  which  was  in  Corpus  Christi ;  and  the 
Austin  school  case. 

We  would  appreciate  it  very  much  if  some  time  next  week  could 
be  sot  aside  so  we  could  bring  a  few  of  those  in. 

Chairman  Eastlaxd.  Discuss  it  with  Mr.  Rosenberjrer. 
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I  would  like  to  know  what  they  were  o;oing  to  testify  about. 

Mr.  Clarence  Mitchell.  They  would  testify  about  the  point  raised. 
The  question  was  whether,  by  delay,  they  had  suffered  some  irreparable 
ha rni .  I  think  they  would  testify  to  that  point. 

Chainnan  Eastland.  I  still  want  you  to  discuss  it  with  Mr. 
Rosenberger. 

Mr.  Clarence  Mitchell.  I  would  be  delighted. 

Mr.  Beverly  Moore.  I  just  came  in.  I  was  not  aware  that  I  was 
going  to  be  called  this  early  because 

Cliairman  Eastland.  Do  you  want  to  testify  ? 

Mr.  Beverly  Moore.  Yes. 

Chairman  Eastland.  Please  sit  down. 

At  the  conclusion  of  his  testimony  we  will  recess. 

Senator  Heinz.  Mr.  Chairman,  I  would  like  to  make  an  inquiry  of 
the  Chair,  if  I  may. 

Would  it  be  the  chairman's  intention  just  to  take  testimony  on 
Jklonilay  from  Judge  Bell  and  others  and  then  on  Tuesday  proceed  to 
some  kind  of  final  consideration  ? 

Cliairman  Eastland.  We  usually  meet  and  set  a  date  to  vote.  Is  that 
what  you  mean? 

Senator  Heinz.  Yes. 

Chairman  Eastland.  AVe  will  try  to  set  that  date  when  most  of  the 
members  of  the  committee  will  be  in  town.  We  have  to  talk  around  to 
see.  That  has  been  the  custom  here  for  many  years.  We  talk  around  and 
see  what  is  the  best  day. 

Senator  Heinz.  That  sounds  like  an  excellent  custom. 

Chairman  Eastland.  Old  Mathias  here  would  like  to  dodge  that 
vote.  [Laughter.] 

Senator  Heinz.  I  have  one  further  question.  I  gather  from  that  that 
we  certainly  would  not  vote  on  Monday,  is  that  right  ? 

Chairmaii  Eastland.  I  do  not  know  about  that.  It  depends  upon 
what  the  committee  wants  to  do.  The  committee  decides  that. 

Senator  Mathias.  Mr.  Chairman,  since  you  used  my  name 

[Laughter.] 

Senator  Mathias.  Have  I  dodged  one  j^et  ? 

Chairman  Eastland.  No. 

Senator  Abourezk  [acting  chairman].  You  may  proceed,  Mr.  Moore. 

Mr.  Beverly  Moore.  I  will  try  to  be  brief. 

TESTIMONY  OF  BEVERLY  MOORE,  CITIZENS  FOR  CLASS  ACTION 

LAWSUITS 

Mr.  MooRE.  Unlike  most  of  the  witnesses  who  testified,  my  concerns 
are  tangentially  on  civil  rights,  civil  liberties,  the  administration  of 
the  criminal  justice  system ;  nor  is  it  my  particular  concern  whether 
Mr.  Bell  is  an  honest  man,  a  fair  man,  a  just  man,  or  whether  he  is  in 
his  own  mind  committed  to  such  causes  as  civil  rights,  antitrust  en- 
foirement,  and  so  forth. 

He  C4in  be  all  of  those  things,  and  I  think  my  analysis  will  still  be 
valid.  My  concern  is  with  the  particular  philosophy  through  which 
Mr.  Bell  approaches  his  tasks  as  the  chief  law  enforcement  officer  of 
the  United  States 
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Senator  Abourezk  [acting  chairman].  Let  me  get  some  order  in  the 
hearing  room. 

I  would  like  to  ask  everybody  to  give  the  witness  the  courtesy  that 
we  liave  given  other  witnesses  so  that  he  can  be  heard.  Thank  you. 
•   Mr.  MooRE.  Thank  you,  Mr.  Chairman. 

As  I  was  saying,  my  concern  is  mainly  with  the  way  that  Mr.  Bell 
approaches  his  law  enforcement  functions  and  more  particularly  with 
how  the  operation  of  our  civil  legal  system,  including  our  private  civil 
legal  system,  can  or  potentially  can  improve  the  economic  well-being 
of  the  American  people  and  in  many  cases  the  quality  of  their  life 
and  their  health. 

There  are  basically  two  ways  that  the  law  can  be  enforced.  The  first 
way,  and  the  way  that  I  prefer,  is  that  when  you  find  a  corporation  or 
any  other  type  of  entity  perpetrating  harm  upon  others,  especially 
mass  harms — and  I  want  to  talk  about  class  action  lawsuits  here  to- 
day-— you  have  a  system  which  insures  a  probability  of  100  percent  that 
that  jfirm  will  be  held  liable  for  all  of  the  damages  inflicted. 

If  the  firms  know  that  in  advance  when  they  undertake  their  busi- 
ness activities,  it  is  very  likely  that  wo  will  either  avoid  completely  or 
at  least  minimize  some  of  the  very  costly  side  effects  of  our  system  of 
economic  production  and  consumption.  This  includes  most  diseases, 
accidents,  pollution,  monopoly,  fraud,  deception,  discrimination,  and 
the  like. 

At  present,  there  is  really  no  economic  disincentive  to  engaged  in 
those  sorts  of  activities.  In  fact,  the  costs  of  production  which  are  in- 
volved here — 'and  they  are  costs  of  production,  pollution  is  a  cost  of 
production,  so  is  fraud — ^are,  in  fact,  passed  on  to  the  victims  who  are 
really  not  in  a  position  to  avoid  these  costs  or  to  minimize  these  costs 
anywhere  to  the  extent  that  the  perpetrators  of  these  harms  are. 

iVe  have  a  little  experiment  in  our  legal  system  called  the  class 
action  lawsuit.  It  is  only  a  little  experiment  because,  at  least  in  the 
Federal  courts,  there  are  only  a  few — I  would  say  four — main  areas 
in  wliich  so-called  class  actions  for  damages  can  be  brought.  There  are 
a  tremendous  series  of  obstacles  to  these  kinds  of  lawsuits.  In  fact, 
I  have  some  particular  expertise  in  this  subject.  I  have  read  prac- 
tically every  class  action  decision  ever  rendered. 

I  have  never  seen,  for  example,  in  an  antitrust  case  a  situation  where 
even  100  percent  of  the  single  damages  suffered  by  the  class  were  re- 
covered in  an  antitrust  class  action,  even  though  the  law  of  course 
allows  triple  damages.  In  fact,  in  most  such  antitrust  class  actions,  10 
cents  on  the  dollar  or  20  cents  on  the  dollar  ox  single  damages  are  the 
norm. 

Mr.  Carter;  during  his  campaign  pledged,  last  summer  at  a  Ralph 
Nader-sponsored  symposium,  that  he  would  be  in  favor  of  expanding 
■class  action  legislation,  particularly  in  the  consumer  area.  Now  he  has 
appointed  an  Attorney  General  who  I  presume  would  be  the  adfninis- 
tration's  chief  spokesman  on  class  action  matters  who.  in  his  judicial 
decisions — and  I  only  need  to  deal  with  two  of  them  here — has  pro- 
posed virtually  abolishing  class  actions.  This  goes  back  to  the  pre- 
1966  form  of  so-called  class  action,  which  was  only  a  multiparty 
Te joinder  device. 

In  a  second  decision,  he  has  gone  so  far  as  to.  say — and  he  has  also 
expressed  some  of  these  views  in  his  Pound  task  force  report — but 
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in  the  second  decision,  the  Pettway  case,  he  has  gone  so  far  as  to  say 
that  even  a  mild  movement  in  the  direction  of  the  essential  reforms 
th.at  we  need  in  the  class  action  area,  if  the  class  action  device  is  ever 
to  be  able  to  recover  the  full  damages  that  are  done  to  a  class  of  people, 
he  lias  said  that  those  sorts  of  remedies  might  be  unconstitntional. 

Although  these  are  only  two  decisions,  I  think  that  they  are  quite 
sufficient  to  make  the  point  that  Mr.  Bell  would  certainly  not  be  a 
proponent,  and  indeed  might  even  be  an  oponent,  of  any  expanded 
class  action  remedies. 

Senator  Eiegle  [acting  chairman].  Would  the  witness  yield? 

Mr.  MooRE.  Yes. 

Senator  Riegle.  As  long  as  you  are  extemporizing  your  statement, 
are  there  any  other  findings  or  judgments  by  Judge  Bell  that  would 
be  in  the  same  area  that  woukl  be  contrary  to  that,  or  were  there 
only  two  decisions  that  you  were  able  to  find  ? 

]\Ir.  Moore.  There  are  other  class  action  decisions  in  which  he  par- 
ticipated. One  was  the  Wells  case.  The  decision  was  rather  restric- 
tively  to  limit  the  scope  of  a  class  that  could  have  been  allowed  on  a 
kind  of  a  class  representative  standing  ground.  But  that  does  not 
trouble  me  too  greatly  because  there  are  lots  of  other  judges  who 
render  similar  decisions. 

I  am  not  trying  to  suggest  that  there  are  not  many  other  judges 
who  hold  the  same  very  conservative  views  about  how  the  legal  system 
should  function  as  did  Judge  Bell. 

But  I  think  the  significance  of  this  is  broader  than  just  a  class 
action  lawsuit.  The  attitude  that  Mr.  Bell  apparently  takes  toward 
how  our  legal  system  should  function  is  not  that  it  should  be  a  deter- 
rent device  producing  incentives  or  disincentives  to  good  or  bad 
conduct,  internalizing  social  costs  and  all  of  the  other  terms  that  one 
can  use.  He  views  it  primarily  as  a  classification  mechanism,  that 
if  you  have  an  individual  or  group  that  is  actively  "aggrieved" 
•enough — that  is  the  code  word — and  wants  to  take  the  time,  effort, 
trouble,  expense  to  come  forward  and  demand  their  day  in  court, 
sure  you  give  it  to  them.  At  least  you  give  them  the  impression  that 
they  are  having  their  day  in  court.  But  that  does  not  operate  to  cause 
the'  liability  for  all  the  harms  that  are  being  perpetrated  to  be  inter- 
nalized into  the  private  profitmaking  structure. 

Senator  Scott.  JNIr.  Chairman. 

Senator  Riegle.  Senator  Scott? 

Senator  Scott.  Do  I  understand  that  it  is  your  feeling  that  there 
is  a  philosophy  of  the  law  that  the  nominee  espouses  with  which  you 
disagree  ? 

Mr.  MooRE.  That  is  correct. 

Senator  Scott.  Would  not  that  be  a  matter  to  be  determined  to  a 

large  extent  by  the  President-elect  in  determining  whether  he  wants 

this  man  as  a  Cabinet  officer  or  not.  rather  than  a  function  of  the 

•  Senate  in  advising  and  consenting  to  the  nomination  ?  Would  not 

you  say  that  the  President  is  entitled  to  have  someone  of  his  own 

'  choosing  in  the  matter  that  you  are  discussing? 

Mr.  Moore.  Of  course,  the  President  nominates  all  Cabinet  members 
and  is  entitled  to  do  so.  But,  equally,  the  Senate  is  entitled  to  reject 
or  confirm  all  those  nominees. 
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What  puzzles  me  is  the  fact  that  INIr.  Carter  during  his  campaign 
seemed  to  express  a  contrary  philosophy  from  that  I  have  seen 
espoused  by  Judge  Bell  on  the  bench. 

Senator  Scott.  Is  it  a  proper  function  of  the  Senate  to  pass  upon 
the  philosophy  of  government  of  someone  that  the  President  wants 
as  a  member  of  his  official  family  ?  Is  it  not  more  the  function  of  tlie 
President  to  make  that  decision,  and  should  the  Senate  substitute  its 
judgment  for  the  judgment  of  the  President?  I  pose  that  question 
to  you.  You  are  the  witness.  I  do  not  want  to  testify. 

Mr.  MooRE.  I  think  I  better  understand  your  question  now,  Senator. 

If  you  are  asking  whether  the  Senate  should  be  concerned  with 
policy  matters  as  opposed  to  the  honesty  and  integrity  and  general 
competence,  I  would  think  certainly  so.  I  would  think  how  the  cabinet 
officer  is  going  to  administer  policy  should  be  the  foremost  concern. 

I  think  it  is  kind  of  unfortunate  that  Watergate,  with  all  of  its  bene- 
ficial side  effects  in  terms  of  the  cleansing  effort  that  it  may  have  had, 
has  convinced  many  of  us  to  ignore  policy.  We  do  not  seem  to  care 
anymore  about  what  the  person  is  going  to  do.  In  John  MitcheH's 
terms,  "Watch  what  we  do  and  not  what  we  say." 

As  long  as  a  person  is  honest  and  has  integrity  and  is  fair  and  pretty 
generally  intellectually  competent,  that  is  all  they  seem  to  care  about. 

But  what  counts  is  results.  If  we  have  someone  enforcing  the  law 
who  takes  a  position  or  has  a  philosophy  toward  law  enforcement 
which  is  basically  a  consent  decree-ty])e  of  rationale  that  does  not  deter 
wrongdoing,  then  this  simply  increases  the  burdens  on  our  courts. 
People  are  going  to  violate  the  law  moio  and  more  because  they  know 
there  are  no  real  sanctions  against  doing  so,  then  that  is  what  we 
ought  to  be  looking  at. 

Senator  Scott.  The  point  I  was  attempting  to  make  is  that  people 
have  elected  Governor  Carter  as  the  Chief  Executive  of  the  country. 
The  Attorney  General  is  one  Department  head  through  whicli  the 
President  exercises  his  will  as  the  Chief  Executive  of  the  country.  It 
has  been  the  custom,  I  believe,  to  let  the  President  select  his  Cabinet 
unless  the  Senate  finds  that  a  particular  person  for  some  reason,  in  its 
judgment,  is  unfit  to  hold  that  office. 

I  gather,  just  from  some  of  the  few  remarks  that  you  have  made, 
that  you  appeal"  to  be  somewhat  liberal 

Mr.  MooRE.  Xo ;  I  am  not  a  liberal.  I  would  not  accept  that  char- 
acterization at  all.  Senator. 

Senator  Scott.  I  apologize.  It  was  just  a  A^ery  surface  impression 
on  my  part.  We  have  not  met  before.  I  happen  to  be  a  conservative 
in  philosophy,  and  yet  T  am  going  to  vote  for  the  nominees  of  tlie 
President  -elect,  whose  philosophies  are  entirely  foreign  to  mine.  I  do 
this  merely  because  I  believe  the  President  has  a  right  to  choose  his 
official  family  unless,  in  my  judgment,  they  are  unfit  or  unqualified 
for  the  office  to  which  he  has  nominated  tliem. 

Mr.  Chairman.  I  will  not  infringe  further  on  the  committee's  time. 

IMr.  jMoore.  Let  mo  get  the  last  word  in  here. 

The  reason  I  am  here  testifying  is  that  I  want  Mr.  Carter  to  know 
the  significance  of  his  remarks  last  summer.  Maybe  he  did  not  really 
look  into  this  particular  perspective  that  my  written  testimony 
contains. 
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Wlien  he  said  last  summer  that  he  wanted  to  challenge  Ralph  Nader 
for  the  title  of  "the  top  consumer  advocate  in  the  country,"  and  when 
he  in  that  same  speech  endorsed  expanded  class  action  remedies,  I 
think  that  he  was  expressing  a  view  which  can  only  be  consistent  with 
the  type  of  deterrent  social  cost  internalization,  enforcement  philos- 
ophy that  I  am  espousing. 

I  am  simply  here  to  try  to  bring  that  to  his  attention  and  to  make 
Mr.  Bell  more  sensitive  to  a  viewpoint  which  the  President-elect  did 
express  in  a  promise  that  he  did  make  during  the  campaign. 

Senator  RiEGLE.  Do  you  want  to  continue  ? 

yir.  MooRE.  I  would  like  to  make  one  more  point. 

I  did  look  at  Judge  Bell's  antitrust  decisions.  I  do  not  know  that 
anyone  else  testifying  has  done  so.  I  was  unable  to  draw  any  clear 
conclusions.  I  think  there  were  only  11  or  12  of  these  decisions. 

Almost  all  of  them  were  either  Robertson-Patman  Act  cases — that 
is  not  a  very  good  act  in  the  first  place— or  FTC  enforcement  pro- 
ceedings. There  were  some  fairly  restrictive  decisions.  But,  again,  the 
Federal  judiciary  in  general  has  been  fairly  restrictive  in  interpreting 
the  antitrust  laws  on  standing  doctrines,'  impact  on  interstate  com- 
merce, and  so  forth. 

I  would  like  simply  to  state  that  for  the  record.  I  did  not  find 
anything  particularly  "outrageous  or  particularly  good  in  his  antitrust 
decisions. 

Senator  Pieole  [acting  chairman].  The  statement  which  you  have 
given  us  I  think  should  be  made  a  part  of  the  record. 

Mr.  Moore.  I  assume  it  will  be. 

Senator  Riegle.  Yes. 

(The  prepared  statement  referred  to  follows.) 

Statement  of  Be\^rly  C.  Moore.  Jr.*.  Director,  Citizens  for  Class  Action 

Lawsuits  ** 

With  the  1966  amendments  to  Rule  23  of  the  Federal  Rules  of  Civil  Procedure, 
the  American  legal  system  embarked  upon  a  novel  experiment  called  the  class 
action  lawsuit.  Though  the  function  and  potentially  dramatic  impact  of  this 
sophisticated  concept  are  not  widely  grasped,  briefly  stated  the  class  action 
device  can  potentially  achieve  the  following  objectives. 

Fundamentally,  class  damage  liabilities  can  deter  or  cost  effectively  mini- 
mize the  harmful  side  effects  of  economic  activity  (most  disease,  accidents, 
and  pollution),  monopoly,  discrimination,  fraud  and  deception — burdens  which 
drain  our  economy  of  hundreds  of  billions  of  dollars  annually.  Secondarily  class 
proceedings  can  compensate  the  victims  of  these  harms,  especially  those  who 
could  not  or  would  not.  for  reasons  of  expense  or  otherwise,  prosecute  indi- 
vidual lawsuits.  Of  lesser  importance,  though  an  aspect  naturally  fixated  upon  by 
the  narrow  perspectives  of  .judges  and  corporate  defense  attorneys,  is  that  the 
economies  of  scale  of  the  class  action  can  substantially  reduce  the  cost  of  liti- 
gation, per  unit  of  justice  rendered,  for  the  courts,  for  the  individual  members 
of  the  class,  and  even  for  the  defendants  (except  in  the  sense  that  but  for 
the  class  action  defendants  would  escape  most  of  their  deserved  liability).  Hav- 
ing hardly  begun  to  exhaust  their  efficiency  potential,  class  actions  have  already 
cut  in  half  the  proportion  of  damage  recoveries  ordinarily  extracted  from 
plaintiffs  by  their  attorneys  in  nonclass  litigation. 

The  promise  of  the  class  action  is.  however,  largely  unrealized.  Only  a  handful 
of  state  court  systems  provide  adequate  class  remedies,  and  at  the  federal  level 
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the  unavailability  of  private  causes  of  action  has  limited  class  damage  litiga- 
tion primarily  to  violations  of  antitrust,  securities,  employment  discrimination, 
and  consumer  credit  statutes.  Even  in  these  areas,  the  federal  judiciary  has 
manufactured  an  array  of  artificial  obstacles  which  have  made  it  almost  im- 
possible for  a  class  to  recover  100  percent,  or  even  a  substantial  fraction,  of  its 
actual  damages.^  Consumer  and  other  public  interest  groups  who  have  long 
championed  expanded  class  remedies  were  therefore  heartened  when,  at  a  Ralph 
Nader  sponsored  symposium  last  summer,  presidential  nominee  Jimmy  Carter 
appeared  to  endorse  this  objective : 

One  of  the  proposals  that  I  favor  is  to  let  the  state  attorneys  general  be 
authorized  to  file  class  action  suits  for  people  within  their  own  states.  This  is 
presently  prohibited."  I  also  would  like  to  s<ee  legislation  passed  to  overthrow 
the  Supreme  Court  rulings  that  in  the  past  have  blocked  consumer  class  action 
suits.  As  you  know,  there  have  been  two  very  damaging  decisions  made,  both  of 
which  I  think  are  not  in  the  best  interest  of  our  people.  One  says  that  you  can- 
not file  a  class  action  suit  unless  your  own  losses  have  been  $10,000  or  more ; ' 
and  the  other  one  says  that,  before  you  [proceed  with]  a  suit  that  is  based  on  a 
class  action  principle,  you  must  notify  every  single  person,  which  may  be  more 
than  a  million,  that  the  suit  is  being  filed  on  their  behalf.*  So,  as  a  general 
principle,  I  favor  the  concept  of  the  class  action  suit,  and  those  are  three  exam- 
ples that  come  to  mind  immediately.  I  am  not  an  expert  on  the  subject,  but  as 
Governor  of  Georgia,  in  my  own  consumer  protection  proposals,  these  principles 
were  included  in  my  requests  from  the  legislature. 

.  In  that  speech  Mr.  Carter  went  so  far  as  to  state  that,  if  elected,  "I  hope  to 
challenge  [Nader]  Ralph  for  the  title  of  the  top  consumer  advocate  in  the 
country." 

Given  that  context,  it  was  with  considerable  apprehension  that  we  received 
the  news  that  Mr.  Carter  had  appointed  as  Attorney  General  a  man  who  not  only 
opposes  the  fundamental  refoi-ms  necessary  if  class  remedies  are  to  achieve  their, 
potential  promise — but  a  man  who  also  has  publicly  urged,  in  effect,  that  class 
actions  be  abolished  as  a  significant  damage  sanction.  These  views  Mr.  Bell  has 
espoused  in  two  concurring  opinions  rendered  while  he  was  a  Judge  on  the  Fifth 
U.S.  Circuit  Court  of  Appeals,  Miller  v.  Mackey  International,  Inc.^  and  Pett- 
way  V.  American  Cast  Iron  Pipe  Co.'  and,  after  leaving  the  bench,  as  Chairman 
of  the   Follow-Up  Task  Force  on  the  ABA-sponsored  so-called  National  Con- 
ference   on    the    Causes    of    Popular  Dissatisfaction   with    the   Administration 
of  Justice.'^  We  view  Mr.  Bell's  positions  with  alarm  not  because  the  Attorney. 
General  of  the  United  States  himself  enforces  class  action  remedies  but  because- 
he  would  presumably  be  the  Administration's  chief  spokesman  on  the  advisability 
of  new  class  action  legislation  which  we  deem  essential,*  as  well  as  a  key  advisor 
on  the  appointment  of  new  federal  Judges." 

The.  class  action  section  of  Mr.  Bell's  Task  Force  Report  opens  with  the  obser- 
vation that  "few  procedural  devices  have  been  the  subject  of  more  widespread 


1  In  101  federal  securiti«is  cases  In  which  clafis  action  status  was  denied  during  the  last 
ten  years,  only  a  third  even  reached  the  "merits"  of  whether  the  case  was  really  suitable, 
for  class  ad.iudication — i.e.,  the  manageability  and  common  question  predominance  con- 
siderations. In  a  remarkable  half  of  these  cases  class  certification  was  denied,  even  though 
a  genuine  class  harm  may  have  been  perpetrated,  for  lack  of  the  "right"  plaintiffs  or 
attorneys  or  because- some  other  means  of  adjudication  was  deemed  preferable.  See  S. 
Wechsler,  ed..  New  Directions  in  Securities  Litigation  11-66  (P.L.I.  1976). 

2  The  Antitrust  Parens  Patriae  Act  signed  into  law  last  year  authorized  such  suits 
by  state  attorneys  general  on  behalf  of  "natural  persons"  in  the  limited  area  of  "agree- 
ments to  fix  prices". 

3Zahn  V.  International  Paper  Co.,  414  U.S.  201  Clf)7.'^).  which  held  that,  in  a 
diversity  action,  every  member  of  the  class  must  satisfv  the  iSlO.OOO  .iurisdictional  amount. 

*  Eisen  v.  Carlisle  rf-  Jacqnclin,  417  U.S.  1.S6  (1974),  which  held  that  plaintiffs  must 
initially  bear  the  cost  of  individual  notice  of  the  pendency,  of  a  certified  class  action  tO' 
all  members  of  the  class  who  are  identifiable  with  reasonable  effort. 

5  51.T  F.  2d  241,  24.<?  (.'ith  Cir.  1975). 
•»494  F.  2d  211.  267  (.5th  Cir.  1974). 

T  American  Bar  Ass'n,  "Report  of  Pound  Conference  Follow-Up  Task  Force"  .30-34  (Aug;. 
1976).  For  the  addresses  delivered  at  the  Conference  itself,  see  70  F.R.D.  .S.3  et  sea.  (1976). 

8  See.  e.g.,  "Proposed  Federal  Consumer  Class  Action  Legislation,"  4  Class  Action  Ren. 
S-28.  342-^.<?64   (1975). 

9  Of  critical  importance  here  are  appointments  to  fill  future  vacancies  on  the  Sunreme 
Court.  The  Berger  court's  decisions  in  such  areas  as  class  actions,  securities,  antitrust, 
social  security,  standing,  and  sovereign  immunity  make  it  perhaps  the  most  pro-business, 
pro-status  quo,  anti-victfm /litigant  Supreme  Court  in  this  century.  While  its  class  action 
decisions,  including  Eisen  and  Zahn,  have  thus  far  had  only  a  modestly  deleterious  effect,  ' 
it  is  only  a  matter  of  time  before  genuinely  devastating  decisions  willbe  rendered. 
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criticism  and  more  sustained  attack — and  equally  spirited  defense"  than  the  class 
action.  In  truth,  however,  every  major  "report"  or  "study"  that  has  criticized  class 
actions  had  been  authorized  primarily  or  exclusively  by  class  action  defense  attor- 
neys echoing  the  hysterical  pleas  of  their  corporate  clients  who  long  for  a  return 
to  the  pre-class  action  days  when  the  victims  of  mass  torts  had  practically  no 
legal  remedies  at  all."  In  contrast,  every  major  "objective"  analysis,  in  the 
sense  that  its  primary  authors  were  neither  class  action  plaintiff  nor  defense 
attorneys  has  either  endorsed  or  recommended  expansion  of  current  class  action 
remedies." 

Two  of  the  central  contentions  of  the  Task  Force  Report — that  the  massive 
burdens  of  class  actions  threaten  the  continued  viability  of  the  federal  court  sys- 
tem and  that  the  magnitude  of  potential  class  liabilities  coerces  defendants  into 
"legalized  blackmail"  settlements  regardless  of  the  merits  of  the  claim — have 
been  authoritatively  rejected  by  the  recent  findings  of  the  American  Bar  Founda- 
tion Class  Action  Project.  That  study,  which  painstakingly  analyzed  all  antitrust 
class  and  nonclass  actions  filed  in  the  Northern  District  of  Illinois  during  fiscal 
years  196G-1973,  concluded  that  a  relatively  small  proportion  of  the  greater 
burdensomeness  of  class  actions  is  attributable  to  the  class  action  aspects  of  the 
case.  The  primary  factors  are  that  class  actions  "have  more  parties  and  at- 
torneys, greater  discovery,  and  probably  a  greater  potential  recovery."  In  other 
words,  insofar  as  burdensomeness  is  concerned,  what  is  important  is  not  so  much 
whether  the  case  is  a  class  action  but  how  "big"  the  case  is,  be  it  a  class  action 
or  a  nonclass  action. 

The  study  also  concluded  that  "[t]he  charge  that  the  costs  of  defending  class 
actions  are  so  high  and  the  potential  liability  so  great  as  to  force  defendants  ta 
settle  irrespective  of  the  merits  of  plaintiff's  claim  finds  little  support  in  this  dis- 
trict." The  evidence  indicates  that,  rather  than  capitiilating,  defendants  stead- 
fastly resist  claims  which  they  believe  will  either  not  be  granted  class  status  or 
will  not  succeed  on  the  merits.  Conversely,  defendants  enter  into  substantial 
class  settlements  only  where  the  case  against  them  appears  strong. 

In  fact,  a  class  claim  has  considerably  less  coercive  effect  (if  such  coercion 
ever  exists)  than  a  nonclass  claim  of  the  same  magnitude.  The  reason  is  that,  in 
a  class  action,  the  defendant  is  ultimately  liable  only  to  those  class  member.^: 
who  individually  claim  their  shares  of  the  recovery.  Depending  upon  how  many 
class  members  liave  moved,  died,  or  discarded  their  records,  the  type  of  class 
member  (e.g.,  ordinary  citizen  or  biisiness  entity),  the  size  of  individual  claim, 
the  comprehensibility  of  the  notice  instructing  class  members  how  to  file  claims.^"^ 
the  effort  and  the  expense  reqquired  to  do  so,  and  the  familiar  apathy  and  pro- 
crastination that  applies  also  to  voting  and  filling  income  tax  returns,  anyuiiere 
from  five  to  98  percent  of  the  class  members  may  not  file  claims,  thus  forfeiting 
their  potential  recoveries  to  the  defendant.  That  reality  enables  defendants  to 
"blackmail"  plaintiffs  into  settling  for  amounts  equal  to  the  likely  number  of 


10  These  include  all  of  the  authorities  cited  by  the  Task  Force  Report  In  support  of  its 
recommendations.  American  College  of  Trial  Lawyers,  "Report  and  Recommendations  of 
the  Special  Committee  on  Rule  23  of  the  Federal  Rules  of  Civil  Procedure"  (1972)  ; 
Handler,  "The  Shift  From  Substantive  to  Procedural  Innovations  in  Antitrust  Suits — - 
The  Twenty-Third  Annual  Antitrust  Review,"  71  Colum.  L.  Rev.  1.  9  (1971)  ;  Kirkham, 
"Complex  Civil  LitiKation — Have  Good  Intentions  Gone  Awry?"  70  F.R.D.  199  (1976). 
Mr.  Kirkham,  a  San  Francisco  attorney  and  member  of  Pillsbury.  Madison  &  Sutro,  a 
leading  west  coast  class  action  defense  firm,  was  the  principal  speaker  on  class  actions 
at  the  Pound  Conference  and  presumably  a  chief  architect  of  the  Task  Force  Report's 
recommendations.  As  one  example  of  the  utterly  Irresponsible  nature  of  his  arguments, 
the  Report  cites  Mr.  Kirkham  for  the  proposition  that  class  actions  are  "adding  billions 
of  dollars  to  the  cost  of  producing  consumer  goods  and  services."  It  is  unclear  whether  this 
statement  refers  to  the  substantial  legal  fees  that  class  action  defense  attorneys  extract 
from  their  corporate  clients  in  payment  for  protracting  litigation  or  whether  the  reference 
is  to  the  magnitude  of  class  damage  recoveries,  which  of  course  serve  to  reduce  the  cost 
of  goods  and  services.  We  note  only  that  it  would  be  surprising  to  learn  that  the  aggregate 
recoveries  in  all  types  of  class  actions  in  any  single  year,  or  in  some  300  identifiable 
securities  cases  in  which  class  status  has  been  granted  during  the  past  ten  years,  see 
Wechsler,  supra  note  1,  substantially  exceeded  one  billion  dollars. 

i^E.g.,  DuVal,  "The  Class  Action  as  an  Antitrust  Enforcement  Device:  The  Chicago 
Experience,"  1976  Am.  Bar  Foundation  Res.  J.  1021-1106,  127.3-13.58  [hereinafter 
referred  to  as  American  Bar  Foundation  Studv]  :  Note,  "The  Rule  23(b)  (3)  Class  Action  : 
An  Empirical  Study,"  62  Geo.  L.J.  1123  (1974)  [the  Senate  Commerce  Committee  Studv]  : 
Nat'l  Couf.  of  Commr's  on  Fniform  State  Laws,  "The  Uniform  Class  Actions  Act  [Rule]" 
(1976)  ;  Nat'l  Institute  for  Consumer  Justice,  "Redress  of  Consumer  Grievances"  (1973)  ; 
Report  and  Recommendations  of  the  American  Bar  Association  Ad  Hoc  Comm.  on 
Consumer  Class  Actions,  3  Class  Action  Rep.  36  (1974). 

12  See  4  Class  Action  Rep.  147-16S,  22S-241,  509-513  (1975). 
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'Class  members  who  will  "opt-in"  to  their  individual  recoveries  rather  than  for 
amounts  equal  to  the  harm  actually  inflicted  upon  the  class.  This  critical  de- 
ficiency dramatically  reduces  the  deterrent  and  compensatory  impact  of  class 
actions  and  explains  why  so  many  class  "victories"  are  for  ten  cents  on  the 
dollar. 

The  remedy  is  new  legislation  by  which  the  aggregate  class  damages,  estab- 
lished with  reasonable  accuracy  through  statistical  projections  or  other  tech- 
niques, is  fully  recoverable  regardless  of  the  extent  to  which  the  fund  can  be 
distributed  to  the  particular  victims  in  the  precise  amounts  of  their  injuries. 
New  legislation  is  necessary  because  this  remedy  is  unlikely  to  be  forthcoming 
from  the  federal  judiciary.  Judge  Bell's  concurring  opinion  in  Pettway  illustrates 
why. 

In  that  Title  VII  class  action,  it  had  already  been  established  that  the  de- 
fendant employer  had  discriminatorily  denied  black  employees  promotions.  The 
issue  was  how  back  pay  should  be  computed  for  the  members  of  the  class.  Each 
black  employee  would  have  to  individually  establish  that  he  was  qualified  for 
a  promotion,  but  beyond  that  any  attempt  to  reconstruct  which  individuals  among 
those  qualified  would  have  been  promoted  to  what  jobs  at  what  times  might  have 
amoimted  to  little  more  than  guesswork.  To  avoid  this  "quagmire  of  hypo- 
thetical judgments,"  the  Fifth  Circuit  majority  held  that  if  necessary  the  dis- 
trict judge  could  utilize  an  "average  damages"  formula.  All  qualified  black  em- 
ployees would  receive  pro  rata  shares  of  an  aggregate  back  pay  award  computed 
on  the  basis  of  the  number  of  vacancies  that  had  been  available  in  higher  paying 
jobs  and  the  relative  proportions  of  black  and  whites  in  the  relevant  job  cate- 
gories. The  employer's  aggregate  liability  would  remain  the  same  as  if  it  were 
feasible  to  compute  individual  damages  with  absolute  precision. 

In  his  concurring  decision  Judge  Bell  not  only  objected  to  this  rather  modest 
remedy  but,  to  our  dismay,  even  indicated  that  it  might  unconstitutionally  deny 
the  defendant  due  process  of  law  by  "taking  the  property  of  one  for  another  with- 
out a  showing  of  loss  to  the  particular  recipient."  If  Judge  Bell  thought  that  this 
imprecision  in  apportioning  damages  among  class  members,  all  of  whom  would 
have  to  demonstrate  their  qualifications  for  promotions,  was  unconstitutional,  we 
dread  to  think  how  Attorney  General  Bell  would  view  the  "fluid  recovery",  by 
which  undistributalde  damages  are  used  to  reduce  the  price  of  the  product  in  suit, 
thus  compensating  those  actual  class  members  who  purchase  the  product  again 
but  providing  a  windfall  for  new  purchasers,  or  the  type  of  aggregate  class 
remedy  by  which  luidistributable  damages  simply  escheat  to  the  state. 

Nfit  only  does  Mr.  Bell  oppose  moving  even  slightly  in  the  direction  of  the 
fundamental  reforms  that  will  be  necessary  if  the  class  action  device  is  to  achieve 
its  desirable  potential,  both  in  his  Miller  decision  and  in  the  Task  Force  Report  he 
■urged  a  return  to  the  pre-1966  class  action  rule.  This  would  require  that,  to  be 
included  in  the  class,  each  class  member  would  have  to  affirmatively  "opt-in", 
not  after  there  has  been  a  recovery  creating  an  incentive  to  opt-in  in  the  form  of 
;a  damage  check  for  those  who  do,  but  at  the  early  point  in  the  litigation  when  the 
court  certifies  the  case  as  a  class  action  and  when  the  prospect  of  an  ultimate 
recovery  is  at  best  remote.  As  the  American  Bar  Foundation  study  concluded,  this 
"opt-in"  procedure  would  have  the  primary  effect  of  reducing  the  defendant's 
liability  and  "the  potential  of  the  class  action  to  bring  about  the  recovery  of  a 
major  portion  of  the  damages  resulting  from  the  antitrust  [or  other  law] 
violation."  The  opt-in  procedure  would  virtually  destroy  the  modern  class  action 
suit,  and  that  is  why  Mr.  Bell's  proposal  has  been  a  consistent  favorite  among 
class  action  defense  attorneys. 

Finally,  both  the  Miller  opinion  and  the  Task  Force  Report  refer  to  the 
"unseemly  picture  of  the  lawyer  frequently  as  the  real  party  in  interest,  repre- 
senting vast  number  of  plaintiffs  no  one  of  whom  has  substantial  interest  in  the 
recovery."  But  what  is  "unseemly"  about  a  lawyer  who  may  spend  thousands  of 
hours  on  a  class  action  case  earning  a  fee  many  times  greater  than  any  individual 
class  member  who.  by  definition,  will  have  a  relatively  small  claim?  No  one  com- 
plains that  corporations  earn  more  profits  on  their  total  sales  than  the  value  which 
any  individual  consumer  receives  from  the  product.  In  Miller,  where  Judge  Bell 
was  so  concerned  with  the  prospect  of  the  attorneys'  gouging  the  unprotected 
class  for  fees,  the  attorneys  were  ultimately  awarded  less  than  $30  per  hour  for 
their  efforts — and  they  would  have  received  nothing  had  they  not  won  the  case. 
In  fact,  attorney  fee  awards  are  as  carefully  considered  by  judges,  who  must 
make  all  such  awards,  as  is  any  other  single  aspect  of  class  action  litigation.  In 
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recent  years  attorney  fees  have  on  the  average  consumed  15-18  percent  of  class 
recoveries,  and  the  percentage  decreases  with  the  size  of  the  recovery.  While 
there  is  certainly  great  waste  throughout  our  legal  system,  the  amounts  class 
members  pay  for  the  services  of  their  attorney  compare  very  favorably  with  the 
average  retail  mark  up  in  the  supermarket  and  with  attorney  fees  in  uonclass 
actions. 

Though  class  action  plaintiff  attorneys  have  traditionally  been  the  scapegoats 
of  class  action  critics,  in  his  Miller  attorney  fee  decision  Judge  Bell  apparently 
had  something  much  more  fundamental  in  mind  when  he  proposed  the  opt-in 
procedure.  "This  would  enable  a  return  to  the  tradition  of  the  legal  profession 
where  clients  affirmatively  employ  counsel."  In  short.  Judge  Bell  viewed  the 
function  of  the  American  civil  legal  system— not  as  deterrence,  social  cost  inter- 
nalization, and  maximum  compensition  of  victims — but  only  to  pacify  tho.se 
"actives  aggrieved"  litigants  willing  to  acquire  knowledge  of  their  legal  rights 
and  to  endure  the  time,  expense,  and  effort  of  affirmatively  employing  counsel 
and  participating  in  a  lawsuit.  Such  an  approach,  even  if  it  were  possible,  would 
involve  great  waste  and  duplication.  But  as  Judge  Bell  must  have  been  aw^are, 
in  the  normal  class  action  situation  most  individuals  will  not  affirmatively  employ 
counsel.  To  require  them  nevertheless  to  do  so  is  to  give  the  green  light  to  the 
perpetrators  of  mass  harms."  Under  Attorney  General  Bell,  we  fear  that 
C.  Wright  Mills'  Maxim  will  remain  true :  "It  is  better  to  take  one  dime  from 
each  of  10  miUion  people  at  the  point  of  a  corporation  than  ^100,000  from  each 
of  10  banks  at  the  point  of  a  gun.  ...  It  is  also  safer."  We  urge  that  Mr.  Bell  not 
be  confirmed. 

SUPPLEMENTAL    STATEMENT 

Judge  Bell  opened  his  Miller  decision  with  the  observation  that  the  class 
action  device  had  enabled  the  plaintiff  attorneys  to  parlay  a  single  client  "hav- 
ing 100  shares  of  stock  valued  at  $587"  into  a  class  of  clients  who  had  purchased 
400,000  shares.  In  short,  Judge  Bell  viewed  the  class  action  device  as  an  indirect 
means  of  "unethical"  solicitation  of  business  by  lawyers.  We  note  that  the  Jus- 
tice Department  currently  has  pending  an  antitrust  suit  against  American  Bar 
Association  challenging  the  provisions  in  the  so-called  canons  of  ethics  which 
prohibit  lawyers  from  informing  citizens  of  their  legal  rights  by  soliciting 
clients  or  by  advertising  the  nature  and  availability  of  legal  services.  It  is  our 
concern — and  one  which  transcends  the  class  action  device  per  se — that  Attorney 
General  Bell  may  not  vigorously  pursue  that  suit"  or  suits  challenging  other 
"ethical"  canons  having  comparably  immoral  impacts.^ 

The  current  controversy  over  the  wisdom  of  the  advertising  and  solicitation 
rules  perhaps  most  fundamentally  separates  those  who  view  the  legal  process  as 
a  mere  pacification  device  for  actively  aggrieved  individuals  from  those  who 
would  prefer  a  legal  system  consistently  meting  out  optimum  civil  penalties  (i.e., 
damage  liabilities)  to  direct  private  economic  activity  into  the  most  societal 
beneficial  channels. 


"See  generally.  Scott,  "Two  Models  of  the  Civil  Process,"  27  Stan.  L.  Rev.  9.37  (1975)  r 
Moore,  "The  Political  Economy  of  the  Class  Action  Lawsuit,"  3  Class  Action  Rep.  118 
(1974)  ;  Note,  "The  Cost-Internalization  Case  for  Class  Actions,"  21  Stan  L.  Rev.  383 
(1969). 

"  Whatever  the  ultimate  fate  of  the  government's  suit,  the  Supreme  Court  has  already 
agreed  to  rule  upon  the  validity  of  the  advertising  and  solicitation  restrictions  nr.der 
both  the  antitrust  laws  and  the  first  amendment.  Bates  &  O'Steen  v.  State  Bar  of  Arizona, 
prob.  juris,  noted.  No.  76-316  (U.S.  Oct.  4.  1976).  Should  the  Supreme  Court  uphold 
these  restrictions,  however,  the  Attorney  General  should  champion  new  legislation  that 
would  vindicate  the  policy  objectives  of  the  current  government  suit. 

"The  most  significant  of  these  is  DR  5-103(B).  which  prohibits  an  attorney  from 
advancing  the  cost  of  litigation  unless  the  client  agrees  to  reimburse  him  if  the  defendant 
prevails.  This  provision  severely  inhibits  capital  formation  for  the  prosecution  of  law- 
suits, while  the  corporate  perpetrators  of  mass  harms  which  should  give  rise  1o  such 
lawsuits  have  free  access  to  capital  markets,  including  steady  revenue  flows  from  the 
sales  of  goods  and  services,  to  finance  both  harmful  economic  activity  and  the  defense 
of  any  litigation  arising  therefrom.  See  4  Class  Action  Rep.  331-341  (1975).  The  impact 
of  DR  5-103(B)  is  particularly  anomalous  in  the  class  action  context,  where  one  or  a  few 
named  plaintiffs  must  agree  to  reimburse  the  attorney  for  advancing  the  costs  of  prosecut- 
ing not  just  their  own  claims  but  the  claims  of  all  absent  class  members  as  well.  This 
may  require  the  class  representatives  to  obligate  themselves  for  liabilities  many  times 
greater  than  the  full  amounts  of  their  personal  claims.  Only  a  foolish  millionaire  would 
seriously  subject  himself  to  such  risks.  The  resulting  imbalance  in  litigation  resources, 
because  it  prevents  many  meritorious  suits  from  being  filed  and  forces  underfinanced 
plaintiffs  to  settle  others  for  inadequate  amounts,  is  another  reason  why  potential 
defendants  so  cherish  the  high  "ethical"  standards  of  the  legal  profession. 
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Since  Mr.  Bell  wants  to  require  all  class  members  to  opt-in  to  the  lawsuit,  a 
fortiori  he  would  oppose  any  initial  attorney  soliciation  of  clients  as  named 
.plaintiffs  in  a  class  actions.  The  latter  restriction  alone  has  been  sufficient  to 
disable  the  class  action  as  an  effective  deterrent  sanction.  In  as  many  as  one 
■quarter  of  the  cases  filed  as  class  actions  in  which  class  status  is  denied,  the 
reason  is  not  that  the  merits  of  the  controversy  are  unsuitable  for  class  ad- 
judication. It  is  that  the  attorney  has  filed  suit  with  the  "wrong  plaintiffs" 
as  class  representatives.^"  Because  the  plaintiffs  for  various  reasons  would  not 
adequately  represent  the  absent  class  members,  the  entire  class  is  thrown  out 
of  court  for  its  own  "protection",  and  the  plaintiff  attorney  is  barred  from 
soliciting  another  client  who  would  be  an  adequate  class  representative. 

It  is  obvious  why  the  powerful  interests  in  our  society  that  are  most  likely 
to  be  defendants  in  such  lawsuits  have  nothing  but  praise  for  the  so-called 
canons  of  ethics.  For  these  restrictions  mean  that  such  interests  will  be  less 
frequently  subjected  to  meritorious  lawsuits.  Yet  if  civil  litigation  is  optimally 
to  achieve  its  deterrent  purposes,  there  must  be  a  100  percent  probability  that  a 
corporation  or  other  entity  which  illegally  perpetrates  harm  will  be  held  fully 
accountable  in  damages" — with  or  without  the  "right  plaintiffs". 

While  urging  what  amounts  to  the  abolition  of  modern  class  remedies,  Mr. 
Bell's  Task  Force  Report  strongly  endorses  small  claims  courts  and  other 
informal  methods  for  adjudicating  individual  grievances.  Practically  everyone, 
regardless  of  ideological  stripe,  is  for  small  claims  courts.  But  Mr.  Bell  ap- 
parently views  small  claims  courts  as  a  device  for  sweeping  the  need  for  class 
remedies  under  the  rug.  In  short,  any  individual  who  is  able  to  detect  a  legally 
cognizable  injury  and  becomes  sufllciently  angry  and  determined  may  have 
his  day  in  small  claims  court.  If  that  is  to  be  the  primary  remedy,  small  claims 
courts  vrould  soon  become  more  congested  than  federal  courts  presently  are, 
since  the  aggregate  magnitude  of  nonclass  damage  liabilities  surely  will  not 
deter  the  perpetratoi's  of  mass  harms. 

Prevention  of  harm  is  the  best  cure.  If  our  private  civil  legal  system  cannot 
or  will  not  achieve  the  objective — if  lawyers,  defense  and  plaintiff,  are  the 
primary  beneficiaries  precisely  because  the  outcomes  of  litigation  do  not  cur- 
rently deter  wrongdoing — then  we  should  seriously  consider  whether  that  legal 
system  is  worth  keeping.  At  least  we  hope  that  Judge  Bell's  views  about  the 
private  legal  system  will  not  be  reflected  in  a  consent  decree  approach  to  public 
enforcement. 

Senator  Kiegle  [acting  chairman].  I  gather  what  you  have  just  said 
conchides  your  remarks. 

Mr.  Moore.  Yes. 

Senator  Riegle.  I  appreciate  the  effort  you  have  made  to  come.  I 
will  read  your  testimony  carefully. 

I  think  the  colloquy  between  you  and  the  gentleman  from  Virginia, 
to  my  left,  is  very  interesting  about  the  issue  of  whether  or  not  the 
philosophy  or  attitude  in  a  particular  major  area  of  the  law  is  rele- 
vant for  us  to  consider  and  perhaps  to  base  a  judgment  on  in  weighing 
prospective  Cabinet  officers. 

It  becomes  even  more  complicated  when  you  think  of  it  in  terms  of 
whether  or  not  the  specific  campaign  pledge  was  in  effect  made.  In 
other  words,  are  we  to  take  into  account  the  question  of  whether  or 
not  we  are  testing  a  President-elect  against  a  campaign  pledge  in 
terms  of  the  attitude  of  a  nominee  that  he  is  putting  forward  ? 

^6  S'ee  Wechslpr.  snnra  note  1.  at  58-G2.  Cf.  also  Wells  v.  Ramsey,  Scarlett  d  Co.,  Inc., 
506  F.  2d  436  (oth  Cir.  1975)   (Bell,  J.). 

"  Kcp  srenprnllv  Becker.  "Crime  and  Punishment:  An  Economic  Approach,"  76  J  Pol. 
Econ.  IGf)  (1968)  ;  R.  Posner,  Economic  Analysis  of  Law  360-362  (1973).  To  the  extent 
that  tliere  is  any  probability  that  the  defendant  will  escape  proper  liability  in  a  particular 
ease,  for  reasons  of  "wrong  plaintiffs"  or  otherwise,  the  sanctions  must  be  increased  to 
more  than  100  percent  of  actual  damages  to  compensate  for  the  enforcement  deficiency. 
Though  defense  attorneys  frequently  argue  that  such  deterrence  should  be  achieved  ex- 
clusively througli  criminal  rather  than  civil  sanctions,  see  Kirkham,  supra  note  10,  at  207. 
criminal  sanctions  are  almost  always  either  inapplicable  to  the  particular  violation  ;or 
Involve  arbitrary  sanctions  having  no  meaningful  relation  to  the  magnitude  of  the 
damage  actually  inflicted  upon  the  class. 
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I  think  Mr.  Scott's  point  is  well  taken,  when  he  says  that,  in  effect', 
no  matter  who  the  Attorney  General  might  be,  he  works  for  the  Presi- 
dent. So  in  the  end,  presumably,  whatever  is  the  official  policy,  intent, 
and  direction  of  the  President,  is  probably  really  the  more  significant 
factor  in  terms  of  what  is  likely  to  take  place  in  that  area  of  law. 

I  suppose,  in  that  respect,  campaign  promises  are  sometimes  kept 
and  sometimes  are  not.  I  suppose  it  will  be  a  matter  of  watching  to  see 
whether  or  not  things  are  done  that  are  in  line  with  what  was  prom- 
ised earlier. 

Mr.  jMoore.  In  this  respect  we  are  talking  about  a  very  complicated 
and  sophisticated  type  of  subject.  This  tends  to  be  the  kind  of  subject 
that  the  President  himself  does  not  devote  a  great  deal  of  personal 
attention  to.  That  is  inevitable.  There  are  subjects  like  that.  They  are 
important  subjects. 

The  President  cannot  personally  command  and  direct  every  single 
eleinent  of  the  bureaucracy  or  every  single  appointee. 

Traditionally,  the  authority  to  speak  for  the  administration  on  con- 
sumer class  action  legislation — and  there  are  other  kinds  of  class  action 
legislation  that  could  be  devised — has  been  in  the  Assistant  Attorney 
General  for  Antitrust.  In  the  Nixon-Ford  years,  the  Assistant  Attor- 
ney General  for  Antitrust  always  opposed  consumer  class  action 
legislation. 

I  would  hope  that  Mr.  Bell,  if  confirmed,  would  follow  the  policy  of 
letting  the  Antitrust  Division  develop  and  advocate  whatever  position 
is  to  be  taken  on  this  kind  of  matter  and  adhere  to  the  so-called  Saxbe 
rule  in  the  sense  that  when  a  case  is  filed,  the  Attorney  General  does 
not  have  to  approve  every  antitrust  case  that  is  filed. 

I  understand  Mr.  Levi  did  not  agree  to  carry  on  that  particular 
specific  promise,  but  there  is  no  indication  that  he  has  intervened  in 
any  antitrust  cases.  But  similarly  on  this  legislative  matter,  I  would 
hope  that  that  sort  of  policy  would  be  followed. 

Senator  Riegle.  I  thought  your  point  was  interesting  that  in  all 
successful  findings  where  a  class  of  people  have  been  found  to  be  in- 
jured, there  has  never  been  even  a  one-for-one  recovery  case. 

Mr.  INIooRE.  At  least  in  the  antitrust  field.  I  am  aware  of  a  small 
handful  of  securities  cases  where  perhaps  100  percent  of  the  damages 
has  been  recovered  but  probably  not  if  you  include  prejudgment  in- 
terest as  part  of  the  damages. 

But  in  the  antitrust  cases  and  in  most  securities  cases  and  most 
employment  discrimination  and  other  kinds  of  cases  that  are  allowed, 
even  if  you  have  the  most  ironclad  case  on  the  merits,  and  even  if 
you  win  a  verdict  on  liability,  the  obstacles  are  such  that  only  10  or 
20  cents  on  the  dollar  will  be  recovered.  That  is  often  considered  a 
good  recovery. 

The  practical  effect  of  INIr.  Bell's  decision  would  reduce  that  10  or 
20  cents  on  the  dollar  to  mavbe  1  or  2  cents  on  the  dollar,  if  there  is  to 
be  any  recovery  at  all.  I  attempt  to  explain  why  in  my  statement. 

Senator  Riegle.  Yes.  I  appreciate  what  you  have  just  said. 

Senator  Scott,  do  you  have  any  further  questions  ? 

Senator  Scott.  No.  I  appreciate  your  coming. 

Senator  Riegle  [acting  chairman].  I  appreciate  your  roming.  Your 
statement  will  be  made  a  part  of  the  record.  I  will  make  a  point  to 
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draw  it  to  the  attention  of  the  other  members  of  the  committee  wlio 
are  not  here  at  this  time. 

Without  objection,  also  to  be  inserted  in  the  record  are  the  state- 
ments of  Willie  Mae  Reid  and  Jeffrey  Segal  as  well  as  written  material 
supplied  by  Mr.  Sawyer. 

[The  prepared  statement  of  the  National  Lawyers  Guild  by  Jeffrey 
Segal  is  printed  above  at  page  429.] 

[The  prepared  statement  of  the  Socialist  Workers  Party  by  Willie 
Mae  Reid  follows :] 

Statement  of  Willie  Mae  Reid,  Socialist  Workejbs  Pabty 

Carter's  appointment  of  Griffin  Bell  as  the  next  Attorney  General  shows  the 
kind  of  justice  that  is  in  store  for  Blacks,  the  poor,  and  all  those  who  dissent  in 
this  country.  Carter  promised  to  inaugurate  a  new  day  of  clean  government,  but 
his  choice  of  Bell  to  head  the  Justice  Department  only  means  more  of  the  same. 
More  FBI  and  CIA  crimes.  More  efforts  to  bring  back  the  death  penalty.  More 
use  of  the  Justice  Department  to  curtail  busing  for  desegregation.  More  chipping 
away  at  the  civil  rights  won  by  women  and  minorities  during  the  struggles  of 
the  1960s  and  1970s. 

One  of  Bell's  first  tasks  will  be  to  polish  up  the  tarnished  image  of  the  FBI. 
The  Socialist  Workers  Party's  lawsuit  against  the  FBI  and  other  government 
spy  agencies  has  provided  a  picture  of  FBI  agents  burglarizing  oflBces,  authorizing 
poison  pen  letters,  harassing  innocent  citizens,  tampering  with  mail,  acting  as 
provocateurs  in  a  legal  political  party,  disrupting  elections — and  then  denying 
everything  under  oath  until  denying  or  covering  up  was  no  longer  possible.  The 
FBI  has  a  record  of  associating  with  criminals  like  Timothy  Redfearn,  who  was 
just  sentenced  to  up  to  ten  years  in  jail  for  burglarizing  the  Denver  Socialist 
Workers  Party  offices  as  a  paid  informer  for  the  FBI. 

There's  no  reason  to  think  that  Griffin  Bell  would  change  any  of  this.  No  rea- 
son to  think  he  would  clean  up  the  FBI  by  prosecuting  those  who  ordered  and 
approved  the  black  bag  jobs.  No  reason  to  think  he  would  arrest  CIA  agents  im- 
plicated in  assassination  plots  and  other  conspiracies  overseas.  No  reason  to 
think  he  would  be  any  more  diligent  than  his  predecessors  in  tracking  down  the 
right-wung  terrorists  who  have  bombed  and  shot  up  the  offices  of  the  SWP  and 
other  legitimate  political  organizations. 

The  Socialist  Workers  Party  joins  the  women's  groups  and  civil  rights  organi- 
zations, such  as  the  NAACP,  that  have  expressed  outrage  at  the  Bell  appoint- 
ment. Are  Blacks  and  other  minorities  to  expect  even-handed  justice  from  some- 
one who  belonged  to  racist  social  clubs  that  exclude  Blacks?  Is  Bell  likely  to  de- 
fend equal  rights  for  women,  stand  up  for  the  right  to  abortion,  insist  that 
affirmative  action  programs  be  implemented  to  redress  centuries  of  inequities? 

We've  had  Watergate  and  several  years  of  revelations  of  post-Watergate 
crimes.  There  are  now  a  lot  of  people  who  think  that  two  systems  of  justice 
operate  in  this  country — one  for  the  rich  and  powerful  and  another  for  the  poor 
and  dispossessed,  the  Blacks,  Chieanos  and  Puerto  Ricans.  And  punishment  for 
the  poor,  the  dispossessed,  for  Blacks,  Chieanos  and  Puerto  Ricans  extends  to 
executions.  There's  nothing  about  the  appointment  of  Griffin  Bell  that  would, 
correct  this  fundamental  inequality,  and  it  should  be  rejected. 

Senator  Riegle  [acting  chairman].  If  there  are  no  other  witnesses, 
the  committee  will  stand  in  recess  until  10  a.m.  on  Monday  mornings 
January  17,  1977. 

[Whereupon,  at  5 :10  p.m.,  the  committee  stood  in  recess.] 
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MONDAY,  JANUARY   17,   1977 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington^  D.O. 

The  committee  met,  pursuant  to  notice,  at  10 :05  a.m..  in  room  2228^ 
Dirksen  Senate  Office  Building,  Senator  James  O.  Eastland,  chair- 
man, presiding. 

Present:  Senators  Eastland,  Kennedy,  Bayh,  Burdick,  Abourezk, 
Riogle,  Sasser,  Mathias,  Chafee,  and  Heinz. 

Also  present:  Francis  C.  Rosenberger,  chief  counsel,  and  J.  C 
Argetsinger,  David  Dixon,  and  Britt  Singletary,  of  the  committee 
staff. 

Senator  Abourezk  [acting  chairman].  The  committee  will  come  to. 
order. 

May  we  have  order  in  the  hearing  room,  please  ? 

Some  of  the  Senators,  specifically  Senator  Chafee  and  Senator 
Heinz,  have  I'equested  that  Judge  Bell  return  for  followup  questions.. 
That  is  the  purpose  of  these  hearings  this  morning. 

I  would  like  to  recognize  at  this  time  Senator  Chafee. 

Senator  Chafee.  Thank  you  very  much,  Mr.  Chairman. 

I  would  just  like  to  review  the  bidding,  if  I  might.  Judge  Bell,  on 
some  matters  that  have  been  discussed  here  before.  But  I  want  to  fol- 
low through  a  bit,  if  I  might. 

As  I  understand,  being  the  chief  of  staff  for  Governor  Vandiver 
was  an  unpaid  position ;  but  you  were  not  there  necessarily  as  a  volun- 
teer. As  I  understand  from  your  testimony,  you  were  there  having 
served  previously  as  his  personal  lawyer  and  then  were  hired  as  a  law- 
yer to  assist  him  in  the  procedure  that  he  had  outlined  and  the  way  he 
proposed  to  go ;  is  that  correct  ? 

TESTIMONY  OF  GRIFFIN  B.  BELL— Eesumed 

Judge  Bell.  Not  exactly. 

I  was  not  hired  as  his  lawyer.  I  was  selected  as  a  lawyer,  but  I  was 
not  paid. 

The  firm  contributed  my  services  as  a  public  service.  I  was  acting 
as  a  lawyer  in  every  respect  except  that  we  did  not  charge  for  my 
services. 

I  had  represented  Governor  Vandiver  on  one  matter  only  in  the  past 
as  a  lawyer.  I  can  only  remember  one. 

I  want  to  say  something  here  that  may  sound  somewhat  unusual, 
but  I  have  been  struck  with  the  fact  that  I  am  the  only  witness  who 
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3ias  testified  under  oath.  Some  member  of  tlie  committee  asked  Senator 
Eastland  in  my  presence  the  first  day  if  I  AYOuld  be  jDut  under  oath.  No 
•one  else  has  been  put  under  oath. 

People  say,  "Well,  he  can't  remember  enough,"  and  this  and  that. 

I  am  under  oath,  and  I  do  not  know  what  the  purpose  of  it  was  in 
havino^  me  under  oath.  I  have  testified  in  Congress  several  times  be- 
fore. I  have  never  been  put  under  oath.  I  am  being  very  careful  in 
i\'hat  I  say  because  I  realize  for  some  reason  I  am  under  oath  and  no 
other  witness  is  under  oath. 

Chairman  Eastland.  Most  nominees  are  put  under  oath. 

Judge  Bell.  But  the  people  testifying  against 

Chairman  Eastland.  That  has  been  the  practice  since  1945. 

Judge  Bell.  I  do  not  mind  being  under  oath,  but  it  seems  to  me 
that  it  is  odd  that  people  who  testified  against  me  for  3  and  4  hours 
are  ]iot  under  oath. 

That  is  all  I  have  to  say  about  that. 

Thank  you. 

Senator  Ciiafee.  The  next  question  I  have  is  this.  You  testified  that 
you  were  a  moderating  influence  in  these  times.  Of  course,  I  think  it 
is  fair,  as  you  indicate,  that  we  have  to  think  back  to  the  times  that 
we  are  talking  about.  It  is,  namely,  20  years  ago,  when  the  atmosphere 
was  considerably  different  than  it  is  today. 

But  I  must  say,  as  I  review  what  took  place  at  that  time,  for  exam- 
ple tlie  travel  to  Virginia  and  ^Mississippi  and  the  bills  that  were 
subsequently  introduced  in  February  1059,  that  I  do  not  see  much 
evidence  of  moderation.  I  do  not  really  see  that,  in  view  of  the  Supreme 
Court  case  decisions  of  some  5  years  earlier,  the  bills  that  were  intro- 
duced and  which  resulted  from  this  trip  and  which  you  or  the  group 
you  associated  with  had  some  hand  in,  could  have  been  much  more 
extreme  than  they  were.  I  miss  the  moderating  influence.  I  may  have 
missed  something  in  your  testimony  to  bear  that  out. 

My  specific  question.  Judge,  is  this :  Where  was  the  moderation  ?  I 
appreciate  the  meetings  with  Warren  Cochrane.  That  came  out  in  his 
testimony.  I  had  not  realized  it  before.  But  I  am  thinking  of  the  legis- 
lation which  was  introduced. 

Judge  Bell.  Where  was  the  moderation  ? 

Senator  Ciiafee.  Yes. 

Judge  Bell.  The  moderation  was  in  the  fact  that  we  did  not  close 
the  schools.  We  had  no  violence.  We  had  no  disruption  of  any  sort 
in  the  educational  process.  The  people  of  Georgia  think  that  was  a 
moderating  influence  and  a  moderating  fact. 

Unless  you  lived  there  in  that  time,  you  cannot  fully  appreciate 
that.  I  have  somebody  here  now  getting  a  newspaper  that  came  out 
in  Atlanta  this  week  honoring  John  Sibley,  telling  about  his  role  in 
keeping  the  schools  open  in  Georgia. 

I  had  nothing  to  do  with  writing  this,  but  it  just  happened  to  be 
in  the  newspaper  in  Atlanta  this  week.  I  would  like  to  introduce  I  his. 

[Tlie  article  referred  to  follows.] 
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[From  "Buckhead,  Atlanta,"  Atlanta,  Ga.,  Jan.  24,  1977] 

Lifelong  Fkiend  of  Education,  He  Made  Possible  Peaceful  School 

Integration   in   Georgia 

(By  Michael  C.  Suider,  Editor) 

"John  A.  Sibley— lawyer,  judge,  bauker,  civic  leader— has  for  87 
years  been  a  shining  light  among  the  people  of  Atlanta  and  the  State 
of  Georgia." 

Not  bad  for  a  "Country  boy",  eh? 

Those,  the  above  words  describing  John  A.  Sibley  when  he  was  presented  the 
Shining  Light  Award  in  1975,  came  back  to  us  recently  and  we  just  thought  we'd 
remember  to  you  a  man  who  celebrated  his  birthday  earlier  this  month,  89  years 
from  the  day  he  was  born  and  subsequently  raised  on  a  farm  in  Baldwin  County. 
.  Often  referred  to  as  "The  First  Citizen  of  Georgia,"  Sibley  was  honored  pri- 
marily for  his  judicious  leadership  of  what  later  became  known  as  the  "Sibley 
Commission,"  but  generally  for  his  "Superlative  and  unselfish  guidance  to  gener- 
ations of  Georgians,"  while  directing  one  of  the  South's  leading  banking  institu- 
tions. Trust  Company  of  Georgia,  and  serving  on  the  boards  of  several  of  the  most 
infiuential  business,  educational  and  public  institutions. 

The  legislative  study  commission  itself  was  formed  in  1960  to  determine 
whether  the  states  school  systems  should  bend  to  a  Federal  court  order  and  de- 
segregate Georgia  schools  or  to  abide  by  state  law  and  slam  shut  the  public  school 
doors  in  the  face  of  integration. 

Sibley  was  72  at  the  time,  and  a  man  of  considerable  civic  and  business  accom- 
plishments, when  Griffin  Bell,  then  chief  of  staff  for  Ernest  Vandiver  asked  if  he 
would  head  the  School  Study  Commission. 

In  the  end,  the  majority  of  the  commission  members  inspired  by  the  leadership 
and  direction  of  its  chairman,  urged  the  legislature  to  keep  the  public  schools 
open. 

"Through  his  inspiring  leadership  and  the  efforts  of  his  associates  on  the 
'Sibley  Commission',  peaceful  school  integration  came  to  Georgia,"  it  was  said  in 
1975  when  Sibley  was  honored. 

Sibley,  89  this  month,  though  officially  retired,  is  still  active  as  honorary 
chairman  of  the  board  of  the  Trust  Company  of  Georgia,  and  maintains  an  office 
on  the  seventh  floor  of  that  Five  Points,  landmark  institution. 

We  talked  to  him  briefly  in  that  office  overlooking  the  city  upon  which  a  great 
deal  of  the  "light  of  John  A.  Sibley"  has  shown. 

Reflecting  on  the  1960  study,  Sibley  says,  "it  came  down  to  a  question  of 
whether  the  people  were  going  to  accept  school  desegregation  or  abolish  the  school 
system  and  public  schools.  The  commission  brought  to  the  surface  the  strength 
of  the  public  school  system  and  its  value  in  the  minds  of  the  people" — both  black 
and  white  citizens,  he  emphasized. 

The  light  that  Sibley  has  reflected  over  the  City  of  Atlanta  over  the  past  half 
of  a  century  perhaps  has  been  exceeded  by  only  one  man — Robert  W.  Woodruff. 

We  asked  him  about  Woodruff,  a  man  for  whom  and  by  vshom  he  has  been 
counseled  and  with  whom  he  has  shared  a  friendship  over  the  years. 

"Amazing  .  .  .  impact  in  so  many  ways.  You  take  the  extent  of  his  business 
success,  the  amount  of  wealth  that  he  has  created,  not  only  for  himself,  but  for 
so  many  people,  that  extends  from  the  city  of  Atlanta  to  all  the  regions  of  the 
world. 

".  .  .  and,  if  you  look  at  the  philanthropy,  the  great  diversity  of  it.  the  man 
himself  with  his  many-sided  talents,  all  of  which  finally  reflected  itself  in  some 
useful  purpose,  it's  truly  amazing. 

"An  amazing  man,  with  an  amazing  career,"  he  reflected. 

Somewhat  like  the  pot  calling  the  kettle  black,  wouldn't  you  say? 

Judge  Bell.  They  refer  to  the  fact  of  the  "Sibley  Commission"  and 
call  it  the  "legislative  study  commission/'  It  "was  formed  in  lOGO''— 
I  do  not  know  if  it  was  1960  or  1961  but,  anyway,  this  is  what  this 
paper  says — "to  determine  whether  the  State's  school  system  should 
bend  to  a  Federal  court  order  and  desegTegate  Georgia  schools  or  to 
abide  by  State  law  and  slam  the  public  school  doors  in  the  face  in 
integration. 
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"In  the  end,  the  majority  of  the  commission  members  inspired  by  the 
leadership  and  direction  of  its  chairman'' —  that  is  Mr.  Sibley — "urged 
the  legislature  to  keep  the  public  schools  open. 

"Through  his  inspiring  leadership  and  the  efforts  of  his  associates 
on  the  'Sibley  Commission,'  peaceful  school  integration  came  to 
Georgia." 

In  Georgia,  that  was  moderating ;  and  in  the  South,  that  was  mod- 
erating. In  Rhode  Island,  I  do  not  know  about  that.  But  you  can  look 
at  it  now  after  all  these  years  and  you  may  say :  Well,  it  didn't  look 
like  much  to  me.  But  we  thought  it  was. 

Any  person  who  was  fighting  to  keep  the  schools  open  would  know 
that  I  had  a  major  role  in  doing  that.  I  am  satisfied  to  be  judged, 
as  I  said  before,  by  the  people  that  lived  in  that  time  and  in  that  area. 
They  think  I  was  a  moderating  influence. 

The  people  who  came  here  from  Georgia  to  testify  said  the  same 
thing.  There  were  many  more  who  want  to  come.  I  do  not  want  to 
extend  the  hearings.  I  do  not  think  there  is  any  public  interest  to  ga 
on  into  a  contest  which  is  not  even  a  swearing  contest  over  what  hap- 
pened at  that  time. 

But,  if  you  Senators  think  it  ought  to  be  extended,  then  that  is  your 
prerogative. 

Senator  Chafee.  No,  sir,  I  am  not  asking  for  an  extension. 

Judge  Bell.  By  the  way,  I  checked  with  the  Justice  Dejjartment. 
Attorney  General  Levi  wants  to  leave.  Deputy  Attorney  General  Tyler 
wants  to  leave.  By  the  orderly  succession,  somebody  has  to  run  the 
Justice  Department  wliile  this  is  going  on.  It  appears  that  Solicitor 
General  Borke  would  be  the  acting  Attornej^  General. 

We  are  down  to  the  third  person,  now.  So  I  do  not  want  to  rush  the 
Senate  in  any  way,  but  I  am  worried  about  somebody  running  the 
Justice  Department.  I  have  been  over  there,  and  that  is  the  way  it 
looks  now. 

Senator  Abourezk  [acting  chairman].  Did  you  want  to  insert  that 
article  in  the  record  ? 

It  will  be  admitted  at  this  point. 

Judge  Bell.  My  staff  has  left  off  the  name  of  the  newspaper,  but  we 
will  put  it  in. 

Senator  Chafee.  Proceeding  a  little  further,  Judge  Bell 

Judge  Bell.  I  have  one  other  thing  on  the  moderating  question. 
Somebody  sent  me  this  from  the  Miami  Herald  Sunday  paper  of 
January  9,  1977.  It  is  a  two-page  article  entitled,  "The  Law,  Justice 
and  Griffin  BelL" 

Somebody  went  to  the  trouble  there  of  putting  my  opinions  on  a 
computer.  I  think  it  would  be  very  interesting  to  you  if  you  doubt 
I  am  a  moderate  person.  I  think  it  would  be  helpful  if  you  would  read 
this  article  and  see  what  a  person  who  I  have  never  heard  of  has  had 
to  say  after  he  made  a  study  through  the  University  of  Miami  Law 
School  in  the  Miami  Herald.  I  understand  it  is  a  good  newspaper. 

Senator  Chafee.  I  am  not  doubting  anybody. 

Judge  Bell.  I  would  like  to  offer  that.  too. 

Senator  Aboueezk  [acting  chairman].  That  will  be  admitted,  also.. 

[The  article  referred  to  follows.] 
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[From  the  Miami  Herald,  Sunday,  Jan.  9,  1977] 
The  Law,  Justice  and  Geiffin  Bell 

^erinng  on  a  court  that  changed  the  face  of  the  Sonth.  Jimmy  Carter's  choice 
for  attorney  general  built  a  judicial  record  of  moderation  and  sometimes 
innoxmtion 

(By  Steve  Strasser) 

The  racial  barriers  were  falling  across  the  South  in  those  days,  and  in  Fort 
Talley,  Ga.,  they  fell  in  April,  1970.  Claybon  J.  Edwards,  a  black  man,  won  a  seat 
■on  the  city  council. 

Even  after  his  election,  Edwards  had  to  fight  15  months  in  court  before  he 
finally  could  take  office  in  his  central  Georgia  city  of  10.000. 

As  in  so  many  battles  during  that  social  revolution,  Edwards'  champion  was 
the  United  States  Court  of  Appeals,  Fifth  Circuit,  in  New  Orleans. 

p]dwards  remembers  his  "delight''  on  that  day  when  the  Fifth  reversed  two 
lower  courts  and  cleared  his  way  into  public  ofl5ce.  He  also  remembers  the  appeals 
judge  who  wrote  the  decision — Griffin  B.  Bell. 

"In  observing  him  ...  I  was  sure  he  would  go  by  the  book,"  Edwards  said, 
""which  is  all  I  wanted." 

Bell  left  the  bench  early  in  1976  after  15  years  as  an  appellate  judge.  He  had 
helped  shape  3,000  decisions,  personally  wrote  more  than  500,  and  streamlined 
court  procedures  for  handling  appeals. 

During  those  15  years,  the  Fifth  changed  the  face  of  the  South,  upholding  the 
civil  rights  and  voting  rights  acts  of  Congress  and  the  school  desegregation 
orders  of  the  Supreme  Court  despite  opposition  from  determined  segregationists. 

Now  that  he  has  been  nominated  by  President-elect  Jimmy  Carter  to  become 
attorney  general,  the  nation's  top  law  enforcer.  Bell's  personal  commitment  to 
civil  rights  has  been  questioned. 

A  look  at  his  record,  and  interviews  with  those  who  appeared  in  his  court,  re- 
veal the  portrait  of  a  respected,  moderate  and  sometimes  innovative  judge  who 
<';in  claim  a  share  of  the  court's  civil  rights  accomplishments  in  a  set  of  decisions 
that  changed  the  ways  of  places  like  Lexington,  Miss. ;  Uvalde,  Tex. ;  Alachua 
County,  Fla.,  and  Fort  Valley,  Ga. 

Bell  was  not  a  civil  rights  leader  in  the  tradition  of  the  Fifth's  liberal  states- 
men— Elbert  Parr  Tuttle,  John  R.  Brown  and  John  Minor  Wisdom.  But  he  was, 
according  to  one  student  of  the  court,  a  master  mediator. 

•"When  you  have  15  judges  on  a  court,  it's  ver.v  hard  to  be  idealistieally  pure," 
said  Frank  T.  Read,  dean  of  the  University  of  Tulsa  law  school.  "The  man  in 
the  middle  has  to  muster  enough  votes  to  get  a  majority  on  a  court  that  size,  and 
15ell  was  the  man  in  the  middle." 

If  Bell  was  not  a  civil  rights  leader,  he  was  in  the  main  a  strong  civil  rights 
enforcer  across  the  Deep  South  states  served  by  the  Fifth  (Texas,  Louisiana, 
Mississippi,  Alabama,  Georgia  and  Florida). 

"When  the  Supreme  Court  said  desegregate,  he  went  out  and  said,  'Okay,  man, 
let's  desegregate,'  "  said  a  Texas  civil  rights  lawyer. 

Another  civil  rights  activist  recalled  a  meeting  of  30  Mississippi  superin- 
tendents called  by  Bell.  "He  read  the  riot  act  to  them — He  told  them  they  were 
■desegregating  next  mouth  whether  they  liked  it  or  not." 

In  1965,  a  panel  led  by  Bell  ordered  a  State  takeover  of  the  800-student 
Taliaferro  County,  Ga.,  school  system.  The  local  school  board  had  closed  the 
T\-hite  school  and  bused  the  white  students  to  other  districts  rather  than  enroll  87 
black  students  who  had  requested  transfers  from  the  black  school.  By  the  next 
^school  year,  the  chastened  local  officials  agreed  to  desegregate  and  were  given 
back  control  of  their  schools. 

In  1970,  Charles  Bassett,  then  chairman  of  the  Duval  County,  Fla.,  school 

board,  remembers  that  he  expected  a  good  old  boy  from  Americus,  Ga.,  when 

le  appeared  before  Bell  concerning  Duval's  stalled  desegregation  plan.  Instead, 

Bassett  said,  he  found  a  stern  enforcer  who  "emphasized  we  could  be  held  in 

■contempt  of  court  unless  we  arrived  at  some  kind  of  agreement." 

"I'll  be  perfectly  honest  with  you,"  Bassett  said.  "When  I  went  into  the  court 
and  heard  his  Georgia  accent,  I  thought  there  was  a  favorable  opportunity  for 
•our  side.  But  he  came  on  so  strong  that  we  learned  very  quickly  that  he  was 
going  to  be  firm  and  fair." 
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Finally,  if  Bell  was  not  a  civil  rights  leader  on  the  court,  his  record  shows 
that  neither  was  he  a  follower.  lie  did  not  hesitate  to  uphold  civil  rights  by 
reversing  the  decisions  of  lower  courts. 

In  the  1970  case  involving  Claybon  Edwards'  election  to  the  Fort  Valley  city 
council,  the  city  had  purged  192  voters  from  the  registration  list  for  not  paying 
city  taxes.  Precisely  150  of  them  were  black. 

The  purge  was  challenged  in  the  courts  and,  pending  a  final  decision,  the  192 
were  given  the  right  to  vote — on  a  separate  voting  machine.  Only  34  of  them 
actually  voted,  31  for  Edwards. 

A  lower  fedei-al  court  ruled  that  Edwards'  discrimination  suit  could  be  decided 
in  state  courts,  but  Bell  wrote  that  "the  imperative  of  the  right  to  vote"  was  at 
stake,  and  ordered  federal  proceedings.  Votes  of  the  purged  voters  ultimately 
were  ordered  counted,  and  Edwards  received  a  seat  on  the  council  by  a  five  vote 
margin. 

In  another  1970  case,  a  lower  court  ruled  that  the  Mobile  County,  Ala.,  jury 
roll  was  adequate  even  though  disproportionately  few  blacks  were  included  on  it. 
The  Fifth  reversed,  with  Bell  writing  that  the  statistics  indicated  "a  prima 
facie  case  of  discrimination  based  on  race." 

In  1974,  a  black  employee  sued  the  Houston  Veterans  Administration  Hos- 
pital claiming  that  blacks  were  entering  the  hospital's  engineering  department 
at  a  lower  pay  grade  than  whites.  The  lower  court  said  the  U.S.  government  was 
immune  from  suit,  but  again  the  Fifth  reversed.  "Sovereign  immunity  is  not  a 
talismanic  defense  that  bars  all  forms  of  relief  in  a  .  .  .  suit  against  officials  and 
an  agency  of  the  federal  government,"  Bell  wrote. 

In  1975.  a  Jacksonville  automotive  parts  center  hired  several  men  who  had 
applied  later  than  a  woman.  The  woman  sued,  claiming  sex  discrimination.  A 
lower  court  threw  out  the  case,  but  the  Fifth  revived  it.  ".  .  .  The  evidence 
demonstrated  no  tangible  reason  for  hiring  the  men  before  appellant,"  Bell  wrote. 

One  of  Bell's  former  colleagues  on  the  moderate  side  of  the  court  called  him 
a  "fearless  fellow"  in  upholding  the  constitution.  But  Bell's  record  shows  a  fear- 
lessness tempered  by  reserve.  The  part  of  his  record  that  most  clearly  shows  his 
moderate  side  is  his  stand  on  school  desegregation. 

"If  it  were  not  for  his  school  desegregation  cases,  I  would  put  him  in  the  liberal 
wing  of  the  court,"  said  one  civil  rights  lawyer  who  has  argued  a  number  of  cases 
in  Bell's  court. 

The  Fifth's  jurisdiction  was  the  main  battleground  for  desegregation  cases  from 
1954.  when  the  Superme  Court  ruled  that  legally  segregated  schools  were  uncon- 
stitutional, until  the  1970s,  when  schools  in  the  six  southern  states  had  become 
the  most  desegregated  in  the  nation  under  the  court's  leadership. 

Bell  participated  fully  in  the  court's  massive  desegregation  orders  of  the  late 
1960s — "one  of  the  most  remarkable  achievements  in  history,"  he  told  one  inter- 
viewer. But  Bell  generally  proposed  and  advocated  moderate  desegregation  plans, 
speaking  for  the  philosophical  middle  of  the  court. 

He  passed  on  the  Supreme  Court's  orders  for  fuller  and  faster  desegregation,, 
but  he  opposed  busing  except  as  a  last  resort  and  favored  neighborhood  schools. 

In  a  1970  opinion,  Bell  ordered  a  moderate  approach  in  the  Mobile  school  deseg- 
regation case,  an  attempt  to  "go  further  toward  eliminating  all  Negro  or  virtually 
all  Negro  student  body  schools  while  at  the  same  time  maintaining  the  neighbor- 
hood school  concept " 

The  Supreme  Court  impatiently  rejected  Bell's  plan,  advising  that  "inadequate' 
consideration  was  given  to  the  possible  use  of  bus  transportation  and  split  zoning. 

In  his  Orange  County,  Fla..  decision.  Bell  permitted  retention  of  several  all- 
black  schools  in  order  to  preserve  neighborhood  school  boundaries. 

"It  was  horrible,  really,"  said  one  attorney  who  argued  for  desegregation.  "We- 
never  really  got  out  of  that  damned  neighborhood  thing  he  put  us  in." 

The  1971  decision  written  by  Bell  in  the  Jacksonville  desegregation  case  angered 
civil  rights  advocates  because  it  allowed  the  closing  of  five  black  schools  as  sub- 
standard facilities. 

Some  Georgia  desegregation  advocates  feel  Bell  frustrated  attempts  to  desegre- 
gate metropolitan  Atlanta  by  encouraging  a  soparnte  desegregation  plan  for  tl;e 
predominantly  black  inner  city  rather  than  considering  busing  between  the  city 
and  the  predominantly  white  suburbs. 

"I  think  basically  he  is  insensitive  to  the  educational  needs  of  black  students," 
said  Atlanta  attorney  Margie  Pitts  Hames. 
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Bell  usually  required  a  school  district  to  establish  strict  neighborhood  attend- 
ance zones  arouncl  each  school  so  that  white  and  black  students  in  each  zone  at: 
tended  together/ 

In  some  cases,  Bell  paired  or  grouped  nearby  schools  and  their  attendance  zones 
so  that  students  from  predominantly  white  and  predominantly  black  schools 
would  be  mixed. 

But  he  did  not  require  extensive,  long-<listance  busing  in  order  to  mix  races. 
"Where  black  or  white  students  were  totally  isolated  from  each  other  within  a  dis- 
trict, all-black  and  all-white  schools  remained,  with  the  provision  that  students 
at  those  schools  could  transfer  to  schools  where  their  race  was  in  the  minority. 

A  1972  case  shows  how  Bell  positioned  himself  on  the  court.  Bell  joined  the 
court's  liberals  in  requiring  the  desegregation  of  Mexican-American  students  in 
Corpus  Christi,  Tex.  It  was  a  progressive  stand  to  take,  because  the  court  expand- 
ed the  definition  of  discrimination  to  cover  not  only  students  segregated  by  law — 
the  basis  for  previous  desegregation  orders — but  also  students  segregated  through 
a  school  system's  "actions  and  policies." 

But  Bell's  conservative  remedies  for  the  Corpus  Christi  situation  angered 
the  court's  liberals,  who  joined  in  a  dissenting  opinion :  "It  is  .  .  .  absurd  to 
believe  that  the  use  of  strict  neighborhood  assignment  or  the  pairing  of  close 
schools  to  expand  the  neighborhood  or  community  school  concept  will  signifi- 
cantly alleviate  the  existing  segregation." 

Later  in  1972,  the  liberals  gathered  a  majority  behind  a  sweeping  desegrega- 
tion plan  for  Austin,  Tex.,  that  included  use  of  crosstown  bu^^ing.  In  a  concurring 
opinion,  Bell  offered  his  more  conservative  remedies  and  the  thought  that  some 
schools  were  segregated  neither  by  unconstitutional  laws  nor  by  official  action, 
but  by  "neutral,  non-discriminatory  ftn-ces"  such  as  housing  patterns. 

Early  in  December,  the  Supreme  Court  struck  down  the  Fifth's  Austin  de- 
cision as  too  sweeping,  and  in  a  conservative  argumeiit  that  sounded  much  like' 
Bell's,  Justice  Lewis  Powell  wrote  that  racial  imbalance  in  public  schools  is 
largely  caused  by  residential  patterns  that  are  "typically  beyond  the  control 
of  school  authorities." 

Bell  wrote  few  dissenting  opinions  during  his  15  years  on  the  Fifth — only 
36,  according  to  a  computer  search  by  the  University  of  IMiami  law  library.  But 
when  Bell  did  disagree  in  print  with  a  majority  of  the  court,  he  usually  disagreed 
with  the  liberals. 

When  the  court,  in  a  landmark  19G6  decision,  stepped  up  the  pressure  to  deseg- 
regate schools  "after  12  years  of  snail's  pace  progress,"  and  adopted  rigid' 
government  desegregation  guidelines.  Bell  dissented,  calling  for  more  freedom 
of  choice.  He  said  the  new  guidelines  "cast  a  long  shadow  over  personal  liberty. 
,  .  .  They  do  little  for  the  cause  of  education." 

That  school  desegregation  dissent  was  one  of  the  few  written  by  Bell  that 
showed  basic  philosophical  differences  with  the  majority.  The  typical  Bell  dis- 
sent was  an  even-handed  argument  for  more  thorough  proceedings  in  a  lower 
court. 

-  On  a  bench  famous  for  upholding  the  rights  of  minorities  and  individuals.  Bell, 
while  not  disagreeing  with  his  colleagues,  often  seemed  to  be  the  voice  protest- 
ing that  big  shots  have  rights,  too. 

In  a  1967  case,  a  black  man  beaten  by  white  passengers  on  a  bus  in  Georgia 
sued  the  bus  company  and  driver  for  allowing  the  beating  to  occur.  The  Fifth 
ordered  a  verdict  in  favor  of  the  black  man,  but  Bell  dissented,  arguing  that  the 
bus  contpany  had  been  deprived  of  its  Seventh  Amendment  right  to  a  jury  trial. 
"No  court  is  empowered  to  suspend  the  operation  of  the  Seventh  Amendment  even, 
when  there  are  overtones  of  civil  rights,"  he  wrote. 

One  of  Bell's  more  vigorous  dissents  was  on  behalf  of  William  Calley,  the 
army  officer  convicted  of  murdering  civilians  in  Vietnam.  The  Fifth  upheld 
Calley's  court-martial  conviction,  but  Bell  argued  that  Calley  should  have  been 
given  a  new  trial  because. congressional  testimony  given  by  prosecution  witnesses 
had  been  withheld  from  Calley's  defense. 

Bell  argued  that  Congress  should  have  been  required  to  turn  over  the  testi- 
mony in  the  interest  of  a  fair  trial,  just  as  President  Nixon  had  been  required 
to  turn  over  his  tapes  to  the  courts.  "One  underlying  principle  of  American  juris- 
prudence is  that  no  man  or  institution  is  above  the  law,"  Bell  wrote.  "Congress 
is  not  exempt  f com  this  principle,". 
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Bell  was  capable  of  coming  down  on  both  sides  of  a  similar  issue,  depending  on 
how  well  he  thought  the  lower  court  under  review  had  done  its  work. 

In  a  1973  First  Amendment  case,  University  of  Mississippi  English  students 
sued  to  stop  administrators  from  interfering  with  publication  of  their  literary 
magazine.  The  court  ruled  in  favor  of  the  students,  citing  their  First  Amend- 
ment right  to  publish.  Bell  dissented :  ".  .  .  Only  the  student  side  of  the  case  has 
been  considered.  Each  side  asserts  constitutional  rights  and  those  rights  should 
have  been  balanced.  At  the  very  least  the  district  court  and  this  court  should 
have  ruled  on  whether  the  university  had  a  right  not  to  sponsor." 

But  in  a  1969  free  speech  case,  Auburn  University  students  took  their  univer- 
sity president  to  court  after  he  tried  to  prevent  a  speech  by  liberal  Yale  Chaplain 
William  Sloan  Coffin.  This  time.  Bell  ruled  for  the  students :  ".  .  .  The  right  of 
the  faculty  and  the  students  to  hear  a  speaker,  selected  as  was  the  speaker  here, 
cannot  be  left  to  the  discretion  of  the  university  president  on  a  pick  and  choose 
basis." 

One  of  Bell's  most  criticized  decisions  also  involved  a  free  speech  case.  In  1966. 
Bell  wrote  the  decision  upholding  the  Georgia  Legislature's  refusal  to  seat  Julian 
Bond  because  Bond  had  openly  opposed  the  Vietnam  War  and  endorsed  draft 
card  burning. 

Hell  ruled  in  effect  that  Bond  had  fewer  free  speech  rights  than  his  constitu- 
ents, because  as  a  legislator  his  statements  "could  reasonably  be  said  to  be  in- 
consistent with  and  repugnant  to  the  oath  which  he  was  required  to  take." 

A  unanimous  Supreme  Court  reversed  Bell's  decision  and  ruled  that  Bond's 
First  Amendment  rights  had  been  violated. 

Bond  is  less  than  lukewarm  in  his  support  for  Bell  today.  "I  don't  think  Judge 
Bell  is  an  evil  man."  I'ond  said,  "but  he's  simply  not  the  best  man  available.  He's 
not  even  the  best  federal  judge  available." 

Concerning  Bell's  civil  rights  record.  Bond  said,  "I  don't  think  you  can  find 
anything  too  damaging  in  it.  but  I  don't  think  you  can  find  anything  too  inspir- 
ing, either  ....  Why  not  the  best?  I  say." 

Charles  Morgan,  one  of  Bond's  lawyers  in  the  famous  case  and  head  of  the 
American  Civil  Liberties  Union's  southern  office  from  1964  to  1972,  now  supports 
Bell's  nomination  for  attorney  general. 

On  civil  rights  eases,  "Bell  would  not  have  gone  as  far  as  the  (liberals)," 
Morgan,  now  a  Washington  attorney,  said,  "but  he's  a  damned  sight  better  than 
many,  many  others  on  the  court." 

Much  criticism  of  Bell  is  based  not  on  his  overall  record.  Morgan  suggested, 
but  on  his  background.  "He's  a  neighbor  of  Jimmy  Carter  and  he  went  to  Mercer 
(University  in  Macon,  Ga. ),  not  to  Harvard  ...  I  really  believe  that  as  a  white 
southerner  my  liberal  friends  apply  different  standards  to  Griffin  Bell." 

Senator  Chafee.  I  am  trying  to  get  the  best  information  I  can  to 
arrive  at  a  decision. 

In  the  testimony  of  Warren  Cochrane,  which  I  think  was  interest- 
ing, that  is  about  yonr  meetings  with  him,  as  best  I  undei-stood  his 
]5oint  of  view,  you  were  meeting  with  liim  to  keep  him  posted  and  to 
forestall  any  radical  action,  if  you  might,  on  the  part  of  his  group 
Avhile  time  went  by  and  a  solution  looked  for.  It  would  be  a  solution 
which  would  keep  the  schools  open  and  would  give  people  a  chance 
to  settle  down.  Is  that  fair  enoug'h  ? 

Judge  Bell.  That  is  not  the  way  I  remember  it. 

The  way  I  remember  it  is  this.  Someone  asked  me  to  meet  with  a 
group  of  black  leaders.  Mr.  Cochrane  was  one. 

I  did  not  seek  a  meeting  with  them.  These  were  the  first  biracia* 
meetings  that  had  ever  been  held  in  Georgia. 

I  did  me^et  with  them.  I  met  with  them  in  our  law  office  in  the  cxDn- 
ference  room.  I  met  several  times.  I  do  not  remember  how  many 
times. 

Mr.  Cochrane  was  right  about  everything  he  said.  I  think.  But  T  re- 
member some  extra  things.  One  was  that  there  were,  I  think,  three 
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school  cases  already  in  progress.  One  was  Calhoun  v.  Lattimer.  One- 
was  :Mr.  Ward,  who  wanted  to  go  to  the  University  of  Georgia  Law 
School ;  that  case  had  been  going  on.  I  referred  to  it  earlier.  He  grad- 
uated from  Northwestern  University  Law  School  while  the  case  was  in 
progress  in  Atlanta.  It  was  finally  dismissed  as  being  moot.  That  was 
going  on. 

There  was  another  case  going  on  in  the  middle  district  of  Georgia 
in  tlie  Federal  court.  It  was  brought  on  behalf  of  Charlene  Hunter 
and  a  male  student  to  get  into  the  University  of  Georgia.  There  were 
three  cases  going  on. 

The  purpose  of  these  meetings,  as  I  recall  the  purposes,  was  that  the 
black  leaders  said  that  they  wanted  to  get  the  schools  desegi-egated. 
They  wanted  a  victory.  They  did  not  want  to  have  to  go  through  the 
courts.  They  were  taxpayers.  They  were  leading  citizens. 

I  shall  never  forget  Dr.  Yates.  They  call  him  "doctor"  ibecanse  he 
was  a  pharmacist.  He  owned  two  or  three  drugstores  and  was  a  lead- 
ing citizen  of  Atlanta.  He  also  owned  a  major  share  of  a  bank. 

Dr.  Yates  said:  T^-et's  integrate  Georgia  Tech  now.  Georgia  Tech 
is  a  State  owned  college  right  in  the  middle  of  Atlanta.  He  said: 

My  son  goes  to  the  University  of  Pennsylvania.  He  cannot  go  to 
Georgia  Tech  or  the  Laiiversity  of  Georgia,  so  I  have  to  send  him  to 
the  University  of  Pennsylvania. 

He  said : 

I  pay  a  lot  of  taxes  in  Georgia.  I  want  you  to  explain  to  me  how  that 
is  fair.  When  I  lide  by  the  campus  of  Georgia  Tech,  I  see  many  stu- 
dents there  from  foreign  lands  whose  skin  is  darker  than  mine.  Ex- 
plain that  to  me. 

I  said : 

I  can't  explain  it.  I  think  it  is  unfair  myself:  but  we  are  going  to  do 
something  about  it.  All  of  this  has  just  happened  suddenly  since 
Cooper  V.  Aarons.  and  all  these  promises  that  people  have  made  have 
got  to  be  changed.  We  are  going  to  get  something  done  about  it. 

We  were  meeting  because  they  wanted  to  bring  the  whole  thing  to 
an  end.  That  is  the  way  I  remember  it.  I  know  I  remember  right  about 
Dr.  Yates.  It  has  been  a  long  time  ago,  but  I  was  glad  to  meet  with 
them. 

Ml'.  Cochrane  said  that  he  did  not  know  if  Governor  Vandiver  knew 
about  these  things  or  not.  I  am  sure  he  knew  that  we  were  holding  these 
meetings.  They  said  they  did  not  want  to  meet  with  him.  Well,  he  did 
not  want  to  meet  with  them,  as  I  remember  it.  It  was  an  impasse.  I  was 
doing  the  meeting. 

I  was  from  Atlanta,  and  Atlanta  was  a  moderate  place  in  Georgia  at 
that  time  to  the  extent  there  was  any  moderation.  So  what  he  said  is 
essentially  right,  but  I  am  adding  some  things  to  it. 

Senator  Ciiafee.  The  other  point  that  was  brought  up  was  this.  I 
would  like  some  clarification  on  it.  At  a  subsequent  period — and  we 
are  now  up  to  19G1  or  so — there  was  a  suggestion  from  one  of  the  wit- 
nesses, and  I  cannot  remember  which  one,  that  you  had  called  to- 
gether the  paities  in  the  Atlanta  school  dispute  and  asked  them  to  meet 
without  attorneys.  I  did  not  quite  understand  that.  Were  you  then  in 
jour  capacity  as  a  citizen  or  your  capacity  as  a  judge  of  the  fifth 
circuit  % 
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Judge  Bell.  This  happened  not  in  1961  but  in  1972  or  1973.  I  had 
made  several  speeches  on  school  deseo:reo;ation.  School  desegregation 
-at  that  time  had  ended  in  the  fifth  circuit.  The  problem  was  over.  We 
had  integrated  every  school  in  the  State  of  Mississippi;  every  school 
in  Georgia  was  integrated,  except  Atlanta  was  still  going  along  with 
the  race  poi:)uIation  changing  in  the  school  system. 

I  had  charge  of  the  Jacksonville,  Fla.,  school  case;  the  Mobile,  Ala., 
school  case ;  the  Tampa  Fla.,  school  case ;  Albany  Ga. ;  Columbus,  Ga. 
I  do  not  know  how  many  more. 

The  reason  I  met  with  the  school  board  and  the  lawyers  in  open 
court  in  Atlanta  was  to  try  to  get  the  school  board  to  comply  with 
Judge  Lawrence's  order  to  desegregate  the  school  there.  Chief  Judge 
Brown  asked  me  to  take  the  case  over  because  Judge  Lawrence  said 
he  could  not  give  them  a  fair  trial.  They  had  hanged  him  in  effigy 
and  a  few  things  like  that. 

So  I  said :  Well,  I  will  meet  with  them  and  see  if  I  can  get  them  to 
comply  with  the  court  order.  So  we  met.  There  were  200  or  300  people 
in  the  courtroom.  I  gave  them  a  speech  on  school  desegregation.  It  was 
not  unusual  for  any  judge  on  the  fifth  circuit  to  make  speeches  on  pub- 
lic matters  of  this  sort  in  the  public  interest.  There  were  new  changes 
in  the  rules  and  whatnot. 

They  had  this  action  forum  in  Atlanta.  I  did  not  know  such  a  thing 
existed.  I  was  asked  to  address  them  on  the  state  of  school  desegrega- 
tion in  the  South. 

■  It  was  half  black  and  half  white  leaders.  There  were  the  presidents 
-of  the  largest  companies  who  were  members  of  it.  The  president  of  the 
chamber  of  commerce  was  there.  Lonnie  King  was  president  of  the 
NAACP  at  that  time.  I  think  the  local  president  of  the  Urban  League 
was  there.  I  know  that  is  important  because  I  am  going  to  tie  it  in  in  a 
second. 

The  president  of  the  Urban  League  was  chairman  of  the  school 
biracial  committee.  His  name  is  Lyndon  Wade. 

The  Atlanta  case  was  in  the  District  Court. 

The  way  we  operated  the  fifth  circuit  was  this.  It  was  not  my  case. 
The  school  cases  in  the  fifth  circuit  were  divided  amongst  panels  of 
three.  I  had  nothing  to  do  with  the  Atlanta  case.  I  had  not  had  any- 
thing to  do  with  it  since  back  in,  say,  1963 — maybe  9  or  10  years 
earlier. 

Three  other  judges  were  handling  the  case.  I  went  and  gave  them  a 
talk  on  the  state  of  school  desegregation.  I  told  them  that  what  they 
were  doing  in  Atlanta  was  a  disgrace,  that  they  ought  to  finish  the 
case.  It  was  going  on  15  years.  I  told  them  that  oftentimes  cases  be- 
<?ame  so  complex  at  the  hands  of  lawyers  that  they  had  no  end  to  them 
and  that  if  necessary  the  parties  ought  to  meet  and  talk  about  what 
they  wanted  to  do  with  the  Atlanta  school  system. 

I  told  them  that  Mr.  IMelvin  Levanthal,'  a  lawyer  in  Jackson,  IVIiss., 
who  worked  for  the  NAACP  Legal  Defense  Fiind,  and  whom  I  had 
known  in  handling  cases  in  Mississippi  at  one  time,  was  an  expert  in 
the  field.  They  might  call  him  in  as  a  counsel.  He  knows  this.  I  later 
told  him  right  after  that. 

They  could  call  him  in  as  a  counselor  on  how  to  terminate  the 
litigation.  This  was  in  response  to  questions  that  were  asked.  I  had 
fifiven  this  30-  or  4-0-minute  talk  on  school  cases. 
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Two  people  were  there  then;  there  was  one  black  and  one  white.  Mr. 
Iving  said  who  they  were.  I  do  not  remember  who  they  were.  They 
.said  that  Mr.  King  and  a  member  of  the  school  board,  a  white  mem- 
ber who  was  there  at  the  meeting  and  I  presume  a  member  of  the 
■action  forum,  said:  Why  don't  you  all  get  together  and  talk  about 
the  case  ?  They  said :  We  will. 

At  that  time,  a  new  speaker  came  on.  They  had  three  speakers 
that  day.  The  new  speaker  was  some  government  agent  from  HUD. 
I  remember  what  he  talked  about.  I  left  shortly  thereafter  because 
I  had  to  leave. 

He  told  them  that  they  ought  to  have  more  low-cost  housing  in 
Atlanta.  Building  low-cost  housing  was  tantamount  to  getting  a  7iew 
industry  in  the  city.  You  could  draw  a  lot  of  new  people.  Well,  that 
threw  the  whole  meeting  into  consternation  at  that  point.  I  thought  it 
was  probably  a  good  time  for  me  to  leave,  and  I  did. 

I  never  met  with  these  people.  I  do  not  know  if  they  had  lawyers 
or  not.  ]Mr.  King  said  he  never  met  without  lawyers. 

I  do  not  know  w^hat  they  did.  The  next  thing  I  know,  they  had  a 
liearing  in  the  district  court.  I  was  in  the  courthouse  at  that  time.  I 
had  an  office  there. 

There  was  a  lot  of  backing  and  filling.  People  were  objecting  and 
wanting  to  intervene.  The  ACLU  I  think  finally  got  into  the  case. 
I  am  not  certain. 

It  then  went  to  the  fifth  circuit  eventually.  The  fifth  circuit  approved 
the  compromise  plan. 

You  are  talking  about  a  school  system — it  is  not  a  white  school 
system ;  it  is  a  black  school  system.  They  have  82  percent  black  stu- 
dents. The  maiority  of  the  scliool  board  is  black.  Tlie  chairman  of  the 
school  board.  Dr.  Benjamin  May,  who  is  a  distinguished  educator  and 
former  president  of  Morehouse  College,  has  written  letters  to  Chicago 
Defender  and  the  Pittsburgh  Courier  defending  me.  He  is  the  chair- 
man of  the  school  board  and  the  superintendent  after  this  compromise 
came  in  with  a  black  superintendent. 

You  can  imagine  that  some  people  had  some  doubt  as  to  how  to  inte- 
grate a  black  school  system.  When  the  dispute  started,  it  was  a  white 
school  system.  The  whole  thing  changed. 

But,  at  any  rate,  I  made  speeches  before  about  school  desegrega- 
tion ;  and  I  expect  I  am  going  to  make  some  more.  I  know  a  lot  about 
that  subject.  I  have  integrated  more  school  systems,  as  I  said  earlier, 
than  any  judge  living.  That  includes  the  chairman's  State  of 
Mississippi. 

I  think  Mr.  Rauh  said  I  did  not  do  a  good  job.  Maybe  on  those  I 
could  talk  to  you  about.  I  would  be  glad  to  tell  you  about  the  OUneros 
case  or  the  Austin  case.  I  do  not  want  to  tell  you  everything  I  know, 
but 

[Laughter.] 

Senator  Ctiafee.  Say  something;  about  the  Cisneros  case.  That  has 
been  a  target  here  for  a  good  deal  of  discussion. 

Judge  Bell.  All  right. 

The  Cisnc/ros  case  and  Ausfm  case  turned  out  to  be  companion  cases 
en  banc  in  the  fifth  circuit.  The  dimeros  cape  arose  in  the  context  that 
it  was  the  first  case  in  the  fifth  circuit  that  did  not  involve  segregation 
required  by  law.  It  involved  Mexican-Americans.'  ''. 
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A  district  iudge  who  had  never  been  in  a  school  case  went  down  to 
Corpus  Christi  and  tried  the  case.  He  ended  up  with  an  order  placing 
every  buildinfr  in  the  whole  district — just  as  if  it  were  Ehode  Island, 
it  was  a  place  where  they  never  required  se^egation  of  Mexican- 
Americans  by  law;  it  was  just  like  New  York  City,  if  you  please — he 
put  every  building  in  the  system  on  a  racial  balance  which  he  called 
"tri-ethnic,"  I  recall  there  were  less  than  5  percent  blacks  in  the  dis- 
trict. There  were  a  lot  of  Mexican- Americans  and  a  lot  of  white 
Americans. 

A  lot  of  these  people,  you  know,  who  are  Mexican-Arnericans  have 
Spanish  surnames.  He  divided  them  on  the  basis  of  Spanish  surnames. 

This  was  a  neighborhood  school  system.  He  ordered  them,  as  I 
rex'all,  97  schoolbuses.  He  even  provided  in  the  order  how  many  people 
could  sit  down  and  how  many  people  could  stand  up  in  the  school- 
buses.  When  the  case  came  to  the  fifth  circuit  for  a  stay — the  school 
board  asked  for  a  stay — we  had  gotten  to  the  point  in  the  fifth  circuit 
where  no  panel  could  issue  an  order  without  circulating  it  to  the  entire 
court.  We  were  trying  to  stabilize  school  law. 

"Wlien  I  saw  it,  I  was  not  on  the  panel.  I  said :  This  case  ought  to  be 
stayed.  I  will  move  to  put  it  en  banc  so  the  entire  court  can  hear  the 
first  case  where  you  did  not  have  de  jure  segregation. 

I  lost.  I  did  not  p^et  it  en  banc.  They  brought  it  to  the  Supremo  Conrt. 
Justice  Black  stayed  it.  He  said  it  was  a  confusing  situation  which  in- 
volved new  issues  of  law,  and  the  case  ought  to  be  stayed  until  it  could 
be  heard  on  the  merits.  It  then  was  heard  on  the  merits  en  banc — no,  I 
am  sorry,  it  was  panel  opinion  first.  Then  that  went  en  banc  along 
with  the  Austin  case. 

In  the  Oisneros  case,  the  vote  was  10  to  5  for  the  majority  opinion.  I 
had  written  the  remedy  and  the  majority  opinion  in  the  Austin  case. 
The  judge  had  given  no  relief  at  all  in  that  case.  We  sent  it  back  with 
tlie  instructions  that  they  desegregate  under  this  remedy  section. 

In  the  Cisneros  case.  Judge  Dyer  wrote  the  opinion.  Chief  Judge 
Brown  en  banc  asked  me  to  get  together  with  Judge  Dyer  and  see  if 
we  could  agree  on  the  remedy  and  fit  the  remedy  that  we  had  formu- 
lated in  the  Austin  case  into  the  Corpus  Christi  situation,  which  was 
the  Cisneros  case. 

I  went  to  Miami  and  met  with  Judge  Dyer.  We  agreed  on  the  rem- 
edy. The  vote  then  became  10  to  5  in  favor  of  the  remedy  and  in  favor 
of  the  whole  opinion  which  was  that  the  Mexican-Americans  had  been 
so  discriminated  against  that  you  did  not  have  to  go  school  by  school. 
The  whole  school  system  had  to  be  segregated,  just  like  this  district 
judge  had  said. 

But  this  new  remedy  had  to  be  used.  It  was  this:  First  give  the 
school  board  a  chance  to  come  up  with  a  plan.  If  they  refuse  or  if  they 
come  up  with  an  inadequate  plan,  then  the  court  has  to  do  one  of  sev- 
eral things.  One  is  to  pair  schools  which  are  adjacent  to  each  other, 
and  then  you  get  into  the  mix  of  students  that  wav. 

One  was  to  redraw  zonse  lines  and  to  bring  in  other  groups  to  inte- 
grate the  schools.  There  were  some  other  things. 

The  last  thing  was  that  if,  after  all  that  has  been  done,  there  still 
remains  segregated  schools  then  you  must  bus.  If  vou  do  bus,  then  vou 
h&vei  to  take  into  consideration  the  distance  and  the  time  involved. 
And  you  must  consider  the  age  of  the  children. 
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I  think  we  may  have  referred  to  children  up  to  the  third  grade  or 
something  like  that.  It  was  not  that  they  would  not  be  bused,  but  they 
had  to  have  some  thought  about  how  far  you  are  taking  them  away 
from  their  home. 

That  is  the  remedy. 

Mr.  Rauh  did  not  tell  you  this. 

I  am  getting  ready  to  tell  you  the  rest  of  the  facts. 

The  scliool  board  was  incensed  at  what  we  ordered  them  to  do,  so 
they  applied  for  certiorari.  They  hired  a  lawyer  from  a  Houston  law 
firm  to  apply  for  certiorari  with  the  Supreme  Court. 

I  cannot  remember  who  was  representing  the  plaintiffs,  the  NAACP 
Legal  Defense  Fund  or  the  Mexican-American  Legal  Defense  Fund. 
But  whoever  it  was  filed  a  cross-petition  for  certiorari. 

This  is  important.  Tlie  Supreme  Court  denied  the  school  board's 
petition  for  certiorari,  but  three  justices  dissented.  They  thought  that 
certiorari  should  have  been  granted.  I  think  you  could  infer  from  that 
that  three  justices  of  the  Supreme  Court  thought  that  10  of  us  went 
too  far.  I  think  that  is  the  only  fair  inference. 

On  the  cross-petition  filed  by  the  plaintiffs,  they  did  not  get  a  single 
vote — not  one  vote. 

In  the  Austin  case,  which  was  decided  at  the  same  time,  it  came  out 
8  to  6. 

There  is  another  tiling  I  want  to  interject  right  here.  You  have  got 
to  be  extremely  careful  about  what  judges  say  in  dissenting  opinions. 
Judges  get  upset  with  each  other  sometimes.  You  do  not  have  to  be 
responsible  when  you  write  a  dissenting  opinion.  Only  the  person  who 
is  ordering  people  to  do  something  has  got  to  be  responsible. 

I  have  written  a  lot  of  dissenting  opinions  myself,  so  I  think  I  under- 
stand how  to  write  dissenting  opinions. 

In  Austin.,  the  judge  had  not  given  any  relief  in  a  similar  situation. 
It  was  tri-ethnic.  We  reversed  him  and  sent  it  back  to  Austin.  We  told 
him  to  follow  the  remedy. 

Since  I  left  the  court,  that  case  finally  came  back  up  to  the  fifth 

■circuit.  According  to  tlie  newspapers,  the  court  ordered,  as  I  recall, 

42.000  children  to  be  bused.  The  school  board  then  appealed  that  to 

tlie  Supreme  Court  of  the  United  States.  Within  the  last  2  months,  the 

;Supreme  Court  has  reversed  the  fifth  circuit  for  ordering  that. 

They  said  the  sweep  of  the  order  was  remarkably  wide  or  broad. 
Justice  Powell  Avroto  something  which  has  been  commented  upon  in 
newspapers  several  times.  He  said,  "In  approaching  these  types  of 
cases,  the  remedy  to  be  fashioned  must  not  exceed  the  scope  of  the 
wrong  found." 

That  is  a  principle  of  equity  that  people  of  my  age  know  about. 
1  do  not  think  they  teach  equity  anymore  in  law  schools. 

Senator  Chafee.  They  did  when  I  was  there. 

Judge  Bell.  This  is  what  Justice  Powell  wrote.  He  sent  it  back 
and  told  the  district  judge  to  fashion  a  new  remedy  with  that  in  mind. 
That  is  on  the  way  to  being  resolved. 

N"ow  I  do  not  claim  that  Justice  Powell  followed  what  I  said,  but  I 
wrote  the  same  thing  in  the  Austin  case :  that  is,  the  scope  of  the 
Temedy  has  to  be  adjusted  to  the  wrong  that  is  found. 
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I  think  if  we  ever  go  beyond  that  in  this  country,  then  we  have  left 
any  reasoned  system  of  law  and  we  have  gone  into  some  sort  of  an 
punitive  approach  or  at  least  an  unreasoned  approach. 

That  is  what  happened  in  those  two  cases. 

I  think  there  probably  have  been  25  cases  decided  in  the  Fifth  Cir- 
cuit since  then  where  the  court  has  simply  said,  where  the  district 
court  did  not  do  as  much  as  should  have  been  done,  reversed  and 
remanded  by  saying,  "See  C/f<nero.^  v.  Corpus  OhriMl  School  Dhtrlet : 
the  district  court  is  directed  to  follow  the  remedy  therein  set  out.'^ 
It  became  almost  an  order-type  way  to  desegregate  schools. 

You  will  find  plent}'  of  school  cases  since  then.  This  is  the  key  case 
in  the  fifth  circuit. 

I  am  well  satisfied  with  it. 

I  think  it  is  undoubtedly  so  that  some  people  that  Mr.  Rauh  admires 
did  write  some  bitter  dissenting  opinions  saying  that  we  had  delayed 
the  ]3romise  to  the  children  and  that  sort  of  thing.  But,  so  far  as  I 
know,  we  went  by  the  law  and  the  Supreme  Court  seems  to  think  so- 
I  do  not  know  where  else  you  go  to  decide  the  law.  Congress  can  meet 
and  change  it,  but  right  now  the  highest  court  is  in  accord  with  these 
things.  They  are  very  reasonable. 

If  we  had  time  to  really  go  into  it  and  explain  what  happens  when 
you  try  to  integrate  a  large  school  system,  you  would  see  that  this  is 
a  reasonable  approach. 

Senator  Chafee.  If  I  might  get  a  copy  of  that  jNIiami  article,  I 
would  be  interested  in  it. 

Judge  Bell.  I  would  like  for  you  to  read  it. 

Senator  Chafee.  Second,  I  would  like  to  refer  back  to  what  you 
said  when  you  were  here  the  first  day  about  keeping  a  tight  rein  on 
the  FBI  and  the  possibility  that  you  might  even  have  an  office  over 
there.  To  me,  that  seems  to  make  a  lot  of  sense. 

Although  all  the  talk  here  has  been  about  school  cases,  there  is  a 
lot  else  in  that  job  beside  that.  I  certainly  hope,  if  confinned,  you  will 
follow  through  on  that  tight  rein  on  the  FBI  prospect. 

Those  are  all  the  questions  I  have. 

Senator  Abourezk  [acting  chairman].  Senator  Reigle ? 

Senator  Riegle.  It  is  good  to  have  you  back.  I  appreciated  the  fact 
that  you  remained  here  while  witnesses,  pro  and  con,  testify. 

It  is  my  understanding  that  you  resolved  this  issue  with  respect  to 
the  private  clubs  and  are  going'to  take  an  action  on  that.  Can  you  tell 
us  what  that  is  ? 

Judge  Bell.  Well,  I  think  tomorrow  is  the  last  day  I  am  going  to  be 
in  Atlanta  for  several  days.  I  plan  to  resign  from  the  clubs  tomori-ow. 
I  have  to  write  a  letter  resigning.  I  will  do  that  tomorrow  and  mail  the 
letters  tomorrow,  from  all  three  of  the  clubs. 

Senator  Riegle.  Another  question  which  arose — and  I  realize  that 
this  may  be  a  tougher  question  for  you 

Judge  Bell.  Let  me  hasten  to  say  that  this  assumes  that  we  are  going 
to  get  through  today. 

Senator  Riegle.  I  see. 

Can  you  tell  us  anything  at  all— some  people  have  made  reference 
to  the  notion  that,  when  you  become  the  highest  law  enforcement 
officer  in  the  United  States  and  are  especially  charged  with  seeing 
that  there  is  equal  justice  and  equity  across  the  board  with  respect  to 
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the  Aviiole  legal  system  and  the  way  the  society  works,  it  is  important 
to  consider  your  own  predisposition  about  clubs  of  this  sort  after 
serving  a  term  as  Attorney  General. 

Judge  Bell.  I  testified  the  other  day  about  this.  I  have  not  made 
any  decisions  about  that.  I  do  not  know  how  long  I  will  be  Attorney 
General.  I  do  not  know  if  I  am  going  to  be  Attorney  General. 

In  the  meanwhile,  these  clubs  may  not  discriminate  anymore. 
Changes  are  going  on,  you  know.  I  just  do  not  want  to  say  for  sure 
what  I  would  do  when  I  am  a  private  citizen. 

Senator  Riegle,  I  appreciate  the  fact  that  you  have  made  the  de- 
cision to  take  this  action  tomorrow.  I  think  it  is  an  appropriate  one. 
I  applaud  you  for  doing  so. 

I  guess  the  question  that  is  left  in  my  mind  by  the  strength  of  the 
same  reasoning  that  you  yourself  have  applied  and  has  caused  you  to 
decide  that  it  is  appropriate  to  resign,  which  is  a  voluntary  act  on 
your  part,  is  that  there  is  something  about  it  that  you  would  not  be 
able  to  feel  comfortable  about  it.  Therefore  you  have  elected  to  take 
this  step  because  somehow  you  do  not  think  that  membership  in  clubs 
of  that  sort  is  compatible  in  some  fashion  with  serving  as  Attorney 
General  of  the  country  ? 

Judge  Bell.  May  I  speak  to  that  ? 

Senator  Riegle.  Certainly. 

Judge  Bell.  You  cannot  imagine  how  many  letters  I  have  gotten 
from  people  objecting  to  my  resigning  from  the  clubs. 

What  the  NAACP's  position  is  in  these  hearings  is  very  mild  com- 
pared to  letters  coming  from  all  over  the  country  saying  that  I 
should  not  resign  from  the  clubs  and  that  it  is  a  constitutional  right 
in  the  freedom  of  association,  and  all  that  sort  of  thing. 

I  would  like  to  say  why  I  resigned. 

I  think  that  people  do  not  trust  the  Government.  I  do  not  think  they 
trust  any  part  of  the  Government  right  now.  I  think  that,  to  restore 
the  trust  and  faith  of  the  people  of  the  country,  certainly  the  first 
place  would  be  the  office  of  the  Attorney  General. 

If  the  peo])]e  do  trust  the  Attorney  General,  I  think  we  are  on  the 
right  road.  I  plan  to  meet  with  all  groups.  I  plan  to  have  regular 
meetings.  I  plan  to  have  somebody  on  my  staff  in  charge  of  calling 
people  to  come  and  meet. 

I  do  not  think  that  I  would  be  able  to  be  trusted  as  much  if  I  were 
a  member  of  clubs  which  have  discriminatory  policies  or  practices — 
not  policies,  maybe,  but  practices. 

Therefore,  I  Want  to  be  in  a  position  where  people  trust  me.  That 
is  why  I  came  to  the  conclusion  that  I  did.  I  think  it  is  important.  I 
am  satisfied  with  my  decision.  I  tell  people  that.  Some  call  me  on  the 
telephone  about  it.  I  am  getting  a  lot  of  letters  about  it. 

I  think  it  has  been  widely  misunderstood.  There  is  nobody's  right 
being  taken  away  from  them.  I  will  be  holding  a  very  high  office. 
One  contribution!  would  like  to  make  would  be  to  restore  trust  of  the 
people  in  the  Government  in  my  own  little  way. 

Senator  Riegle.  I  appreciate  your  statement.  These  letters  that  you 
have  gotten,  I  am  sure,  will  be  the  first  of  many  on  a  number  of  topics. 
I  am  sure  you  got  m.any  as  a  judge  from  f ime  to  time. 

I  can  say  to  you.  as  one  who  has  served  here  for  awhile,  we  get  a  lot 
of  that  kind  of  mail.  It  tends  to  come  pro  and  con.  As  you  well  know 
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and  as  your  own  life  attests  to,  the  jud<rment  yon  end  up  makino;  may 
or  may  not  conform  to  whatever  the  mail  volume  is  that  is  coming. 

I  applaud  the  decision  you  have  made.  I  appreciate  the  statement  you 
have  just  made.  But  I  want  to  pursue  just  one  part  of  it  with  you. 

The  attitude  you  su^ijest  of  openness  and  of  wanting  to  affirmatively 
invite  groups  to  come  and  meet  with  you  and  to  have  that  kind  of  an 
open  door  ])olicy  at  tlie  Justice  Department,  and  to  have  botli  the 
practice  and  the  appearance  of  equity  and  equal  access,  I  think,  is 
crucial. 

One  of  the  questions  that  has  arisen  is  this.  "With  respect  to  these 
clubs,  apart  from  the  decision  that  you  have  I'eached  to  resign  effective 
tomorrow,  is  the  idea  that  is  it  just  a  question  of  sort  of  putting  these 
in  a  trust,  in  effect,  for  the  term  of  service  Avith  the  intention,  tliat  you 
are  going  to  go  back  into  tiiose  clubs  afterwards — and  I  am  not  here 
to  make  a  brief  against  those  institutions,  and  I  do  not  want  to  leave 
that  inference. 

If  the  feeling  is  left  that  this  is  a  temporary  action  and  is  something 
that  you  are  going  to  do  for  a  period  of  time  and  as  soon  as  that  is  over 
that  your  impulse  which  is  ])uried  underneath  that  is  to  go  back  and 
be  a  part  of  the  same  kind  of  club  arrangement  where,  by  your  own 
admission,  there  is  a  discriminatory  feature,  then  I  am  concerned  that 
may  undercut  your  own  ability  to  lead  during  your  term  as  Attorney 
General. 

I  want  you,  if  confirmed,  to  be  a  strong  Attorney  General  that  does 
not  have  his  capacity  to  lead  eroded  in  any  fashion. 

I  am  wondering  if  that  aspect  concerns  you  at  all. 

Judge  Bell.  It  does  not  concern  me.  If  I  leave  the  Attorney  Gen- 
eral's office,  or  if  I  am  not  confirmed.  I  will  decide  then  what  I  want 
to  do  about  that.  My  life  has  not  been  one  of  discriminating  against 
people. 

I  said  the  other  day  that  there  were  a  lot  of  things  I  was  in  that  were 
segregated  and  I  integrated  them.  These  clubs  might  be.  I  do  not  know 
what  I  will  do  about  that. 

I  heard  somebody  say  that  I  was  putting  my  conscience  in  trust  or 
something  like  that.  I  am  resigning  from  tliese  clubs.  I  have  been  in 
these  clubs  a  long  time.  I  am  flat  resigning.  There  is  no  if,  and,  or  but 
about  it. 

But  I  will  not  say  what  T  am  going  to  do  when  T  get  out  and  become 
a  private  citizen  again.  We  do  not  have  any  sort  of  system  in  this 
country  where  one  gives  up  rights  for  life  like  you  sent  them  to  a 
penitentiary  or  something  like  a  felon,  and  from  then  on  you  are  on 
some  kind  of  restriction. 

Senator  Heinz  exacted  a  promise  out  of  me  last  week  that  I  will  not 
have  anything  to  do  with  the  next  two  presidential  elections  even  if 
I  were  not  in  office.  I  agreed  to  that.  I  do  not  know  that  that  was  a  fair 
thing  to  do  to  me.  but  certainly  I  will  not  have  anything  to  do  with  the 
next  one.  That  will  make  the  office  look  better  in  "tlie  future. 

Now  you  want  me  to  say  that  I  will  not  ever  be  a  member  of  a 
private  club  again. 

Senator  Riegle.  I  did  not  quite  put  it  that  way. 

Judge  Bell.  I  do  not  want  to  say  that. 

Senator  Eiegle.  I  wanted  to  give  you  an  opportunity 
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Judge  Bell.  I  think  I  have  gone  beyond  the  call  of  duty.  I  have  gone 
beyond  what  most  public  officials  in  the  country  have  ever  done.  Gov- 
ernor Carter  said  he  resigned  when  lie  started  running  for  President. 
Nobody  has  asked  him  if  he  is  ever  going  to  join  a  club  again. 

He  resigned  for  the  same  reason  I  did  and  the  same  reasons  Attor- 
ney General  Kennedy  did  when  it  was  raised  on  him.  I  am  sure  he  was 
trying  to  build  trust. 

I  do  not  know  of  anybody  who  has  had  to  agree  with  what  they  do 
for  the  rest  of  their  life  just  to  hold  some  Government  job. 

Senator  Riegle.  I  do  r^ot  want  to  belabor  this  too  much  longer.  I 
want  to  say  one  more  thing  about  it. 

I  think  the  job  that  you  are  on  the  threshold  of  taking  is  probably 
the  second  most  important  job  in  the  Government,  after  the  President 
himself.  I  see  it  as  the  most  important  Cabinet  officer.  You  are  the 
liighest  legal  officer  in  the  land.  I  mean  no  disrespect  to  you,  but  that 
is  not  just  another  Government  job. 

Judge  Bell.  I  know  that. 

Senator  Riegle.  It  is  a  big  and  profound  Government  job. 

Judge  Beix.  I  agree  with  that. 

Senator  Riegel.  There  have  not  been  very  many  people  to  hold  it, 
and  some  ought  not  to  have  held  it.  That  is  why  I  think,  especially  at 
tliis  period  in  time  coming  after  the  history  we  have  had  where  peo- 
ple's faith  has  been  shakeii — and  I  agree  with  your  assessment  about 
people's  faith  in  Government  generally — it  has  been  especially  shaken 
with  respect  to  the  office  of  Attorney  General. 

There  has  probably  been  as  much  a  decline  in  the  faith  in  the  people 
holding  that  office  over  the  last  period  of  time  as  there  has  any.  So  the 
importance  of  these  steps  and  these  gestures  and  their  meaning,  I 
think,  takes  on  a  much  higher  degree  of  significance.  That  does  at- 
tach a  special  burden  to  you. 

You  have  said  that  yourself.  I  appreciate  the  fact  that  you  have 
accepted  the  job  in  the  face  of  a  historj^  that  attaches  certain  particu- 
lar requirements  and  responsibilities  to  it  that  f)erhaps  are  different 
than  might  be  in  the  case  of  another  Cabinet  officer. 

I  guess  the  thing  that  I  would  want  to  say  to  you  is  this :  I  think  it  is 
important  that  whoever  holds  this  position  be  acutely  sensitive  on  all 
matters  of  civil  rights  and  all  matters  of  discrimination.  I  think  if 
there  is  the  suggestion  that  you  feel  comfortable — past,  present,  or 
future — with  the  whole  notion  of  practices  that  arbitrarily  deny  some- 
body an  equal  chance  based  on  factors  of  race  or  factors  of  that  sort, 
then  that  will  leave  a  lot  of  people  troubled.  It  would  leave  me 
troubled. 

Judge  Bell,  I  do  not  feel  comfortable  with  that. 

Senator  Riegle.  I  do  not  think  you  do.  either.  That  is  why  I  do  not 
want  that  suggestion  left  on  the  record  because  I  do  not  think  it  is  fair 
to  you. 

judge  Bell.  I  do  not  feel  comfortable  with  it.  Probably  before  any 
of  you  have  thought  of  it,  I  liad  some  trouble  in  my  own  mind  with 
the  idea  of  segregation  because  of  some  religious  faith  which  I  do  not 
care  to  get  into. 

I  have  thought  about  this  question  longer  than  most  people  have. 

Senator  Riegle.  I  appreciate  that;  I  appreciate  your  saying  it. 

I  would  like  to  move  on  to  another  area,  if  I  may. 
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I  would  like  to,  also,  have  it  a  little  more  clear  in  terms  of  the 
meethigs  that  you  held  with  the  group  leaders,  that  is,  the  black  lead- 
ers during  the  Vandiver  term.  .,     T    ,1  -•  4.  T 

Mr  Cochrane  who  was  here,  described  those  meetings  to  us.  I 
want' to  know  clearly  whether  or  not  you  were  there  on  your  own 
initiative  or  whether,  in  fact,  Governor  Vandiver  knew  that  you  were 

Let  me  say  before  vou  respond  that  I  would  find  it  hard  to  imagine 
that  you  would  not  feel  some  requirement  to  let  the  Governor  know 
that  you  were  counseling  or  discussing  or  talking  with  or  getting 
feedback  from  a  group  of  this  sort.  I  assume  that  he  did  know. 

Judo-e  Bell.  I  am  sure  he  did;  I  am  sure  he  knew  it.  Mr.  Cochrane 
said  he  didn't  think  he  knew  it,  but  I  am  sure  he  knew  it.  As  his 
lawyer  I  couldn't  go  around  having  secret  meetings  with  anybody,  i 
didn't  consider  these  to  be  secret  meetings.  These  were  meetings,  ihey 
were  biracial  meetings.  They  were  very  healthy.  People  laid  down 

their  demands.  ,  -j     u 

Senator  RiEGLE.  Did  you  initiate— was  this  your  idea  ^ 

Judf^e  Bell.  No;  I  don't  think  it  was;  I  have  no  recollection.  1 

have  tried  since  Friday  to  think  of  that.  I  have  no  recollection  of 

seeking  the  meetings  myself.  Some  third  person  must  have  gotten 

these  meetings  up.  -^   m  -mt 

Since  Mr.  Cochrane  testified,  the  next  morning  I  spoke  with  i.  M. 
Alexander.  He  is  a  black  leader.  He  has  an  office  here  in  Washington 
and  one  in  Atlanta.  He  is  in  the  insurance  business. 

He  came  to  this  room,  and  was  at  the  meetings  and  offered  to  testify, 
but  I  did  not  ask  him  if  he  knew  that  or  not. 

I  think  somebody  must  have  suggested  that  they  would  liKe  to 
meet.  As  Mr.  Cochrane  said,  they  did  not  want  to  meet  with  Governor 
Vandiver.  He  did  not  want  to  meet  with  them  because  he  had  made 
all  of  these  promises.  I  think  it  just  fell  on  me  to  meet  with  them. 

I  did  not  mind  meeting  with  them;  I  was  a  lawyer  in  Atlanta — 
they  lived  in  Atlanta. 

By  the  way,  our  law  firm  at  that  time  represented  all  the  black 
colleges.  There  are  more  black  colleges  in  Atlanta  than  there  are  in 
any  city  in  America.  We  represented  all  the  black  colleges,  so  it  was 
not  unusual  for  us  to  be  having  a  meeting  of  this  sort. 

Senator  Riegle.  It  is  clear,  then,  in  your  own  mind  that  you  did  not 
initiate  these  meetings  or  your  participation  in  the  meetings  ? 

Judge  Bell.  It  is  clear  to  me  that  I  did  not  initiate  the  meetings, 
the  first  meeting.  We  may  have  met  after  that.  I  am  sure  we  did. 

Senator  Riegle.  Do  j^ou  think  in  terms  of  the  way  the  process  nor- 
mally worked  that  it  is  safe  for  us  to  infer  that  you  would  have  had 
to  get  some  clearance  from  somebody  to  meet?  Would  you  not  have ? 

Judge  Bell.  I  would  not  have  had  to  get  clearance.  I  was  a  lawyer, 
not  a  Government  official. 

Acting  as  a  lawyer  representing  somebody,  I  feel  certain  I  would 
have  told  my  client  that  I  was  meeting  with  these  people. 

Senator  Riegle.  That  was  the  Governor. 

Judge  Bell.  Also,  I  know  that  I  relayed  their  demands  to  him.  They 
had  demands  that  they  were  making. 
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Senator  Riegle.  Iii  other  words,  basically  he  or  somebody  in  a  high 
staff  capacity  for  him  was  pluggea  into  the  fact  that  you  were  havmg 
these  sessions  and,  in  fact ,.      ^  .it  vi,  ^* 

Jndge  Bell.  It  would  have  been  him.  I  was  not  dealmg  with  any  of 

the  lower  people. 

Senator  Riegle.  All  right.  ■,         i     -.  ^         o 

Is  it  also  fair  to  assume  that  he  was  the  one  who  asked  you  to  go « 
Somebody  asked  vou  to  go  to  this  meeting. 

Judge  Bell.  I  do  not  think  he  asked  me.  I  think  these  people,  who- 
ever got  the  meetings  up,  probably  thought  of  my  meeting  with  them. 
I  was  the  person  that  thev  would  have  normally  wanted  to  meet  with. 

Senator  Riegle.  You  were  instructed  to  go?  That's  the  long  and 

short  of  it?  rr^i      ,  ^J 

Judge  Bell.  I  was  not  instructed.  I  am  sure  of  that.  I  hat  would 
have  been  like  Vandiver  himself  going,  if  he  would  have  instructed 

me. 

He  did  not  want  to  meet  with  these  black  leaders  and  they  did  not 

want  to  meet  with  him. 

Senator  Riegle.  Did  somebody  ask  you  to  go  ? 

Judge  Bell.  Somebody  got  the  meeting  up  and  said :  It  would  prob- 
ably be  a  good  idea  to  meet.  WHio  did  it,  I  do  not  know.  It  could  have 
been  one  of  the  black  leaders,  for  all  I  know.  It  has  been  so  long.  I  met 
with  them.  I  am  certain  I  told  Vandiver  about  it.  I  am  certain  I  re- 
laved  their  demands  to  him. 

"Senator  Riegle.  You  said  a  minute  ago  that,  No.  1,  you  really  did 
not  initiate  the  meeting.  You  did  not  ask  for  it. 

Judge  Bell.  Since  I  am  under  oath,  I  do  not  want  to  be  tried  for 
perjury,  so  I  will  put  it  like  this:  I  do  not  remember  initiating  the 
meeting.  It  would  have  been  highly  unlikely  that  I  would  have  be- 
cause I  was  a  lawyer  representing  the  Governor.  Why  would  I  be 
goino-  out  looking  for  folks  to  meet  with?  I  do  not  remember  it.  I  do 
remember  the  meetings.  I  think  they  were  good  meetings.  I  think  the 
people  there — they  have  said  so  in  the  Atlanta  paper  since  all  this  came 

up 

Senator  Riegle.  I  am  not  asking  you  to  remember  something  you 
cannot  remember.  However,  in  terms  of  the  way  the  process  normally 
worked,  which  I  think  you  evidenced  before  you  have  a  clear  recollec- 
tion of,  it  is  that  someone  in  the  Governor's  office  or  someone  represent- 
ing the  Governor  would  have,  in  effect,  had  to  see  to  it  that  you  were 
the  person  who  was  there  in  behalf  of  that  office.  Is  that  not  right  ? 

Judge  Bell.  That  is  not  right. 

I  was  a  free — I  was  not  just  an  employee  having  to  get  permission 
to  do  all  these  things.  A  lawyer  is  a  lawyer.  If  I  wanted  to  meet  with 
them,  I  could  meet  with  them. 

I  do  not  want  to  be  too  certain  about  this,  but  I  think  that  a  black 
leader  by  the  name  of  Robert  Parks  thought  of  having  these  meetings. 
He  may  have  called  me  and  asked  me  to  meet  with  his  group.  He  has 
talked  to  me  two  or  three  times  lately,  but  his  recollection  is  not  too- 
good  about  it  now.  I  believe  that  is  the  way  it  started.  At  any  ratCy 
we  did  meet.  I  heard  the  demands. 

Since  all  of  this  started  about  3  weeks  ago,  a  newspaper  reporter  for 
the  Atlanta  Constitution  by  the  name  of  Sam  Hopkins  has  interviewed 
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a  lot  of  these  black  leaders.  There  has  been  a  good  deal  written  in  the 
Atlanta  newspapers,  if  you  would  like  to  see  it. 

I  had  forgotten  all  about  the  meetings.  Maybe  I  am  getting  old  and 
my  memory  has  gone  bad,  but  I  did  not  even  remember  the  meetings 
until  I  read  about  them  in  the  Atlanta  Constitution.  But  I  remembered 
it  after  that. 

Senator  Riegle.  Let  me  just  try  to  get  one  other  thing  straight  here. 
That  is  this:  As  I  understood  your  testimony  about  5  minutes  ago, 
you  said  because  you  were  a  lawyer  for  the  Grovernor  that,  clearly, 
you  would  have  to  be  counseling  and  checking  in  and  making  sure 
that  things  that  you  were  doing  were  things  that  were  appropriate 
to  do  and  that  he  would  want  to  have  done. 

Presumably,  when  you  found  out — you  did  not  make  the  meeting 
happen,  somebody  else  made  the  meeting  happen,  you  found  out  about 
it,  you  do  not  quite  recall  how,  the  decision  was  made  for  you  to  go. 
You  do  not  recall,  I  gather,  whether  you  decided  that  you  would  go 
without  any  help  from  anybody  else  or  whether  somebody  gave  you 
a  phone  call  or  came  to  you  and  said :  You  ought  to  ^o  to  this  meeting? 

Judge  Bell,  Xo,  I  don't.  I  doubt  that  it  happened  like  that. 

I  was  a  person  who  was  not  without  some  prominence  as  a  lawyer 
in  Atlanta.  We  represented  a  lot  of  blacks  through  these  schools.  I 
would  have  been  a  person  whom  the  blacks  would  have  trusted  to  have 
a  meeting  with. 

Nobody  had  ever  met  with  the  group  before.  If  I  were  asked  to  go 
to  a  meeting  with  them,  I  am  sure  I  would  have  gone.  I  would  have 
told  the  Governor  that  they  wanted  to  have  a  meeting  and  I  was  going 
to  meet  with  them.  That  is  the  best  thing  I  can  tell  you  about  it. 

Senator  Riegle.  Do  you  recall  talking  to  the  Governor  afterward 
about  these  meetings? 

Judge  Bell.  No;  but  I  am  sure  I  did.  I  just  cannot  imagine  that  I 
would  not  have  told  him. 

Senator  Riegle.  So,  chances  are,  then,  that  you  would  have  come 
back  and  sort  of  plugged  in  the  information 

Judge  Bell.  Told  him  what  they  wanted.  They  had  their  demands. 
They  were  not  too  different  from  what  the  white  citizens  of  Atlanta 
wanted. 

Senator  Riegle.  It  sounded  that  way  when  Mr.  Cochrane  outlined 
it  the  other  day. 

Judge  Bell.  We  had  the  county  unit  system  and  Atlanta  had  no 
political  power.  They  were  supplicants  to  the  State  political  machine 
system,  at  that  time.  I  do  not  guess  that  it  was  exactly  a  machine,  but 
it  was  the  county  unit  system. 

We  had  had  Governors  run  for  years  who  would  always,  as  part  of 
Iheir  platform,  say :  I  don't  want  any  votes  in  Atlanta. 

At  one  time  they  did  not  want  votes  in  any  city  that  had  streetcars. 
They  did  not  need  any  because  they  had  the  county  unit  system.  So  if 
Atlanta  had  a  problem,  they  would  let  Atlanta  go  under. 

This  has  changed  now  because  we  do  not  have  the  county  unit  sys- 
tem any  more.  This  is  all  part  of  that  era. 

Senator  Riegle.  What  I  am  trying  to  get  straight  here  is  your 
sense  of  what  happened  in  line  with  Mr.  Cochrane's  sense  of  what 
happened.  You  were  here  when  he  spoke,  I  think. 


479 

The  flavor  I  got  from  his  testimony — and  I  do  not  have  it  in  front 
of  me  right  now— but  it  was  to  the  effect  that  he  felt  that  you  had 
sort  of  been  somebody  who  had  helped  make  these  meetings  happen.  I 
got  that  tone  from  his  testimony. 

Second,  he  had  the  clear  feeling  that  you  were  there  probably  with- 
out the  knowledge  of  the  Governor.  In  other  words,  you  were  sort 
of  operating  almost  as  a  secret  agent  here  who  was,  in  effect,  trying  to 
move  things  along  on  your  own  initiative,  separate  and  apart  from  all 
the  sound  and  fury  that  was  anti-integration  that  was  corning  out  of 
the  Governor's  office.  "What  you  are,  in^effect,  saying  is  his  impression 
really  is  not  a  correct  one  and  that  your  own  is  quite  different. 

Judge  Bell.  I  think  I  told  Senator  Chafee  that.  I  do  not  exactly 
agree  with  that  part  of  it.  I  heard  him  testify.  That  was  his  impres- 
sion of  it. 

He  did  say  that  I  kept  telling  them  the  Governor  would  change  his 
mind.  I  do  not  know  how  I  would  be  saying  that  if  I  did  not  tell  the 
Governor.  He  certainly  would  not  change  his  mind  without  having  a 
lot  of  facts  before  him.  This  would  have  been  one  fact.  I  think  Mr. 
Cochrane  is  probably  incorrect  about  that.  My  best  judgment  is  that 
I  was  telling  the  Governor  that  we  were  having  these  meetings  and 
that  these  were  their  demands. 

Senator  Riegle,  Did  the  Governor  ever  get  mad  at  you?  Did  you 
ever  push  him  to  the  point  where  he  got  angry  enough  to  say :  Quit 
leaning  on  me  ? 

Judge  Bell,  No,  he  didn't.  He  got  mad  at  other  people  finally  be- 
cause I  think  he  came  to  the  conclusion  I  was  giving  him  good  advice. 
He  had  more  than  one  adviser.  He  finally  came  to  where  he,  I  think, 
thought  I  was  a  good  adviser.  He  finally  did  wliat  I  recommende<i. 

He  does  not  get  mad.  He  is  not  a  person  who  gets  mad.  He  listens 
to  a  lot  of  different  people. 

_  He  finally  came  to  my  own  view  of  the  law.  I  tliink  he  had  the  same 
view  of  the  law  I  did  after  he  read  Cooper  v.  Aarons. 

He  was  in  politics.  He  had  made  all  these  promises.  The  mood  of 
the  State  was — and  all  the  State  legislators  ]iad  run  on  this  platform — 
to  close  the  schools.  It  was  not  very  easy  to  work  out  of  this.  But  we 
worked  out  of  it.  It  was  a  good  time  when  we  worked  out  of  it. 

Senator  Riegle,  I  appreciate  your  responses  to  my  questions  today. 
I  did  the  other  day  as  well. 

As  I  say,  I  appreciated  also  the  fact  that  you  remained  in  the  room 
to  listen  to  those  who  were  for  you  and  those  who  were  not. 

Judge  Bell.  Thank  you. 

Senator  Riegle.  That  is  all  I  have. 

Judge  Bell.  I  M'ould  rather  have  gone  to  the  Justice  Department 
and  started  getting  organized ;  but  I  thought  if  I  would  not  stav  and 
listen  now,  then  maybe  people  would  say"  that  I  would  never  listen. 
So  I  was  glad  to  stay.  It  was  informative. 

Chairman  Eastland.  Senator  Heinz? 

Senator  Heinz.  Judge  Bell,  let  me  reiterate  Seiiator  Riede's  wel- 
come and  compliments  to  you  on  your  willingness  to  not  only  be  so 
available,  but  to  be  so  attentive  to  all  the  proceedings  of  the  committee. 

I  would  like  to  talk  with  you  for  a  few  minutes  about  private  clubs 
and  the  Biscayne  Bay  Yacht  Club  case. 
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Talking  about  the  private  clubs  not  so  much  from  any  issue  arising 
out  of  the  question  of  freedom  of  association,  but,  as  you  will  recall, 
you  have  been  criticized  for  failing  to  disqualify  yourself  from  the 
Biscayne  Bay  Yacht  Club  decision. 

There  were  those  who  argued  that  since  the  case  involved  a  challenge 
to  discriminatory  membership  practices  by  private  clubs,  it,  therefore, 
posed  a  genuine  conflict  of  interest  for  you  in  light  of  your  own  club 
affiliations. 

Your  response  to  that  was  that  the  case  simply  involved  a  judicial 
determination  of  the  extent  to  which  the  yacht  club  had  a  nexus  with 
a  governmental  unit.  You  felt  that  since  the  clubs  to  which  you  be- 
longed did  not  fit  into  that  category,  the  case  did  not  involve  a  broader 
challenge  of  discrimination  by  private  clubs  and,  therefore,  the  Driv- 
ing Club  and  the  Capital  City  Club  would  not  be  involved. 

As  I  understand  it,  you  joined  the  Capital  City  Club  in  1955  and 
the  Piedmont  Driving  Club 'in  1956  ? 

Judge  Bell.  I  think  so. 

Senator  Heinz.  I  assume  you  paid  a  membership  fee  and  paid  dues  ? 

Judge  Bell.  Yes. 

Senator  Heinz.  Does  that  cost  much  money  ? 

Judge  Bell.  I  do  not  know  what  it  cost.  It  is  not  inexpensive. 

You  have  been  to  those  clubs,  haven't  you  ? 

Senator  Heinz.  No. 

Judge  Bell.  Excuse  me  for  asking  you  that. 

They  are  nice  clubs.  They  are  expensive. 

One  of  them  is  in  the  middle  of  downtovm  Atlanta.  It  is  in  a  high 
property  area  surrounded  by  skyscrapers.  It  costs  money  to  join. 

Senator  Heinz  It  might  cost  what,  $500  a  year,  to  belong  to  either 
one? 

Judge  Bell.  It  costs  more  than  that.  I  think  it  costs  about  a  thou- 
sand dollars  a  year.  I  believe  it  is  about  $1,000  a  year,  roughly,  for 
each  one. 

I  am  a  nonresident  member  of  the  Oglethorpe  Club  in  Savannah. 
That  costs  a  good  deal  less.  I  think  it  costs  $300  a  year  to  be  a  non- 
resident member. 

Senator  Heinz.  Correct  me  if  I  am  wrong,  but  I  believe  that  you 
said  on  Tuesday  when  you  were  before  the  committee  that  after  you 
were  appointed  to  the  fifth  circuit,  you  became  an  honorary  member  of 
both  those  clubs.  Is  that  right? 

Judge  Bell.  That  is  right. 

Senator  Heinz.  As  I  understand  it,  also  according  to  your  testimony, 
honorary  membership  means  you  can  use  the  facilities  but  you  pay 
no  dues,  at  least  in  one  of  the  clubs. 

Judge  Bell.  In  one  club  you  pay  something  like  $60  a  year  or  $120 
a  year,  or  some  small  amount  of  dues.  In  the  other  one  you  paid  noth- 
ing. In  the  Capital  City  Club  you  paid  nothing. 

Senator  Heinz.  So  a  nominal  amount.  So  I  suppose  it  is  fair  to  say 
that  that  is  like  getting  a  $1,000  a  year  tax-free  contribution  in  kind 
from  those  clubs? 

Judge  Bell.  Right.  That  has  been  ruled  on  by  the  Revenue  Depart- 
ment, if  you  are  interested  in  that — not  from  me,  but  by  some  other 
judges. 
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Senator  Heinz.  I  was  not  questioning  your  tax  returns. 
Judge  Bell.  I  did  not  know  if  you  were  or  not. 

"C^Yofcanlall  to  the  Internal  Eevenue  Service.  A  per- 
son  ne?er  knows  how  they  stand  with  the  tax  returns.  . 

Senator  Heinz.  My  question  goes  back  to  your  participation  in  Bis- 

cayne  Yacht  Chib  case.  Ur,^v,f  fi.o 

You  were  still,  and  I  gather  up  to  this  point  still  are  absent  the 
action  you  plan  to  take  tomorrow,  an  honorary  member  of  these  clubs. 
Is  that  right  ? 

Judge  Bell.  Right.  i    i    i.T    4.    ^„ 

Senator  Heinz.  In  light  of  that,  somebody  could  conclude  that  you 
were  receiving  a  very  substantial  benefit,  perhaps  as  much  as  ^2,UUU 
a  year,  from  these  two  clubs  when  you  ruled  on  the  Biscayne  Bay  case. 
In  light  of  that,  would  you  still  say  that  you  used  accurate  judgment, 
good^judgment.  when  you  decided  not  to  inform  the  litigants  m  the 
case  of  your  membership  status,  the  benefits  derived  from  the  par- 
ticular kind  of  membership  status,  when  you  did  not  disqualify  your- 
self from  the  Biscayne  Bay  Club  case  ? 

Judge  Bell.  Absolutely.  Can  I  see  a  copy  of  the  opinion  ? 

I  want  to  talk  about  this.  Are  you  reading  from  the  opinion? 

Senator  Heinz.  No. 

[Witness  examines  document.] 

Senator  Heinz.  I  do  have  a  copy  of  the  opinion  now. 

Judge  Bell.  So  do  I. 

Mr.  Rauh  testified  that  I  should  have  disqualified  myself. 

You  have  asked  this  twice. 

I  want  to  tell  you  about  this  case.  I  have  already  told  vou  that  in 
my  judgment  it  involved  something  different  from  the  right  under 
freedom  of  association  as  decided  by  the  Supreme  Court  in  the  Moose 
Cluh  case  to  be  a  member  of  a  private  club,  per  se. 

Senator  Heinz.  The  Moose  Cluh  is  a  Pennsylvania  case. 

Judge  Bell.  I  am  aware  of  that. 

Mr.  Rauh  said  Judge  Brown  disqualified  himself  in  this  case.  If  you 
will  look  at  the  opinion.  Judge  Brown  filed  a  dissenting  opinion  in 
the  case.  He  did  not  disqualify  himself.  The  judge  who  disqualified 
himself  was  Judge  Dyer.  He  did  not  participate  in  the  consideration 
or  disposition  of  this  appeal. 

Judge  Dyer  lives  in  Miami. 

Each  person  has  his  own  conscience.  I  do  not  know  why  Judge  Dyer 
recused. 

That  left  1-i  judges  on  the  case. 

That  is  on  page  17. 

I  told  you  last  week  that  I  do  not  want  to  get  other  judges  into  my 
problem  with  you  about  this. 

I  told  you  last  week  that  we  had  a  meeting  of  the  court  once  to 
decide  what  we  ought  to  do  about  private  clubs.  We  decided  we  would 
stay  in  private  clubs  and  that  if  something  came  up  involving  a  club 
that  you  were  in,  of  course  you  would  be  disqualified. 

I  want  to  say,  sir,  that  of  these  judges  nearly  every  one  would  have 
been  disqualified  if  I  was  disqualified.  There  would  be  nobody  to  sit 
on  the  case  except  one  or  two  judges.  I  do  not  want  to  use  names. 
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Senator  Heinz.  Let  me  make  myself  clear. 

Judge  Bell,  I  do  not  want  to  use  names  because  I  do  not  want  to 
embarrass  anyone  else. 

Senator  Heinz.  I  am  not  criticizing  you  or  any  other  judge  for 
being  a  member  of  a  private  club.  That  is  not  the  intent  of  my  line  of 
questioning. 

I  am  questioning  whether  it  is  right  to  be  accepting  a  free  $1,000 
membership  in  two  clubs,  a  benefit  of  some  $2,000  a  year,  a  financial 
interest  which  one  can  construe  was  a  veiy  real  one.  It  seems  to  me 
that  that  is  a  different  issue  than  whether  you  are  a  dues  paying  mem- 
ber of  a  club. 

When  you  and  your  other  justices  on  the  fifth  circuit  sat  doAvn  and 
you  discussed  private  clubs  and  you  discussed  freedom  of  association — 
well  and  good — and  you  came  to  a  policy,  that  is  one  thing.  But  did  you 
discuss  having  free  memberships  ?  Did  you  discuss  taking  other  kinds 
of  payments  ? 

Judge  Bell.  No  ;  we  did  not  discuss  it. 

I  advised  NBC  about  a  week  ago,  when  they  were  running  a  story 
like  this,  that  they  might  want  to  check  with  the  Judicial  ConferoFiCe 
of  the  United  States,  the  Ethics  Committee,  and  see  what  they  ruled  on 
this.  As  I  understand  it,  they  ruled  that  there  was  nothing  wrong 
with  it. 

Senator  Heinz.  There  is  nothing  wrong  with  belonging  to  a  club 
or  nothing  wrong  with  having  a  free  club  membership  ? 

Judge  Bell.  A  free  club  membership.  That  is  my  understanding 
of  the  matter. 

I  directed  them  to  check  with  the  Judicial  Conference  to  get  the 
ruling  on  that.  I  have  not  seen  anything  else  in  the  paper  about  ii:  or 
on  the  television.  It  will  be  in  there  today,  of  course,  after  this. 

That  is  all  I  know  about  it. 

There  was  a  ruling,  as  I  understand  it.  I  talked  with  the  chairman 
of  the  committee  about  it.  I  think  T  did. 

Senator  Heinz.  There  is  a  particular  singularity  here  that  perhaps 
should  be  examined  by  either  us  or  the  Judicial  Conference. 

It  is  not  as  if,  by  virtue  of  becoming  a  member  of  the  fifth  circuit, 
suddenly  you  were  offered  new  memberships  in  clubs  that  you  had 
not  heretofore  considered  joining  because  you  could  not  afford  to. 
You  had  been  a  member.  You  had  memberships  in  these  two  clubs. 
You  had  been  paying  your  $1,000. 

Judge  Bell.  Right. 

There  is  one  judge,  a  State  judge,  not  a  Federal  judge,  who  con- 
tinued to  pay  his  dues  in  the  Driving  Club,  That  has  been  in  the 
paper.  I  would  be  glad  to  give  you  his  name,  but  I  do  not  think  it 
would  serve  any  useful  purpose.  He  was  a  State  trial  judge. 

There  is  no  doubt  about  that. 

Let  me  tell  you  about  some  other  clubs  that  I  had  honorary  mem- 
berships in,  that  all  judges  had. 

There  is  a  club  in  Texas  called  the  Fort  Worth  Club.  Everybody 
who  has  ever  been  on  the  fifth  circuit,  I  suppose,  is  an  honorary  mem- 
ber of  the  Fort  Worth  Club. 

I  have  not  been  there  in  years.  The  last  time  I  went  I  looked  on 
the  board  in  the  main  room  and  there  was  my  name  up  there  as  an 
honorary  member. 
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Senator  Heixz.  The  reason  I  am  not  addressing  those  other  club 
memberships,  Judge  Bell,  is  because  I  think  it  is  certainly  understand- 
able that  someone  "will  even  put  you  on  a  club  membership  list  some- 
times without  your  Imowing  it. 

There  are  an  awful  lot  of  people  around  here  who  find  out  that  they 
are  main  speakers  at  this  and  main  speakers  at  that  without  that  ever 
having  been  confirmed. 

That  is  why  I  have  restricted  my  question  just  to  the  two  clubs 
you  were  a  member  of  for  several  years  prior  to  the  time  you  became 
a  justice. 

I  think  you  have  answered  my  question.  I  do  not  wish  to  belabor  it. 

Notwithstanding  the  fact  that  these  were  clubs  to  which  you  did 
belong,  when  you  became  a  justice,  your  dues  were,  for  all  intents  and 
purposes,  eliminated.  Nonetheless,  you  did  not  feel  that  there  was  any 
reason  to  be  sensitive  to  a  conflict  of  interest.  You  have  stated  your 
reasons. 

I  am  not  prejudging  your  reasons.  I  just  wanted  to  make  sure  I  had 
all  the  facts. 

Judge  Bell.  You  have  all  the  facts. 

Had  this  club  involved  discriminatory  practice  against  a  purely 
private  club,  I  would  have  been  clearly  disqualified  and  there  would 
be  no  reason  for  anybody  to  ask  any  question  about  it  because  I  would 
have  disqualified  myself. 

But  this  involved  a  different  issue.  That  is  about  all  I  can  say  about 
it. 

Senator  Heinz.  I  have  something  that  comes  to  us  after  the  fact.  It  is 
Advisory  Opinion  No.  47,  dated  October  14, 1975,  Advisory  Committee 
on  Judicial  Activities. 

This  is  the  kind  of  ruling  that  you  are  talking  about  ? 

Judge  Bell.  I  have  never  seen  the  ruling.  I  have  just  heard  about  it. 

Senator  Heinz.  I  have  not  had  time  to  look  at  it.  My  assistant  just 
gave  it  to  me  now. 

Judge  Bell.  Is  it  signed  ?  Is  anybody's  name  on  it  ?  It  doesn't  matter. 
I  just  wondered. 

Senator  Heinz.  It  is  not  signed.  It  is  simply  identified  as  Advisory 
Opinion  No,  47  of  the  Advisory  Committee  on  Judical  Activities. 

Judge  Bell.  I  think  that  would  be  the  committee. 

Senator  Heinz.  The  subject  is  "acceptance  of  complimentary  mem- 
lierships  in  professionel  and  social  clubs." 

According  to  this  advisory  opinion,  it  says  in  the  last  paragraph : 

If  the  value  of  the  honorary  or  complimentary  membership  exceeds  $100,  it 
fiuist,  of  course,  be  reported  as  a  gift  on  the  Semi-annual  Public  Report  of  Extra- 
jiidicial  Income. 

It  also  says : 

Cross  references : 

Canons  2,  5C(4)  and  6. 
Advisory  Opinions  Nos.  17  and  19. 

By  that,  I  take  it  that  there  is  a  semiannual  public  report  of  extra- 
judicial income  that  a  Federal  judge  must  make.  Is  that  correct? 
Judge  Bell.  Right. 
You  file  it  in  July  and  January. 
Senator  Heinz.  Did  you  report  the  club  memberships  after  that  ? 
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Judge  Bell.  I  do  not  think  I  did.  I  only  filed  one  time  after  that 
before  I  resigned  from  the  court.  I  do  not  believe  I  did.  I  am  not  cer- 
tain of  that.  I  would  be  glad  to  file  a  copy  of  the  report. 

Senator  Heinz.  Prior  to  this  report,  you  are  fairly  certain  you  did 
not 

Judge  Bell.  I  know  I  did  not. 

Senator  Heinz  [continuing].  ]Make  that  public  on  your  semiannual 
report  ? 

Judge  Bell.  I  know  I  did  not. 

[The  Advisory  Opinion  No.  47  referred  to  follows.] 

Advisory  Committee  on  Judicial  Activities 
(Advisory  Opinion  No.   47) 

ACCEPTANCE  OF  COMPLIMENTARY  MEMBERSHIPS  IN  PROFESSIONAL  AND  SOCIAL  CLUBS 

A  judge  inquires  as  to  the  propriety  of  accepting  an  honorary  or  complimen- 
tary membership  or  the  use  of  club  facilities  without  membership  in  a  purely 
social  club,  in  this  instance  a  social  club  which  has  recreational  facilities  includ- 
ing a  golf  course.  He  would  pay  the  usual  fees  and  charges  for  meals,  greens 
fees  and  other  services  but  would  not  be  required  to  pay  dues  or  an  initiation 
fee.  Similar  inquiries  have  been  made  regarding  other  social  and  professional 
clubs. 

It  appears  to  be  a  rather  common  and  long-standing  practice  in  some  com- 
munities to  extend  honorary  memberships  to  judges,  members  of  legislative 
bodies,  high-ranking  members  of  the  executive  branches  of  government,  members 
of  the  clergy,  military  officers  and  college  or  university  oflScials. 

The  honorary  or  complimentary  membership  is  a  gift  or  favor  and  the  pro- 
priety of  its  receipt  is  most  directly  covered  by  Canon  5C(4),  which  provides 
in  part: 

C.  Financial  Activities. 

•  •  «  •  •  •  • 

(4)  Neither  a  judge  nor  a  member  of  his  family  residing  in  his  household 
should  accept  a  gift,  bequest,  favor,  or  loan  from  anyone  except  as  follows  : 

(a)    A   judge   may   accept   a   gift   incident   to   a   public   testimonial   to 
him  .  .  .   ; 
******* 

(c)  A  judge  or  a  member  of  his  family  residing  in  his  household  may 
accept  any  other  gift,  bequest,  favor  or  loan  only  if  the  donor  is  not  a  party 
or  other  person  whose  interests  have  come  or  are  likely  to  come  before  him, 
and,  if  its  value  exceeds  $100,  the  judge  reports  it  in  the  same  manner  as  he 
reports  compensation  in  Canon  6C. 

The  receipt  of  an  honorary  membership  in  a  purely  social  club  would  be 
permitted  under  Canon  5C(4)  (c). 

Before  accepting  such  membership  the  judge  should  ascertain  that  the  club 
is  not  involved  or  likely  to  become  involved  in  litigation  in  the  federal  court. 

He  must  also  consider  whether  the  offer  of  the  honorary  membership  is  de- 
signed to  exploit  his  judicial  position.  Just  as  a  judge  may  not  utilize  the  power 
and  prestige  of  his  office  to  persuade  others  to  contribute  to  a  charitable  enter- 
prise, he  must  be  sure  that  the  honorary  membership  is  not  being  offered  to 
persuade  others  to  become  members  of  the  club,  or  lend  the  prestige  of  his  office 
to  advance  the  private  interests  of  the  club. 

If  the  club  offers  such  memberships  to  a  broader  group  of  public  servants 
than  judges,  i.e.  legislators,  clergy,  etc.  or,  if  it  has  a  tradition  of  extending 
such  memberships  and  offers  them  to  all  persons  holding  that  position,  there  is 
less  likelihood  that  the  appearance  of  influencing  the  judge  will  arise.  If  he  has 
not  previously  been  a  member  of  the  club  and  is  singled  out  for  such  treatment, 
he  should  consider  carefully  how  the  receipt  of  this  gift  membership  may  appear 
to  others.  The  judge  must  be  especially  cautious  in  this  respect  if  the  officers 
or  directors  or  the  members  of  the  committee  conferring  such  membership  are 
attorneys  practicing  before  him  whereby  the  membership  could  convey  the 
impression  that  some  lawyers  are  in  a  special  position  to  influence  him. 
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If  the  value  of  the  honorary  or  complimentary  membership  exceeds  $100,  it 
must,  of  course,  be  reported  as  a  gift  on  the  Semi-annual  Public  Report  of 
Extrajudicial  Income. 

Cross  references 

Canons  2,  5C (4)  and  6. 
Advisory  Opinions  Nos.  17  and  19. 

Senator  Heinz.  Thank  you. 

Judge  Bell,  I  would  like  to  turn  to  a  different  question.  This  is  just 
to  make  sure  that  we  have  the  facts  right. 

This  has  to  do  with  the  letter  in  behalf  of  Judge  Cars  well  that  has 
been  brought  up  many  times.  I  do  not  wish  to  beat  a  dead  horse. 

As  I  understand  it — and  please  correct  me  if  the  record  as  I  state 
it  is  in  any  way  wrong — you  were  asked  by  a  group  of  newsmen  sev- 
eral weeks  ago  to  defend  the  letter  of  recommendation  that  you  wrote 
in  1970  in  support  of  Judge  Carswell's  nomination  to  the  Supreme 
Court.  Is  that  correct  ? 

Is  that  the  first  time 

Judge  Bell.  I  was  not  asked  to  defend  it.  Well,  I  do  not  know  what 

1  was  asked.  I  was  in  Plains,  Ga. 

Senator  Heinz.  You  were  interviewed  ? 

Judge  Bell.  I  was  not  interviewed.  I  was  badgered.  This  was  the 
first  question  that  somebody  got  up  and  asked  Governor  Carter.  They 
didn't  ask  me.  Then  they  asked  me.  I  had  never  thought  of  it  in  years. 

Senator  Heinz.  You  were  subject  to  extensive  questioning? 

Judge  Bell.  I  was.  That  is  the  freedom  of  the  press.  I  understand 
that.  I  was  caught  cold.  I  answered.  When  I  got  back  home,  ABC  had 
on  a  program  showing  a  letter  that  I  had  written  and  the  date  was 
different.  There  was  5  days  difference.  I  simply  issued  a  statement 
saying  the  date  was  incorrect. 

If  I  wont  back  and  studied  all  of  that  and  got  all  of  the  facts  to- 
gether— I  do  not  know  how  incorrect  I  was. 

At  any  rate.  I  wrote  the  letter.  I  have  said  I  was  not  going  to  repu- 
diate Judge  Carswell.  I  thought  that  that  was  over  with. 

Senator  Heinz.  I  am  not  asking  you  to  repudiate  the  letter  or  Judge 
Carswell  or  anything  else.  I  am  trying  to  make  sure  that  we  have  the 
facts  on  the  record  of  this  committee.  Judge  Bell. 

Judge  Bell.  All  right. 

Senator  Heinz.  As  I  further  understand  it,  in  response  to  that  inten- 
sive questioning  at  length  that  you  underwent,  you  stated : 

It  turned  out  that  he  had  made  a  speech  that  I  didn't  know  about  when  he  was 
running  for  the  state  legislature.  Of  course  I  did  not  know  about  that  at  the  time. 

That  question,  accurate  or  inaccurate,  was  reported  in  the  Washing- 
ton Post  on  the  21st  of  December. 

Judge  Bell.  I  said  that.  That  is  why  I  issued  the  statement  2  days 
later  or  3  days  later  saying  I  was  incorrect. 

Senator  Heinz.  Wliat  was  the  date  of  that  statement  that  you  made  ? 

Judge  Bell.  This  happened  on  Monday.  On  Wednesday,  I  believe, 

2  days  later,  I  issued  a  statement  saying  I  was  mistaken  as  to  the  date 
and  that  I  had  to  know  about  the  speech  he  had  made  when  I  wrote 
the  letter.  We  have  a  copy  of  that.  We  would  be  glad  to  give  you  a 
copy  of  that. 
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Senator  Heinz.  I  think  that  would  be  good  to  have  for  the  record. 
Thank  you. 

Chairman  Eastland.  That  will  be  inserted  in  the  record  at  this  point. 

[Tlie  text  released  from  Plains,  Ga.,  on  Wednesday,  December  22, 
1976,  by  Griffin  B.  Bell,  follows.] 

Yesterday  in  Plains  at  the  news  conference  I  was  mistaken  in  saying  that 
1  wrote  the  letter  of  recommendation  on  Judge  Oarswell  before  learning  of  the 
speech  on  segregation  which  he  had  made  several  years  earlier  while  a  candidate 
in  Georgia  for  the  State  legislature.  It  appears  that  I  wrote  the  letter  of  Janu- 
ary 26,  1970.  According  to  news  reports  this  was  several  days  after  the  account 
of  the  speech  became  public. 

Thereafter,  and  shortly  before  the  vote  in  the  Senate  on  the  confirmation, 
i  joined  a  group  of  judges  at  the  request  of  Judge  Oarswell  in  sending  a  tele- 
gram reiterating  the  recommendation  of  him.  [I  do  not  have  a  copy  of  the  letter 
or  the  telegram]. 

The  letter  of  January  26,  as  well  as  letters  of  recommendation  in  prior  years 
for  other  positions  were  written  at  the  request  of  Judge  Carrfwell,  a  law  school 
classmate  and  friend. 

With  respect  to  my  membership  in  private  clubs,  I  believe  that  the  Attorney 
General  is  a  symbol  of  equality  under  law  and  therefore  I  should  and  will  resign 
my  membership  in  all  private  clubs  to  which  I  now  belong. 

Griffin  B.  Bell. 

Senator  Heinz.  We  discussed  your  political  activity  and  you  were 
quite  right  in  pointing  out  that  you  uniquely  have  pledged  to  stay  out 
of  future  campaigns.  I  think  that  is  very  much  appreciated  by  this 
committee. 

One  of  the  things  that  you  said  during  our  earlier  colloquy  is  that 
when  you  were  working  on  behalf  of  Governor  Carter,  you  helped 
raise  funds  before  the  Pennsylvania  primary,  a  very  critical  primary— 
not  just  for  you,  by  the  way.  [Laughter.] 

You  and  I  understood  the  reference.  It  was  a  bipartisan  thing. 

Are  you  in  a  position  to  make  available  to  the  committee  what  in- 
dividuals or  special  interest  groups  or  political  action  committees  you 
might  have  solicited,  either  successfully  or  unsuccessfully,  on  behalf 
of  Governor  Carter  ? 

Judge  Bell.  I  haven't  got  my  testimony,  I  think  I  said  I  did  not 
solicit  anyone.  I  gave  $1,000. 

I  got  two  people.  Henry  L.  Bowden  and  John  H.  Stembler,  Sr.,  to 
be  rochairmen.  They  invited  50  or  60  people  to  come  to  a  breakfast 
at  the  Commerce  Club  in  Atlanta,  which  is  an  integrated  club,  I  hasten 
to  say,  and  utterly  without  discrimination. 

Tliey  came  there  to  the  meeting.  He  spolve  and  asked  people  to  get 
money.  We  got  up  some  money.  I  did  not  get  up  any,  but  I  gave  $1,000 
the  same  day  as  the  breakfast. 

The  names  of  the  people  who  gave  money  are  on  file  with  the  Fed- 
eral Government  here  in  Washington  somewhere.  I  will  be  glad — I 
don't  have  any  way  to  get  that  information,  but  they  are  listed.  Who- 
ever gave  the  money  is  listed. 

T  don't  remember  asking  anybody  for  any  money.  That  was  not  my 
purpose  in  doing  it. 

Senator  Hjeinz.  And  the  two  gentlemen  who  were  the  cochairmen  of 
the  lunch  are  Atlanta  businessmen  ? 

Judge  Bell.  One  is  a  lawyer  and  chairman  of  the  board  of  trustees 
of  Emory  University.  He  is  a  retired  city  attorney  of  Atlanta.  That 
is  Bowden. 
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Stemblcr  is  a  businessman  in  Atlanta,  They  both  live  right  there. 

I  am  sure  they  would  be  glad  to  let  everybody  know  what  has  al-i 
ready  been  in  the  newspapers  several  times.  That  is  that  they  were 
CGchairmen  of  this  breakfast. 

We  were  very  proud  of  Governor  Carter  in  Georgia  during  this  time. 
We  still  are.  But  this  was  the  first  time  we  ever  had  a  chance  to 
get  back  into  the  Union.  I  might  say  it's  hard  to  get  back  all  the  way. 
[Laughter.] 

Senator  Heixz.  With  all  due  respect  to  the  chairman,  I  want  you  to 
know  that  the  chairman  has  been  holding  the  fort  here,  along  with 
many  other  very  fine  colleagues  from  Southern  States,  for  quite  some 
time. 

Judge  Bell.  But  to  answer  your  question,  I  don't  remember  getting 
up  any  money. 

You  have  my  testimony  there  from  Tuesday  or  Wednesday.  You 
know  what  I  said. 

Senator  Heinz.  What  you  are  saying  amplifies  upon  what  you  said. 
There  was  a  minor  ambiguity  in  it. 

You  said  you  had  a  role  in  that  breakfast,  that  most  of  the  money 
that  was  raised  was  in  Georgia.  It  was  just  not  clear  that  3^ou  had 
totally  confined  yourself  to  the  extent  to  which  you  just  described. 

Judge  Bell.  I  do  not  want  to  mislead  you. 

If  I  had  thought  of  somebody  that  would  give  some  money,  I  would 
have  raised  it.  He  needed  money  in  the  Pennsylvania  primary.  That 
was  a  crucial  primary.  If  I  had  known  of  someone  to  call — but  I  had 
been  gone  a  long  time.  I  had  lost  any  expertise  I  might  have  had  for 
raising  money. 

I  knew  these  two  men  whom  I  mentioned  and  I  knew  they  would 
be  good  cochairmen  and  they  would  organize  the  breakfast.  They 
organized  it  in  24  hours. 

I  do  not  remember  calling  anyone.  I  gave  my  own  money. 

If  I  had  known  someone,  I  would  have  called  them. 

There  were  Kepublicans  at  this  meeting.  That  may  shock  you.  They 
were  giving  money.  There  were  people  of  every  view  there  giidng 
money  because  they  all  had  the  same  idea  I  had,  which  was  that  we 
were  going  to  get  back  in  the  Union.  It  is  going  to  be  tough,  but  we 
will  fight  until  we  get  back  in. 

Senator  Heinz.  I  was  not  aware  that  that  was  the  main  basis  of 
Governor  Carter's  campaign,  but  I  am  pleased  that  a  close  political 
confidant  has  now  revealed  it  to  us. 

In  any  event,  I  think  we  are  all  looking  forward  to  the  20th,  this 
Thursday. 

I  have  one  other  question. 

As  you  may  be  aware,  the  Peterson  Commission  has  proposed  pay 
raises  for  Members  of  Congress,  the  executive  branch,  and  judicial 
personnel. 

One  of  the  things  that  the  Peterson  Commission  has  recommended, 
particularly  with  respect  to  the  Congress,  is  that  the  pay  raises  be  tied 
to  an  ethics  package. 

Senator  Riegle  was  very  complimentary  about  the  post  of  Attorney 
General  and  really  said  something  I  agree  with,  which  is  that  the 
Attorney  General  really  sets  the  ethical  tone-  for  the  conduct  of 
Government. 
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I  was  wondorin.'?  what  comments,  first,  you  would  liave  on  the  Peter- 
son Commission's  proposed  pay  raise  and  whether  you  personally  favor 
the  typing  of  congressional  pay  raises  to  an  ethics  reform  package. 

You  know  as  well  as  I  do  this  is  obviously  a  pretty  tough  question 
to  answer  because,  depending  on  how  you  answer  it,  you  will  have  some 
people  for  you  and  som.e  people  against  you,  at  least  for  a  while. 

I  do  mean  the  question  quite  seriously  because  I  would  imagine  that 

President  Carter,  who  has  to  make  the  determination  on  whether  he  is 

going  to  submit  a  recommendation,  will  ask  you  for  yonr  views  on 

wdiether  the  congressional  pay  raise  should  be  tiecl  to  an  ethics  package. 

Would  you  care  to  give  us  any  views  at  this  time? 

Judge  Bell.  I  will  do  it  in  a  tangential  way. 

I  testified  before  the  Peterson  Commission  as  a  former  Federal 
judge.  This  came  up  there. 

I  think  that  Chairman  Peterson  or  somebody  on  the  Commission 
was  saying  that  any  pay  raise  ought  to  be  tied  to  a  strict  ethical  set 
of  regulations. 

That  was  the  first  time  I  knew  they  were  making  that  approach. 
I  had  been  on  the  court  when  the  Judicial  Conference  put  in  this 
income  disclosure  regulation  and,  of  course,  followed  those  things  for 
a  long  time. 

A  good  number  of  the  judges  resented  that  because  the  Congress 
was  not  following  anything,  they  didn't  think.  Even  the  Supreme 
Court  did  not  follow  it  except  on  a  voluntary  basis.  So  a  lot  of  the 
Judges  could  not  understand  why  they  have  been  singled  out. 

In  the  last  Congress,  I  think  in  the  Senate — it  may  have  had  some- 
thing to  do  with  the  special  prosecutor  bill — there  was  a  disclosure 
section  in  there. 

Everybody,  I  think,  including  the  Congressmen,  Senators,  and 
judges,  had  to  file  a  financial  disclosure  with  the  General  Account- 
ing Office. 

I  w^as  chairman  of  the  Judicial  Administration  Division  of  the 
American  Bar  Association  when  this  happened. 

The  Federal  judges  section  of  that  division,  it  is  made  up  of  State 
and  Federal  judges  and  lawyers,  asked  that  I  represent  them  to  try- 
to  get  it  changed  to  the  extent  that  they  could  continue  to  file  with 
the  court  agents  or  administrative  office  or  with  the  Chief  Justice, 
somebody.  They  did  not  want  to  have  to  file  with  the  General  Account- 
ing Office  because  they  thought  that  was  sort  of  an  intrusion  upon 
the  idea  of  separation  of  powers. 

I  feel  the  same  way  when  you  ask  me  to  comment  on  what  ought  to 
be  done  about  the  Members  of  the  Congress.  I  do  not  know  that  I 
ought  to  be  telling  Members  of  Congress  what  they  ought  to  be  doing. 
I  do  not  mind  telling  the  executive  branch.  I  do  not  mind  advising 
the  judiciary  because  they  asked  me  to  when  I  was  a  lawyer.  I  am 
sure  they  would  be  glad  to  have  me  advise  them  now. 

But  I  will  say  this :  I  think  that  we  are  at  the  crossroads  in  this 
country  where  if  we  are  going  to  restore  trust  in  the  Government, 
we  are  going  to  all  have  to  file  financial  statements.  We  will  all  have 
to  file  income  disclosure  statements  periodically.  This  is  whatever 
branch  of  the  government  we  are  in. 
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That  goes  for  a  number  of  officials,  not  just  the  top  people.  It  will 
have  to  go  down  a  good  ways  in  government. 

I  think  people  resist  this  because  they  do  not  want  to  be  written  up 
in  the  newspapers.  I  hear  a  lot  of  people  say  that.  It  is  embarrassing. 
A  lot  of  people  say :  I  have  such  a  little  amount  of  money  that  I  hate 
for  people  to  know  how  poor  I  am. 

My  answer  is  that  it  only  hurts  one  time.  It  is  old  news  after  one 
time.  You  might  as  well  suffer  it  one  time  and  get  it  over  with.  So  I 
do  not  object  to  that, 

I  filed  a  financial  statement  with  this  committee  which  I  did  not 
want  to  make  public  at  this  time  because  I  have  got  to  put  one  on  an- 
other form  within  30  days  after  I  am  confirmed,  if  I  am  confirmed.  I 
will  file  under  the  regulations  that  Governor  Carter  has.  That  will  be 
made  public. 

Generally  speaking,  I  think  we  are  going  to  have  to  go  to  a  disclo- 
sure. I  favor  disclosure.  I  think  it  ought  to  be  across  the  board.  I  think 
you  will  see  it  spread  to  the  State  and  local  governments  also. 

We  must  restore  the  confidence  of  the  people  in  the  government. 

I  am  an  outsider. 

Some  of  those  people  who  came  here  last  week,  that  is  why  they 
came.  They  want  to  have  something  to  do  with  the  government.  People 
want  to  trust  the  government. 

We  are  living  in  a  time  when  people  are  just  yearning  to  have  good 
people  in  the  government  and  people  they  can  trust.  I  think  it  is  part 
of  it. 

So  for  myself,  I  am  glad  to  disclose.  I  recommend  it  for  all  people 
in  the  government — State,  Federal,  or  local. 

Senator  Heinz.  I  have  just  one  further  inquiry. 

I  refer  you  to  an  article  in  yesterday's  New  York  Times  Book  Re- 
view, which  I  am  sure  you  have  not  had  a  chance  to  read  unless  you 
are  even  more  remarkable 

Judge  Bell.  Maybe  I  should  hire  some  people  to  read  for  me. 

Senator  Heinz.  There  is  a  book  review  by  Robert  Jay  Lifton  of  a 
book  entitled,  "Wanted :  The  Search  for  Nazis  in  America"  by  Howard 
Blum. 

I  have  not  read  the  book.  I  read  only  the  book  review. 

The  book  appears  to  document,  according  to  the  review,  several  true 
case  histories  of  Nazi  war  criminals  who  came  here  to  America  and 
who,  for  one  reason  or  another,  were  not  rooted  out  and  brought  to 
justice. 

There  is  an  implication  in  the  book  that  some  units  of  Government — 
and  one  reference  is  made  to  the  Immigration  and  Naturalization 
Service — have  been  less  than  enthusiastic  about  pursuing  this,  what  I 
think  is  an  absolutely  necessary  course  of  action. 

]My  question  to  you  is :  Would  you  think  that  you  might  see  fit,  in 
the  event  that  you  become  Attorney  General,  to  find  a  way  to  look  into 
this  matter  thoroughly  and  on  an  ongoing  basis  ? 

I  think  there  is  enough  smoke  here  to  suggest  there  may  be  some 
fire.  As  we  know,  there  are  many  people,  such  as  Simon  Wiesenthal, 
who  have  spent  years  tracking  down  these  mass  murderers. 

I  think  we  would  all  agree  that  anybody  who  participated  in  any 
such  heinous  act  must  be  brought  to  justice,  particularly  if  we  want 
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to  reinforce  the  lesson  of  history  that  we  do  not  ever  want  to  see  it 
repeated.  ^ 

Judge  Bell.  What  is  the  name  of  the  book  ? 

Senator  Heinz.  "Wanted!" 

With  the  Chairman's  indulgence,  I  will  ask  that  the  book  review  be 
made  a  part  of  the  record. 

Senator  Kiegle  [acting  chairman] .  It  will  be. 

[The  book  review  referred  to  follows.] 

[From  the  New  York  Times  Book  Review,  Jan.  16,  1977] 

Hiding  Out  In  Amebica 

Wanted  !  The  Search  for  Nazis  in  America.  By  Howard  Blum. 

(By  Robert  Jay  Lifton) 

Survivors  of  Nazi  death  camps  have  been  called  "collectors  of  justice."  They 
seek  something  beyond  economic  or  social  restitution — something  closer  to 
acknowledgement  of  crimes  committed  against  them  and  punishment  of  those 
responsible,  in  order  to  re-establish  at  least  the  semblance  of  a  moral  universe. 
Their  feelings  can  of  course  include  hunger  for  revenge,  but  I  think  the  more 
fundamental  impulse  is  toward  a  reconstruction  of  meaning,  toward  a  sense  of 
justice. 

Yet  from  the  time  of  Plato  and  before,  justice  has  been  the  most  elusive  of 
principles,  a  kind  of  Utopian  goal  never  fully  clear  in  theory  and  rarely  even 
approximated  in  practice.  More  clearly  recognizable,  on  the  basis  of  endless 
experience,  is  injustice. 

For  instance,  we  recognize  the  existence  of  injustice  when  a  Circassian  (of 
an  ethnic  group  from  Southern  Russia)  who  had  been  active  with  the  Nazis 
in  rounding  up  Jews  for  slaughter  surfaces  as  a  local  political  boss  in  Paterson, 
N.J.,  able  to  manipulate  the  police  and  use  Congressional  influence  to  suppress 
the  truth  about  his  background.  Or  when  the  man  v.ho,  as  a  prominent  figure 
in  the  Fascist  Iron  Guard  in  Rumania,  led  a  national  massacre  of  thousands  of 
Jews,  reappears  in  Michigan  as  the  spiritual  leader  of  the  Rumanian  Orthodox 
Church  in  America ;  is  widely  honored,  even  invited  to  offer  the  opening  prayer 
before  the  United  States  Senate  ("Almighty  God  .  .  .  who  has  made  America 
trustee  of  priceless  human  liberty  and  dignity  .  .  .")  and  uses  his  office  to  make 
"instant  Priests"  of  fellow  Iron  Guardists  in  an  effort  to  reconstitute  that  or- 
ganization so  that  it  may  return  to  power  in  Rumania.  Or  when  a  former  Croa- 
tian Minister  of  the  Interior  under  a  puppet  Nazi  government,  who  supervised 
the  arrest  of  the  30,000  Jews  imder  his  jurisdiction.  90  percent  of  whom  were 
murdered,  lives  out  his  retirement  in  a  comfortable  California  beachhouse  ("the 
children  love  the  beach")  while  pleasantly  passing  the  time  with  his  card- 
playing  cronies.  Or  when  a  former  otiicer  of  the  Latvian  SS,  actively  involved  in 
killing  Jews,  spends  his  golden  years  as  a  gentleman-carpenter  in  a  Long  Island 
suburb. 

Not  much  justice  in  all  this  to  offer  survivor-collectors,  or  the  rest  of  us  either 
for  that  matter. 

One  senses  from  "Wanted !",  Howard  Blum's  dedicated  account,  that  these 
four  American  success  stories  are  at  least  partly  attributable  to  general  disin- 
terest and  disbelief  in  Nazi  atrocities.  There  is  something  to  be  learned  from  the 
ease  with  which  each  man  shifts  from  enthusiastic  participation  in  genocide  to 
proper  middle-class  life.  Their  neighbors  see,  and  want  to  believe  in,  only  the 
latter.  They  admire  these  former  Nazis  for  their  pleasant  manner,  friendly  greet- 
ings to  everyone  on  the  block,  and  promptness  in  raking  leaves  and  cutting  grass. 
As  one  of  their  mailmen  put  it :  "What  he  did  years  ago,  he  did  then.  People 
change.  He's  just  a  nice  old  guy.  always  tipping  his  hat  and  asking  about  your 
health.  Shoot,  he  can't  be  no  Nazi.  Why  he  even  keeps  an  American  flag  on  his 
door."  We  begin  to  wonder  how  many  of  us  really  want  to  know — are  capable 
of  believing — what  the  Nazis  actually  did. 

Beyond  denial  and  numbing  there  is  scandal — ugly  oflScial  scandal.  It  begins 
with  the  illegal  admission  of  these  Nazis  to  the  United  States  and  extends  to 
high-level  support  for  them,  recruitment  and  protection  of  some  of  them  by  the 
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C.T.A.  and  possibly  the  F.B.I.  Generous  financial  support  has  been  available  from 
unknown  sources  for  legal  and  illegal  maneuvers.  There  has  b<^en  a  sordid  series 
of  cover-up  operations  within  the  Immigration  and  Naturalization  Service,  in- 
cludinnr  interference  with  attempted  investigations,  the  "losing"  and  stealing  of 
files,  the  immobilization  of  honest  investigators,  and  God  knows  how  many  other 
sleazy  bureaucratic  maneuvers. 

There  is  even  a  Nixon  connection :  his  support  for  Valerian  Trifa,  the  Iron 
Guard  bishop,  including  sponsorship  of  his  Senate  prayer;  sponsorship  also  of 
the  permanent  entry  visa  of  Trifa's  notorious  associate  and  Iron  Guard-Nazi 
financier,  Nicolae  Malaxa,  first  through  a  special  Mil  and,  when  that  failed, 
through  a  dummy  corporation  (its  address  was  that  of  the  Nixon  law  firm,  and 
its  vice  president  and  secretary  two  of  Nixon's  closest  associates)  around  whose 
"strategic"  economic  importance  Malaxa's  permanent  entry  visa  was  successfully 
argued. 

But  as  in  the  case  of  Watergate,  the  problem  is  by  no  means  just  Nixon.  At  the 
very  least  we  can  say  that  these  Nazi  war  criminals  have  been  able  to  mobilize 
high-level  political  influence  in  American  Government  circles.  We  know  now  that 
some,  perhaps  most,  of  this  influence  stems  from  C.I. A.  employment  of  Nazis 
for  "anti-Communist"  purposes.  Certainly  the  American  obsession  with  Com- 
munism would  seem  to  have  had  a  great  deal  to  do  with  the  safe  haven  these 
Nazis  have  found  here.  As  Oscar  Karbach,  president  of  the  World  Jewish  Con- 
gress, is  quoted  as  saying,  "A  Nazi  didn't  need  to  run  to  Argentina.  America  has 
been  an  even  better  hideout."  Anti-Communism  provided  an  all-purpose  pass- 
port— for  admission,  permanent  residence,  citizenship,  protection,  respect,  and 
religious,  financial  and  political  support. 

There  has  been  a  gi-eat  deal  of  discussion  recently  about  who  did  what  to 
whom  during  the  McCarthyite  50"s.  In  the  American  exerience  of  these  Nazis  we 
see  once  again  the  crucial  distinction  between  recognizing  real  Communist  oppres- 
sion in  Russia  and  Eastern  Europe  on  the  one  hand ;  and  on  the  other,  the  evan- 
gelical-political polarization  of  absolute  Communist  evil  and  equally  absolute 
American  virtue.  Anythitif)  done  in  the  name  of  eliminating  that  evil-^that  Com- 
munist "plague" — was  automatically  legitimated.  We  can  say  that  the  protec- 
tion and  enlistment  of  Nazi  criminals  was  the  ultimate  form  of  moral  degradation 
accompanying  that  totalistic  American  crusade.  And  we  do  well  to  keep  in  mind 
that  the  original  Nazi  movement  emerged  from  similar,  purifying  aims. 

There  are  a  few  heroes  in  this  book  who  fought  the  coverup  against  all  odds 
Two  of  them  are  Tony  DeVito,  long-time  I.N.S.  oflicial  who  took  on  a  personal 
mission  of  pursuing  Nazis  in  the  face  of  the  direct  resistance  of  his  own  agency  ; 
and  Dr.  Charles  Kremer,  a  Rumanian-born  Jewish  dentist,  now  retired  whose 
New  York  practice  had  always  to  compete  with  his  personal  mission  of  exposing 
the  crimes  of  fellow  Rumanian,  Valerian  Trifa.  Neither  of  these  men  had  been 
an  inmate  in  a  Nazi  death  camp,  but  both  took  on  the  survivor  commitment  to 
bearing  witness.  With  what  could  be  called  methodical  frenzy  they  became— 
indeed  staked  their  entire  moral  existence  on  becoming— collectors  of  justice 
formal  people  do  not  take  on  such  missions.  Their  pain  and  struggles  suggest 
that  a  touch  of  madness-or  at  least  a  wilUngness  to  risk  one's  equilibriumor 
sanity-may  be  a  requirement  for  pursuing  these  matters.  Each  was  enerSzed 
^"  "lis  "creative  madness"  by  an  indelible  image  of  the  holocaust  ^""^"^^^^"^ 
DeVito  s  indelible  image  was  of  Dachau  a  few  hours  after  its  liberation  bv  thP 
Seventh  Arm^  an  image  that  informed  his  persistent  investigation  of  N^^^^^ 
L'nctiofwith'^n  'riNS  'XnT'"  ^'  '^^"^^^^^  meaninSV/reau  Stic 
vSX  fVrSoL'thlt^genc^ry  TL^l'^^\f^!^^^^- ^^^\:^^^^^^^ 

several  Important  reasons  TLpubL^fsenerated  arming  >''h"  ?  '^""^''  ''"' 
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justice  in  the  outcome  of  the  case :  Ryan's  deportation  to  West  Germany,  where 
she  is  to  stand  trial. 

But  DeVito  came  to  see  that  outcome  as  a  kind  of  fluke,  more  a  consequence 
of  the  West  German  request  for  extradition  and  of  Ryan's  voluntary  renuncia- 
tion of  her  citizenship  (in  apparent  expectation  of  a  deal  with  I.N.S.),  which 
permitted  her  immediate  deportation.  And  even  the  Ryan  case  did  not  deter  the 
I.N.S.  from  its  constraints  on  DeVito's  efforts  to  bring  some  of  these  Nazis  to 
justice.  His  continuing  frustration  leads  to  his  resignation,  and  to  a  state  of 
suspiciousness  bordering  on  paranoia. 

We  can  well  understand  his  becoming  convinced  that  "Odessa"  or  some  such 
international  Nazi  organization  is  behind  the  vast  political  influence  and  money 
involved,  and  the  frequent  threats  made  to  witnesses  and  to  DeVito's  German 
wife  (in  German).  There  was  also  the  disturbing  death,  apparently  the  suicide 
(but  the  book's  implication  is  that  we  cannot  be  sure)  of  DeVito's  only  power- 
ful supporter,  United  States  Attorney  Robert  Morse.  The  brother  of  Arthur  Morse, 
author  of  "Why  Six  Million  Died."  Robert  Morse  had,  just  six  months  earlier, 
demanded  in  writing  that  the  I.N.S.  investigate  these  Nazis.  Not  just  DeVito  but 
the  reader,  and  presumably  the  author  too,  cannot  be  sure  where  sordid  reality 
ends  and  fantasy  begins.  But  when  DeVito  becomes  preoccupied  with  "the 
Judenrat  which  runs  the  Immigration  Service,"  we  are  concerned  both  about  his 
mental  state  and  the  unfortunate  metaphor. 

Dr.  Kremer's  indelible  image  emerged  from  a  description  he  heard  in  New  York, 
soon  after  his  own  escape  from  Europe,  of  the  Iron  Guard  massacre  of  Jews  in 
Bucharest  earlier  that  year— including  the  "kosher  butchering"  of  hundreds  in 
the  municipal  slaughter  house  where  they  were  undressed  and  taken  to  chopping 
blocks,  their  throats  cut  in  a  grotesque  parody  of  the  rital  slaughter  of  animals. 
Krenier  has  kept  that  report  for  35  years  in  the  top  drawer  of  his  filing  cabinet, 
on  which  he  also  keeps  a  skifll  as  a  reminder  of  the  Jewish  dead.  This  ingenious, 
difficult,  cantankerous  man  persisted,  like  DeVito,  where  ordinary  men  would 
have  given  up.  He  gathered  every  possible  bit  of  information  about  Trifa  from 
various  parts  of  the  United  States  and  from  Rumania,  and  besieged  American 
ofl5cials  with  endless  letters,  telegrams  and  phone  calls,  somehow  calling  forth 
the  conviction  that  he  would  eventually  prevail.  The  book  ends  with  Kremer 
upset  at  one  of  the  many  delays  of  the  Trifa  trial  ("How  long  are  they  going  to 
wait  ?  I'm  79  and  I'm  not  prepared  to  wait  forever.") . 

"Wanted !"  is  written  in  simple  narrative  form,  almost  in  the  fashion  of  an 
adventure  story.  There  are  pitfaUs  in  this  approach.  It  lends  itself  all  too  readily 
to  understanding  the  whole  phenomenon  in  terms  of  pursuit,  escape  and  detec- 
tive work.  The  media  have  demonstrated  their  capacity  to  trivialize  the  subject 
of  Nazis  as  much  as  any  other,  and  one  anticipates  with  some  trepidation  the 
film  of  this  book.  Reading  it  makes  one  yearn  for  a  more  considered  exploration 
of  the  whole  phenomenon  of  European  Nazis  in  America.  Nonetheless,  Blum  has 
written  a  very  important  book,  to  which  he  brings  a  compelling  blend  of  investi- 
gative skill  and  moral  passion.  America  may  be  tired  of  scandals,  but  we  had 
better  look  into  this  one. 

I  think  that  many,  in  reading  the  book,  will  share  my  experience  of  direct 
and  continuous  anger.  One  is  struck,  for  instance,  by  the  contrast  between  the 
self-righteous  comfort  of  these  victimizers  and  the  anguish  of  their  victims  and 
accusers.  One  must  ponder  the  differences  between  justice  and  vengeance,  but  on 
such  issues  a  measure  of  anger  is  inseparable  from  engagement.  All  things  con- 
sidered. I  would  say  we  must  insist  upon  the  importance  of  tracking  down  and 
bring  to  justice  every  last  Nazi  war  criminal,  be  he  50  or  90,  not  for  the 
pleasure  of  seeing  him  languish  in  jail  for  his  remaining  years,  but  to  insist 
that  crimes  of  this  kind  be  acknowledged,  that  the  ideal  of  justice  is  not 
forgotten. 

Blum  quotes  the  simple  last  words  of  a  14-year-old  Polish- Jewish  girl  hung 
by  Hermine  Braunsteiner :  "Remember  me."  That  is  of  course  the  cry  of  King 
Hamlet's  ghost,  and  of  the  ghosts  of  each  of  the  millions  upon  millions  of  indi- 
vidual Nazi  victims.  Jews  and  others.  We  must  honor  DeVito  and  Kremer  for 
responding  to  that  call  as  they  did,  recognizing  the  special  meaning  that  kind 
of  response  has  for  surviving  victims  as  collectors  of  justice.  But  the  souls  for 
whom  remembering  has  greatest  importance,  it  must  be  added,  are  not  those 
of  the  dead  or  even  the  survivors,  but  our  own. 

Judge  Bell.  I  will  look  into  it.  As  you  know,  I  do  not  favor  any 
sort  of  coverup.  I  do  not  want  to  see  the  processes  of  the  law  sub- 
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verted  by  people  who  are  not  doing  their  duty.  I  do  not  want  to  see 
the  prociJes  of  law  misused.  If  I  find  that  they  are  misused,  there 

^^^l^^^Str^w^^  along  of  things  that  need  to  be  done 

'^';:^^^^'t^^  tlnngs  the^.are  that  need  d^ng 
properly  There  are  lawsuits  and  that  sort  of  thing.  Somebody  has  to 
move  in  right  away.  AVe  will  put  this  on  a  list 
Senator  Hei^^z.  I  can  well  imagine.  Judge  Bell. 
]VIr.  Chairman,  that  completes  my  questions. 
Judge  Bell,  thank  you  very  much. 

Judge  Bell.  Thank  you.  Senator  Hemz.  .  .      a   ■  ^    a 

Senator  Riegle  [acting  chairman].  There  is  one  piece  of  unfinished 
business.  That  is  the  press  statement  I  guess  you  made  on  Wednes- 
day or  late  in  the  week.  Is  that  here«  Could  it  be  brought  forward 
so  we  would  have  that  as  a  part  of  the  record  ? 

Judge  Bell.  It  is  a  statement  released  on  Wednesday. 
Senator  Riegle.  Can  we  have  it  today  ? 
Judge  Bell.  Yes ;  we  will  get  it. 

That  was  the  private  clubs  statement,  also,  in  two  paragraphs. 
Senator  Heinz.  ISIr.  Chairman,  I  have  one  very  minor  point  here, 
a  question  for  Judge  Bell. 

I  again  would  like  to  compliment  him  on  his  statement  of  how  he 
would  handle  conflict  of  interest  as  the  head  of  the  Justice  Department. 
One  question  that  I  did  ask  vour  partner  to  supply  was  a  definition 
of  the  term  "substantial"  witli  respect  to  clause  No.  8.  That  is  where 
you  indicate  that  any  substantial  client  of  the  law  firm  would  be 
identified. 

Judge  Bell.  He  told  me  that  he  was  going  to  meet  with  you  about 
that. 

Senator  Heixz.  We  had  a  meeting.  I  do  not  know  whether  he  has 
had  a  chance  to  define  what  substantial  will  be.  I  know  he  was  either 
going  to  get  back  to  me  or  Judge  Bell  with  that  information. 

Mr.  Isler.  We  have  a  definition 

Senator  Riegle.  Identify  yourself. 

Judge  Bell.  This  is  William  Isler,  my  former  partner. 
Senator  Riegle.  Come  up  and  finish  your  response.  I  just  wanted 
to  make  sure  we  had  your  name  in  the  hearing. 

Judge  Bell.  I  asked  him  to  come  up  because  he  had  been  working 

on  conflicts  of  interest  in  the  law  firm  and  helping  me  work  this  out. 

Mr.  Isler.  Senator  Heinz,  I  do  not  have  a  copy  of  the  statement  tliat 

you  were  referring  to.  I  have  it  in  my  papers.  We  did  have  a  definition 

in  there.  It  is  toward  the  end  of  that  paper. 

[The  statement  referred  to  is  printed  above  at  page  35.] 
Senator  Heinz.  The  two-page  conflict  of  interest? 
Mr.  Isler.  Yes;  toward  the  end  of  it  is  a  definition  that  talks  in 
terms  of  the  substantia]  contribution  to  the  law  firm. 
I  am  not  quoting,  but  I  am  remembering. 

A  substantial  contribution  to  the  law  firm  over  a  continuous  period 
of  time.  When  you  and  I  talked,  you  talked  in  terms  of  perhaps  put- 
ting that  down  more  in  terms  of  a  formula  so  that  we  could  ascertain 
whom  we  are  talking  about.  I  have  not  had  time  to  do  that. 
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Senator  Heinz.  That  is  something  you  will  give  to  us  ? 

Mr.  IsLER.  In  the  beginning  of  that  statement,  Senator,  you  will  no- 
tice that  Judge  Bell  says  he  will  issue  a  directive  at  the  Department 
of  Justice  and  that  that  directive  will  be  made  available  to  the  mem- 
bers of  this  committee. 

I  think  that  that  is  covered,  but  we  have  not  gotten  it  down.  Thank 
you  for  putting  that  on  the  record. 

Senator  Riegle.  Senator  Sasser  ? 

Senator  Sassek.  I  have  no  further  questions,  Mr.  Chairman. 

Senator  Rtegle.  Mr.  Mathias  ? 

Senator  Mathias.  Judge,  it  is  a  pleasure  to  see  you  back  here. 

Judge  Bell.  This  has  become  a  life's  avocation. 

[Laughter.] 

Senator  Mathias.  I  was  particularly  happy  with  your  response  to 
Senator  Heinz's  question  with  regard  to  the  subject  of  disclosure.  I 
agree  with  you  that  full  disclosure  is  an  absolute  necessity. 

I  also  agree  with  you  that  it  is  more  painful  to  disclose  what  you  do 
not  have  than  what  you  do  have. 

Ever  since  I  have  been  in  the  Senate,  I  have  made  a  full  disclosure. 
That  is  not  very  difficult.  Most  of  what  I  own  you  can  either  live  in 
or  ride  in  or  eat.  [Laughter.] 

What  is  painful  is  listing  those  debts.  That  is  tough. 

Judge  Bell.  We  ought  to  get  some  agreement  with  the  press  that 
they  will  not  disclose  how  poor  people  are,  that  they  will  only  write 
about  the  wealthy.  I  do  not  believe  we  will  be  able  to  do  that. 
[Laughter.] 

Senator  Mathias.  Judge,  I  certainly  do  not  anticipate  that  the  new 
President  and  new  Vice  President  or  any  new  member  of  the  Cabinet 
is  going  to  have  any  serious  legal  problem.  But  it  is  the  unfortunate 
fact  that  in  this  room  in  the  last  6  or  8  years  we  have  had  to  discuss 
that  kind  of  problem. 

I  wonder  v/hat  your  intention  would  be  in  the  unlikely  event  that 
some  legal  difficulty  would  arise  involving  the  President  or  tlie  Vice 
President  or  one  of  your  colleagues  in  the  Cabinet.  What  would  be 
your  intention  as  to  handling  that  problem  ? 

Would  you  attempt  to  deal  with  it  personally  ?  Would  you  leave  it 
to,  let's  say,  the  Assistant  Attorney  General  in  charge  of  the  Criminal 
Division  ?  Would  you  leave  it  to  some  other  official  of  the  Department 
who  was  more  insulated  from  the  political  side  of  Government  than 
the  Attorney  General  can  ever  be  ? 

Judge  Bell.  I  have  thought  about  that  a  good  deal. 

I  think  it  would  be  a  mistake  for  me  to  try  to  handle  it  initially. 
T  think  I  would  refer  it  to  another  level  and  let  it  work  its  way  up. 
Maybe  it  could  be  handled  without  ever  coming  to  me,  depending  on 
the  circumstances. 

If  it  was  a  civil  matter,  it  could  go  to  the  Civil  Division.  If  it  was  a 
criminal  matter,  it  could  go  to  the  Criminal  Division. 

It  may  be,  depending  on  who  finally  ends  up  as  deputy,  that  it 
might  even  be  referred  to  that  person. 

I  know  it  would  be  a  mistake  for  me  to  go  in  from  the  top  and 
try  to  make  a  judgment  about  something  like  that.  I  need  help.  I  need 
somebody  who,  as  you  say,  would  be  insulated  from  any  claim  that 
politics  would  be  involved. 
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I  notice  what  they  are  doing  over  there  now.  For  example,  with  an 
FBI  investigation  they  start  on  another  level  and  it  works  its  way 
up  to  the  deputy  and  the  Attorney  General. 

Last  week  on  those  mail  opening  matters,  that  started  and  worked 
its  way  up  from  a  committee  of  U.S.  attorneys  which  was  called  in  to 
assess  the  evidence  and  assess  the  case.  It  worked  its  way  up. 

So  I  would  give  it  some  direction  along  that  line. 

I  will  reiterate  that  I  think  it  would  be  a  mistake  for  me  to  be 
walking  around  as  a  revolving  law  enforcement  person  telling  eveiy- 
body  what  they  ought  to  do  about  these  things  and  handling  them 
myself .  I  think  that  would  be  a  mistake. 

Senator  Mathias.  A  quick  review  of  recent  history  would  indicate 
tlie  folly.  I  do  not  think  that  is  too  strong  a  word  to  use  with  refer- 
ence to  "the  Attorney  General  immediately  involving  himself  in  the 
legal  problems  of  the  President  or  the  Vice  President  or  his  colleagues 
on  the  Cabinet. 

Judge  Bell.  We  will  start  out  on  the  initial  basis,  I  think  I  said,  as 
a  White  House  counselor  who  will  be  dealing  with  the  Office  of  Legal 
Counsel.  I  have  not  selected  a  person.  I  am  trying  to  find  a  good 
deputy.  That  will  be  the  principal  contact. 

But  the  type  of  thing  you  are  talking  about  might  well  get  above 
that  level.  That  is  where  I  would  have  to  be  careful. 

Senator  IMathtas.  That  is  really  the  reason  we  ultimately  had  to 
resort  to  the  expedient  of  a  special  prosecutor. 

Judge  Bell.  Eight. 

Senator  Mathias.  Governor  Carter  has  indicated,  or  at  least  the 
press  has  reported,  that  he  plans  to  merge  some  of  the  existing  agen- 
cips  into  a  new  energy  department  under  a  new  reorganization  statute, 
which  I  presume  would  employ  the  device  of  a  one-house  congres- 
sional veto. 

There  are  some  indications — at  least  Joe  Kraft  in  one  of  his  columns 
reported  that  Governor  Carter  may  want  to  ease  controls  on  gasoline 
under  a  provision  of  the  Federal  Energy  Act,  which  permits  this  kind 
of  action  by  the  President. 

It  would  be  subject  to  a  one-house  veto. 

There  has  been  a  good  deal  of  controversy  which  has  develoD<^d 
among  legal  scholars  on  tlie  subject  of  the  one-houso  veto. 

I  am  wondering  whether  you  believe  that  it  violates  the  constitu- 
tional doctrine  of  separation  of  powers  which  provides  for  the  shar- 
ing— since  it  does,  in  effect,  really  merge  the  powers  of  the  President 
and  the  Congress. 

Jud.qe  Bell.  We  are  gathering  some  data  on  that  now  and  trying  to 
reRch  some  conclusion. 

We  are  going  to  be  helped  greatly  by  the  judges'  pay  suit,  which 
is  pending  in  the  Court  of  Claims  and  ought  to  be  decided  pretty  soon. 

Count  II  of  that  suit  is  based  on  this  very  point.  That  is  that  the 
one-house  veto  is  illegal. 

However,  they  decide  that,  one  side  or  the  other  can  take  it  to  the 
Supreme  Court.  That  will  get  this  question  decided. 

That  case  was  argued  a  good  while  ago  before  the  Court  of  Claims. 
I  think  it  is  en  banc.  I  am  sure  it  is  en  banc. 

We  will  get  a  decision  at  least  from  the  court  on  it. 
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I  am  not  prepared  now  to  say  because  I  have  not  studied  the  ques- 
tion. I  would  want  to  study  it  indepth  before  I  would  say  what  the 
better  side  of  the  law  was. 

Senator  Mathias.  You  may  be  faced,  pretty  quickly,  with  the  ques- 
tion of  advising  the  President  on  the  inclusion  of  the  one-house  veto 
and  the  energy  proposal. 

Judge  Bell.  I  understand  that.  That  is  the  reason  I  have  people 
studying  it. 

I  may  have  to  advise  before  the  Court  of  Claims  even  decides  this 
case.  I  am  aware  of  that  problem. 

Senator  Mathias.  But  you  are  not  prepared  to  tell  us  right  now 
what  your  advice  would  be  on  that  subject  ? 

Judge  Bell.  No ;  I  am  not. 

Senator  Mathias.  Would  you  anticipate  that  you  would  instruct 
the  Justice  Department  to  intervene  on  either  side  of  the  pending 
litigation  ? 

Judge  Bell.  In  the  judges'  case  ? 

Senator  Mathias.  Yes. 

Judge  Bell.  The  Justice  Department  is  defending  it.  If  they  lose, 
they  will  have  lost  on  this  point,  you  see.  The  Justice  Department, 
as  I  undei'stand  it,  is  defending  the  case. 

Senator  Mathias.  And  you  do  not  anticipate  any  change  of  direction 
on  the  part  of  the  Department  after  you  would  enter  the  Department? 

Judge  Bell.  No. 

We  would  continue  to  defend  it.  In  fact,  I  cannot  participate  in 
that  case  because  if  they  win  the  case  on  count  II,  which  is  the  one- 
house  veto  point,  then  I  might  get  $300  or  $400  back  payment  myself. 
I  do  not  know  how  much  I  would  get,  but  I  would  be  disqualified. 
I  would  have  to  turn  it  over  to  the  Deputy. 

If  the  Deputy  is  disqualified,  then  I  would  have  to  turn  it  over — 
I  do  not  know  where  we  would  end  up. 

Judge  McGree  is  a  judge,  too.  Maybe  the  judge  can  handle  it.  too. 

Senator  Mathias.  The  Library  of  Congress  advises  that  the  Justice 
Department  has  intervened  in  this  suit  '"also  challenging  the  constitu- 
tionality of  these  same  congressional  veto  provisions." 

Judge  Bell.  That  is  not  the  way  I  understood  it. 

That  is  probably  right  if  the  Library  of  Congress  said  it.  I  have 
enough  troubles  without  arguing  with  the  Library  of  Congress. 

[Laughter.] 

I  had  understood  they  were  defending  the  case. 

Senator  Mathias.  This  is  a  different  case.  This  is  the  case  of  Clavh 
V.  Valeo. 

So  you  do  have  some  ambiguity  in  this  picture. 

If  you  are  thoroughlj'  aware  of  it,  obviously  no  response  is  necessary. 

Judge  Bell.  I  am  aware  of  it.  I  am  trying  to  get  on  top  of  it. 

Senator  Mathias.  There  are  two  cases  now  pending  in  which  the 
Justice  Department,  on  the  basis  of  the  information  that  I  have,  seems 
to  be  in  somewhat  of  an  ambiguous  position. 

Judge  Bell.  "What  is  the  case  ? 

Senator  MatHias.  This  is  Clark  v.  Valeo. 

Judge  Bell.  What  court  is  it  pending  in  ? 

Senator  Mathias.  It  is  in  ih.^  Court  of  Appeals  of  the  District  of 
Columbia. 
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Judge  Bell.  And  the  other  one  ? 

Senator  Mathias.  The  other  case  is  Atkins  v.  United  States  in  the 
Court  of  Claims. 

Judge  Bell.  That  is  Judge  Atkins  from  Miami.  And  you  think  the 
Justice  Department  may  be  in  an  inconsistent  position  in  those  two 
cases? 

Senator  Mathias.  That  is  not  clear  from  this  very  brief  precis,  but 
I  think  it  is  a  matter  which  would  require  attention. 

Judge  Bell.  I  have  one  of  these  lawyers  helping  me  on  the  Indian 
case  in  Maine.  I  will  put  one  immediately  to  work  on  this  problem.  I 
see  it  has  to  be  resolved  fast. 

Senator  Mathias.  The  Department  is  in  two  cases. 

Judge  Bell.  Eight. 

Senator  Mathias.  I  may  be  misreading  this  summary,  but  I  think 
it  does  require  some  attention. 

There  is  a  feeling  among  lawyers,  I  think  it  is  widespread  in  the 
country,  the  feeling  is  that  the  Antitrust  Division  brings  cases  that  it 
really  does  not  have  the  ability  to  try. 

In  your  testimony  the  other  day  you  mentioned  that  some  cases  took 
10  or  15  years  to  plea.  I  can  think  of  one  antitrust  case,  the  Ballard 
Mills  case,  where  the  Ballard  Mills  had  burned  down  and  the  business 
had  been  sold  and  nothing  was  left  but  a  couple  of  recipes,  I  think,  by 
the  time  the  legal  mills  had  ground  out  the  antitrust  aspects  of  the 
law. 

What  do  you  intend  to  do  to  insure  sufficient  and  competent  staff 
to  try  these  very  important  antitrust  cases  ? 

Judge  Bell.  I  have  been  talking  to  some  of  the  finest  young  anti- 
trust lawyers  in  the  counti-y  who  are  wanting  to  come  into  the  Gov- 
ernment for  a  while. 

As  I  said  earlier,  there  is  a  greater  urge  now  over  the  country,  I 
find,  amongst  lawyers  to  work  for  the  Government.  They  want  to  give 
some  time  to  the  Government. 

I  am  very  experienced  in  procedures.  I  am  on  the  Standing  Com- 
mittee of  Rules  of  the  Supreme  Court,  I  have  been  working  with  the 
American  College  of  Trial  Lawyers"  Special  Committee  on  Complex 
Litigation. 

I  plan  to  put  a  lot  of  these  people  together  to  work  out  some  way 
so  we  can  expedite  these  cases  and  simplify  them. 

Also  I  plan  to  make  wide  use  of  the  special  employee.  If  I  know  a 
lawyer  somewhere  who  is  an  expert  on  something,  then  I  may  bring 
him  into  the  Government  for  a  limited  time  on  an  expense  basis.  One 
hundred  dollars  a  day,  I  think,  is  the  most  you  can  pay.  You  can  bring 
in  talent  like  that. 

I  had  Professor  Meador  down  in  Virginia  working  on  a  draft  of 
the  commission  for  merit  selection  of  circuit  judges.  He  is  a  distin- 
guished professor  and  an  expert. 

I  would  hope  to  get  expert  help  of  this  sort  in  these  complex  cases. 

I  would  want  to  devise  new  methods  and  new  procedures.  We  have 
left  that  to  the  Rules  Committee  under  the  Rules  Enabling  Act.  but 
I  think  the  Justice  Department  ought  to  become  more  active  in  that. 
Senator  Mathias.  Have  you  considered  the  possibility  of  the  prac- 
tice which  prevails  with  regard  to  judges  where  a  judge  who  is  in 
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qualified  retirement  can  be  called  back  to  the  bench?  Some  of  them  are 
as  busy  as  the  fully  active  judges. 

Judge  Bell.  I  have.  ,     ,     ,  ^-     j       j 

Senator  Mathias.  There  are  trial  counsel  who  have  retired  and  are 
still  living  here  in  the  metropolitan  area. 

Judge  Bell.  I  know  some  of  them.  In  the  old  days  you  never  thought 
about  a  lawyer  retiring,  but  lawyers  do  retire  now  and  we  could  get 
some  lawyers.  They  could  work  on  that  basis. 

I  think  we  have  unlimited  resources  that  we  have  not  tapped. 

Senator  Mathias.  There  is  no  question  that  the  Idnd  of  delays  in 
the  handling  of  these  cases  has  been  a  terrible  burden  to  business.  It 
has  retarded  the  economy.  It  has  invoked  an  injustice  to  consumers. 

Judge  Bell.  Right. 

Senator  Mathias.  Everybody  then  loses. 

Judge  Bell.  Everybody  loses,  yes. 

Well,  I  may  not  have  much  knowledge,  I  may  not  be  much  of  a 
lawyer  and  a  lot  of  things  like  that,  but  you  are  touching  on  something 
now  that  I  know  something  about.  I  will  try  to  do  something  about  it. 

Senator  Mathias.  One  of  the  most  troublesome  cases  which  con- 
fronts the  Justice  Department  is  the  IBM  case.  I  would  suspect  it  is 
the  biggest  case  in  the  Department  today.  It  raises  a  number  of  ques- 
tions of  both  public  policy  and  of  economic  policy. 

In  view  of  the  representation  by  Spalding  and  King,  do  you  intend 
to  apply  the  guidelines  that  you  gave  to  the  committee  to  recuse  your- 
self as  far  as  IBM  is  concerned  ? 

Judge  Bell.  I  do. 

Let  me  say  that  this  is  such  a  small  client  in  our  office  that  if  the 
press  had  asked  me  if  we  had  represented  IBM,  I  would  have  to  say 
no.  I  didn't  know  they  were  a  client  of  the  firm.  They  are  a  minor 
client,  but  they  are  substantial  enough  that  I  think  I  ought  not  to  sit 
on  that  case.  I  will  turn  that  one  over  to  the  deputy. 

Senator  Mathias.  That  was  a  Georgia  tax  case. 

Judge  Bell.  Georgia  tax  case,  yes. 

One  other  time  I  think  we  made  a  $2,000  fee  doing  something  else 
for  them. 

Senator  Mathias.  But  that  is  the  only  work  that  the  firm  has 
ever  done  for  IBM  ? 

Judge  Bell.  Yes ;  so  far  as  I  know. 

It  is  a  high  profile  matter.  I  would  be  criticized,  and  I  think  rightly 
so,  if  I  were  to  handle  that  case  or  participate  in  the  IBM  matter. 
So  I  will  get  out  of  it.  I  will  not  get  out  of  it,  but  I  will  keep  it  from 
coming  to  me  under  the  order  that  I  plan  to  put  in. 

Senator  Mathias.  Where  will  you  send  it  ?  Have  you  thought  that 
far  ahead  ? 

Judge  Bell.  I  would  hope  that  the  Deputy  would  not  be  disquali- 
fied. I  want  to  have  somebody  above  the  Antitrust  Division  who  can 
look  into  it  because,  as  you  say,  it  involves  policy  matters. 

I  do  not  know  that  the  Antitrust  Division  ought  to  be  the  last  voice 
on  making  policies.  T  would  like  the  Solicitor  General  and/or  the  Dep- 
uty Attorney  General  to  look  into  it. 

I  do  not  I'now  enough  about  that  case  to  make  a  judfirment,  but  from 
the  things  T  have  heard  from  judges  since  it  started,  it  seems  to  me 
to  be  a  monstrous  case. 
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I  know  from  past  experience  that  there  are  some  cases  that  may- 
be even  too  bif?  for  normal  litigation.  You  may  have  to  design  a  model 
to  piit  that  under  or  to  handle  it. 

But  somebody  in  a  high  place  will  be  on  top  of  that. 

I  do  not  think  there  would  be  anything  improper  for  me  to  say  to 
the  Deputy  or  the  Solicitor  General,  "I  want  you  to  look  into  that.  I 
cannot  participate  in  it.  I  do  not  want  to  have  anything  to  do  with 
any  judgments  that  are  made,  but  I  want  you  to  take  it  under  con- 
trol." I  might  do  that. 

Senator  Mathias.  I  have  one  other  question. 

The  Labor  Department  is  in  the  process  of  drafting  regulations  that 
would  make,  subject  to  the  nondiscrimination  provisions  of  Federal 
law  which  relate  to  firms  doing  business  with  the  Government,  the 
practice  which  is  common  in  some  businesses  of  pajdng  initiation  fees 
and  dues  and  other  expenses  incurred  in  private  clubs  which  dis- 
criminate against  blacks,  Jews,  women,  or  other  groups,  so  that  not 
all  of  the  employees  or  the  officers  of  that  business  are  eligible  to 
join. 

IMy  present  information  is  that  the  Justice  Department  has  inter- 
posed objections  to  these  regulations  of  the  Labor  Department.  I  am 
not  asking  you  to  get  deeply  into  the  details,  but  tell  us,  if  you  can,, 
how  you  would  stand  generally  on  whether  the  Federal  Government 
ought  to  try  to  discourage  the  business  practices  of  developing  a  busi- 
ness expense  represented  by  paying  dues  and  initiation  fees  in  dis- 
criminatory private  clubs  ? 

Judge  Bell.  I  would  think — I  have  not  seen  this,  but  I  would  think 
that  if  it  goes  no  further  than  saying  that  this  is  not  an  allowable  cost, 
then  that  would  be  legal  and  proper. 

If  it  says :  "We  cannot  award  a  contract  to  anyone  who  is  in  a  private 
club,  whose  offiers  are  members  of  a  private  club.  I  would  not  think 
it  would  go  that  far.  If  they  do,  that  will  be  properly  the  subject  of 
litigation  and  would  involve  the  freedom  of  association  under  the 
Constitution. 

Senator  Mathias.  What  about  the  middle  ground,  liowever,  where 
if  the  contract  were  awarded  by  the  Government  to  a  business  which 
did  make  sucli  charges,  whether  or  not  any  part  of  those  charges  could 
be  charged  as  the  cost  of  doing  business 

Judge  Bell.  I  think  tlie  Government  would  have  the  right  to  say 
that  you  could  not  charge  these  things  and  that  they  wouldnot  allow 
these  as  part  of  the  cost  of  this  contract.  That  sounds  reasonable  to 
me,  to  do  that. 

Senator  Mathias.  That  is  my  understanding. 

Judge  Bell.  I  will  look  at  that.  That  sounds  reasonable  to  me. 

You  know.  I  read  somewhere  the  other  day  that  the  IBS  v^^as  think- 
ing of  not  allowing  a  deduction  for  any  dues  paid  in  a  club  that  prac- 
tices discrimination. 

Senator  Mathias.  That  would  be  my  reaction  to  it.  You  ought  not  to 
load  onto  the  cost  of  a  Government  contract  as  some  kind  of  adminis- 
trative expense  the  dues  in  a  discriminatory  club.  That  adds  insult  to 
injury  as  far  as  the  American  people  are  concerned. 

Judge  Bell.  That  is  the  point  of  the  Biscayne  Bay  Club  case.  If  you 
get  something  from  the  Government  and  if  the  Government  is  paying 
it,  are  they  letting  you  have  a  tax  deduction  for  it  and  then  you  have 
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the  nexus  with  the  Government.  You  get  away  there  from  being  a 
private  club  at  that  point.  That  is  the  point  of  it. 

I  can  see  that  that  is  the  direction  that  things  are  going. 

Senator  Mathias.  The  Labor  Department  proposal  was  to  bar  Fed- 
eral contractors  from  paying  their  employees'  dues  in  private  organiza- 
tions that  discriminate  membership  on  the  basis  of  race,  color,  religion, 
sex,  or  national  origin. 

The  Department  is  quoted  as  saying  that : 

In  some  circumstances  the  payment  of  dues  to  private  groups  which  limits 
membership  on  the  basis  of  race,  color,  religion,  sex,  or  national  background  may 
violate  the  executive  order  of  the  regulations.  In  other  circumstances  such  em- 
ployment may  be  entirely  proper  and  not  result  In  prescribed  discrimination. 

I  do  think  it  is  a  matter  that  I  urge  you  to  look  into. 

Judge  Bell.  That  is  another  matter  to  be  looked  into. 

Senator  Mathias.  I  am  sure  this  committee,  with  its  responsibilities 
in  these  areas,  will  be  very  much  interested  in  that  ultimate  action  of 
the  Justice  Department  in  that  matter. 

Senator  Riegle.  Is  that  all,  Mr.  Mathias? 

Any  more  questions  ? 

Senator  Chafee.  I  want  to  join  in  thanking  Judge  Bell  for  coming 
back  today.  I  think  it  is  getting  close  to  the  end. 

Senator  Riegle.  I  am  wondering  if  you  have  any  other  items  that 
you  would  want  to  comment  on  in  passing  at  this  point. 

Judge  Bell.  I  would  like  to  thank  the  committee. 

I  think  the  hearings  have  been  constructive.  I  think  it  has  been  good 
for  the  country.  I  am  sorry  that  the  television  Stopped. 

I  had  two  black  lawyers  who  came  up  to  me  Thursday  and  said  that 
they  had  been  enjoying  Judge  Bell's  school  on  constitutional  law  and 
race  relations.  I  thought  that  was  very  good.  [Laughter.] 

The  only  thing  that  has  not  been  covered  today,  which  T  thoiight 
might  come  up,  is  this.  I  think  I  should  say  something  about  it.  This  is 
the  controversy  that  started  over  the  FBI  last  week  after  my  testimony. 

I  want  to  read  into  the  record  a  press  release  that  I  gave  Friday. 
I  will  make  one  short  statement. 

On  Friday  T  gave  out  this  press  release.  I  answered  no  questions  in 
connection  with  it.  This  is  it : 

At  no  time  have  I  stated  that  Clarence  Kelly  would  be  "fired"  as  Director  of 
the  FBI.  He  is  not  being  fired. 

Continual  referral  to  Mr.  Kelly's  being  fired  is  unfair  to  a  man  who  has  given 
his  life  to  public  service. 

I  intend  to  counsel  with  Mr.  Kelly  with  respect  to  whoever  may  be  considered 
for  the  position  of  Director.  I  do  not  know  when  this  decision  will  be  made,  but 
it  will  be  orderly  and  in  the  best  interest  of  the  coimtry  and  the  FBI. 

I  am  confident  that  Mr.  Kelly  will  assist  in  any  transition. 

I  would  like  to  add  to  that  that  I  have  studied  the  legislative  history 
of  tlie  10-year  tenure  legislation  for  the  FBI  Director.  Mr.  Kelly  has 
been  there  3  years. 

I  would  like  to  say  on  the  record  that  I  do  not  intend  in  any  way 
to  subvert  this  law. 

As  I  imderstand  it,  the  President  has  the  power  to  act  to  remove  the 
Director. 

The  purpose  of  the  legislation  was  to  be  certain  that  the  FBI  Direc- 
tor would  not  be  removed  for  political  reasons  or  that  he  would  not 
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be  removed  just  because  we  have  a  new  Government  coming  in.  This 
is  a  political  reason,  of  course. 

I  agree  with  that.  I  am  planning  to  see  that  those  thnigs  do  not 

happen.  . 

I  have  the  legislative  history  before  me.  I  want  to  cite  trom  Con- 
gressional Record,  Senate  bill  12437,  dated  July  26, 1976,  page  F12439, 
<juoting  from  the  hearings  of  March  18, 1974. 

Senator  Byrd  from  West  Virginia  said : 

The  FBI  Director  is  a  liiglily  placed  figure  in  the  executive  branch  and  he  can 
be  removed  by  the  President  any  time  and  for  any  reason  that  the  President 
sees  fit.  This  bill  does  not  change  that,  but  it  does  make  it  clear  that  the  Congress 
does  not  want  any  President  to  use  the  seat  of  the  EBI  Director  as  lie  may  those 
of  his  Cabinet  officers  in  playing  games  of  musical  chairs.  The  10-year  term 
carried  in  this  bill  is  intended  to  stabilize  the  oSaee  of  the  FBI  Director  from 
political  influence,  but  it  cannot,  does  not,  intend  to  encase  the  occupant  of 
that  position  in  a  fallout  shelter  from  the  standpoint  of  appointment  and 
reaj)poiutment. 

I  simply  want  to  say  that  I  understand  the  intent  of  the  Congress 
in  this  matter. 

Given  time,  all  of  this  will  work  out.  I  would  be  the  last  one,  as  the 
Attorney  General,  to  in  any  way  disparage,  subvert,  or  undermine  a 
statute  in  my  handling  of  this  matter. 

Senator  Riegle.  Before  I  yield  to  Mr.  Heinz,  let  me  address  one 
question  to  you  myself. 

AVe  have  covered  a  broad  range  of  policy  questions  in  the  time  that 
you  have  been  here.  I  have  been  present  most  of  the  hearing,  but  we 
had  a  couple  of  votes  the  other  day  that  required  me  to  be  away,  and 
some  of  the  other  members  as  well. 

Plave  you  stated  for  the  record  any  position  at  all  on  the  possible 
decriminalization  of  the  private  use  of  marihuana? 

Judge  Bell.  I  think  I  did.  I  think  I  said  I  did  not  think  the  Fed- 
eral Government  had  the  resource  to  enforce  any  policy  on  enforce- 
ment of  the  law  involving  small  quantities  of  marihuana.  I  would 
prefer  to  leave  those  matters  to  the  States  for  handling. 

As  you  know,  a  lot  of  the  States  are  decriminalizing  less  than  5 
grams  or  one  cigarette,  whatever  it  is,  of  marihuana. 

I  addressed  that.  That  is  my  position. 

I  think  the  Federal  Government  and  the  use  of  its  law  enforcement 
resources  should  better  be  directed 

Senator  Riegle.  In  other  areas  ? 

Judge  Bell.  Particularly  pushers  and  suppliers. 

Senator  Riegle.  Mr.  Heinz  ? 

Senator  Heinz.  Since  we  discussed  a  few  moments  ago  the  semi- 
annual public  report  of  extra  judicial  income  and  the  canons  of  legal 
ethics,  I  am  advised  that  the  code  of  ethics  that  we  are  referring  to 
was  first  adopted  by  the  American  Bar  Association  on  August  16, 
1972  and  then  adopted  by  the  Judicial  Conference  in  the  spring  of 
1973. 

It  is  that  code  of  ethics  which  does  indicate  that  if  the  value  of  an 
honorary  or  complimentary  membership  exceeds  $100  it  must  be  re- 
ported as  a  gift  on  the  semiannual  public  report  of  extra  judicial 
income. 

In  view  of  the  fact  that  I  believe  you  said  you  had  not  reported  the 
yalue  of  any  such  membership  prior  to  1975, 1  think  it  would  be  help- 
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ful  to  have  for  the  record  of  the  committee  your  public  reports  en- 
tered into  the  record  of  the  committee. 

Since  it  does  appear  that  you  did  not  fully  comply  with  the  canons 
of  judicial  ethics  adopted  by  the  Judicial  Conference  in  spring  of 
1973,  at  least  it  appears  that  way  based  on  my  understanding  of  what 
you  have  told  me,  I  would  wonder  if  you  would  have  any  comment 
you  would  like  to  make  at  this  point  ? 

Judge  Bell.  ^Yhat  were  you  reading  from  ? 

Senator  Heinz.  I  am  reading  from  a  book  entitled,  ''Reporter's 
Notes  to  Code  of  Judicial  Conduct." 

Judge  Bell.  American  Bar  Association? 

Senator  Heinz.  Yes ;  American  Bar. 

I  am  advised  that  that  was  adopted  by  the  American  Bar  on  Au- 
gust 16,  1972  and  subsequently  adopted  by  the  Judicial  Conference  in 
the  spring  of  1973. 1  do  not  have  the  exact  date. 

Clearly,  at  least  2  years  elapsed  between  1973  and  1975.  _ 

Judge  Bell.  Senator  Heinz,  as  far  as  I  know,  there  is  no  way  and 
nothing  that  the  American  Bar  Association  can  do  about  making 
Federal  judges  report. 

The  Judicial  Conference  of  the  United  States,  shortly  after  the 
Fortas  affair,  adopted  a  reporting  requirement  where  you  file  these 
reports  twice  a  year. 

The  first  I  eVer  heard  about  the  private  clubs  was  when  this^  com- 
mittee of  Federal  judges  which  you  referred  to  in  1975 — that  is  the 
first  I  heard  of  it.  They  made  the  ruling,  and  I  filed  the  report  in 
January,  just  about  the  time  I  was  leaving  the  court.  I  did  not  report 
the  private  club  as  an  outside  income,  either  one. 

I  was  a  member,  as  I  say,  of  the  Fort  Worth  Club.  I  was  an  honorary 
member  of  the  Atlanta  Country  Club,  I  am  not  there  any  more.  I  was 
a  member  of  the  Atlanta  Athletic  Club.  I  think  at  one  time  I  was  an 
honarary  membei-  there.  I  rarely  went  there. 

As  for  the  Capital  City  Club  and  the  Driving  Club,  they  would  have 
been  worth  more  than  $100. 

Senator  Heinz.  Judge,  in  fairness  to  you,  let  me  read  what  Canon 
No.  5(c) 4 says: 

Neither  a  judsre  nor  a  member  of  his  family  residing  in  his  household  should 
accept  a  gift,  beqiiest,  favor,  or  loan  from  anyone  except  as  follows  : 

And  then  there  is  a  small  "a"  and  a  small  "b."  It  seems  to  me  the 
pertinent  is  small  "c,"  which  is  as  follows : 

A  judsre  or  a  member  of  his  family  residing  in  his  household  may  accept  any 
other  gift,  bequest,  favor,  or  loan  only  if  the  donor  is  not  a  party  or  other  person 
whose  interest  have  come  or  are  likely  to  come  before  him,  and  if  its  value  ex- 
ceeds $100,  the  judge  reports  it  in  the  same  manner  as  he  reports  compensation  in 
Canon  6(c). 

You  may  not  have  be^n  aware  of  the  fine  print. 

Judge  Bell.  I  do  not  know  if  I  was  or  not. 

As  a  Federal  judge,  I  will  tell  you  now  that  I  never  considered  that 
the  American  Bar  Association  was  regulating  me.  I  am  subject  to 
the ' 

Sentaor  PIeinz.  I  understand  that.  I  am  sensitive  to  that,  I  agree 
with  you. 

Chairman  Eastland.  Senator  Heinz,  let  him  answer. 
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Judo-e  Bell.  I  am  subject  to  the  Judicial  Conference  to  the  extent 
tliat  I  am  willing-  to  comply.  Some  judges  have  refused  to  comply  with 
the  Judicial  Conference  and  never  filed  anything  at  all. 

I  filed— I  know  one  time  I  was  1  day  late  and  they  wrote  it  up  in 
the  Xew  Orleans  newspaper.  At  least  I  was  willing  to  file. 

All  I  can  tell  you  is  from  the  time  I  knew  of  tins— T  rlo  not  know 
what  date  it  was,  vou  read  from  somothi^ig  in  1975.  I  filed  one  report 
about  tlie  time,  mavbe  a  month  before,  I  was  leaving  the  Court  after  I 
had  resigned.  I  did  not  report  it.  That  is  all  I  can  say  about  that. 

Senator  Heixz.  Judge  Bell,  so  that  we  are  mutually  clear,  these  par- 
ticular canons  were  sul^sequentlv  adopted  by  the  Judicial  Conference 
of  the  United  States  in  April  1973.  They  were  apparently  coniposed 
by  the  American  Bar  Association,  the  American  Bar  Foundation,  but 
the  Judicial  Conference,  presumably  after  years  of  work  reviewing 
them,  did  decide  to  adopt  them  in  April  of  1973. 

The  only  thing  I  am  asking  at  this  time  is  to  make  available  to  the 
committee,  as  part  of  the  record,  any  report  that  you  did  file. 

Judge  Bell.  I  will  be  delighted  to  give  a  copy  of  every  report  I 
have  ever  filed. 

Senator  Hltxz,  That  was  my  request. 

Judge  Bell.  I  will  be  delighted ;  I  will  have  them  mail  them  to  you 
today. 

Senator  Biegle.  That  will  be  inserted  in  the  record  at  this  point. 
Senator  Bayh,  did  you  Avant  to  be  recognized  ? 

Senator  Bayh.  I  owe  the  committee  a  word  of  apolog}'.  This  is 
one  of  tliose  days  where  I  needed  mirrors  to  fulfill  all  of  my 
responsibilities. 

As  a  member  of  the  Senate  Intelligence  Subcommittee,  I  was  over 
there  for  the  Soi'ensen  hearing. 

I  thought  since  I  had  had  the  chance  to  question  the  judge,  that 
being  here  would  sort  of  be  duplicating  what  I  had  done.  I  have  talked 
to  staff  and  I  understand  that  the  questions  I  might  have  asked  have 
already  been  asked. 

Chairman  Eastlaxd.  At  this  point  a  rebuttal  statement  by  Beverly 
C.  Moore,  Jr.,  director,  Citizens  for  Class  Action  Lawsuits,  will  be 
made  a  part  of  the  record. 

[The  statement  referred  to  follows.] 

Rebuttal  Statement  of  Beverly  C.  Moore,  Jr.,  Director,  Citizens  for  Class 

Action  Lawsuits 


We  address  here  certain  oral  statements  made  by  Mr.  Bell  in  response  to  a 
question  posed  by  Senator  Bayh.^  Portions  of  Mr.  Bell's  answer  apparently  refer 
to  our  written  testimony  criticizing  his  views  on  the  subject  of  class  action  law- 
.suits — we  assume  he  refers  to  us  since  we  are  unaware  of  any  others  who  have 
voiced  the  same  criticisms.  In  particular,  Mr.  Bell  responded  to  our  criticism  of 
his  proposal  f nr  "opt-in"  class  actions  as  follows  : 

I  think  that  is  widely  misunderstood  liecause  it  is  probably  misunderstood  by 
people  who  do  not  understand  the  class  action  procedure. 

This  statement  appears  to  be  a  personal  insult  to  the  knowledgeability  of  the 
Director  of  this  organization.  While  it  is  distasteful  that  I  must  say  so,  I  happen 
to  be  a  recognized  authority  on  the  subject  of  class  actions.  I  frequently  speak 

^  Hearing  transcript,  January  12,  1977,  at  54-57. 
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at  legal  and  academic  symposia  on  class  actions.  I  personally  write,  edit,  and 
publish  Class  Action  Reports,  a  legal  periodical  which  comprehensively  describes 
and  analyzes  class  action  cases  and  issues  in  all  areas  of  the  law.  In  that  capacity 
I  read  every  known  class  action  decision.  In  short,  I  know  what  I  am  talking 
about,  especially  concerning  the  crippling  effect  that  Mr.  Bell's  opt-in  proposal 
would  have  on  the  efficacy  of  the  class  action  device.  What  is  most  unfortunate 
about  Mr.  Bell's  arrogant  dismissal  of  critics  as  know-nothings — an  attitude 
many  hoped  had  died  with  a  previous  Administration — is  that  the  remainder  of 
his  response  to  Senator  Bayh's  question  tends  to  indicate  that  it  is  he,  Mr.  Bell, 
who  does  not  "understand  the  class  action  procedure." 

He  stated,  for  example :  "Most  class  actions  go  out.  That  is  through  failure 
of  the  District  Court  to  cretify  the  case  as  a  class  action.''  That  statement  is 
simply  not  true.  In  a  majority  of  cases  class  actions  are  permitted  by  district 
courts.  The  exact  proportion  of  class  actions  allowed  depends  of  course  on  the 
type  of  case.  In  the  securities  area,  more  than  two  out  of  three  cases  in  which 
the  question  is  reached  result  in  the  certification  of  some  class,  and  the  propor- 
tion rises  to  three  out  of  four  if  uncontested  class  certifications  for  settlement 
purposes  are  included.  Though  there  is  no  precise  count  in  the  employment  dis- 
crimination area  with  which  Judge  Bell  presumably  was  most  familiar,  Title 
VII  suits  are  probably  allowed  to  proceed  as  class  actions  more  frequently  than 
any  other  type  of  case.  In  the  antitrust  area  classes  are  rarely  allowed  in 
monopolization  cases'^  or  in  cases  alleging  tying  arrangements  or  other  dis- 
tribution restraints,^  but  price  fixing  cases  have  in  recent  years  almost  in- 
variably been  certified  as  class  actions,  even  where  class  members  run  into  the 
millions.  * 

In  explaining  why  "most  class  actions"  are  rejected  by  district  courts,  Mr. 
Bell  stated :  "They  do  it  on  manageability.  The  court  will  conclude  that  the  case 
is  not  manageable."  This  also  is  a  clearly  erroneous  statement.  As  pointed  out 
in  our  written  testimony,  at  least  in  the  securities  area  only  about  a  third  of 
the  cases  in  which  class  status  has  been  denied  even  reached  the  manageability 
or  common  question  predominance  issues.  While,  again,  no  precise  counts  of 
reasons  for  class  denials  in  other  areas  are  yet  available,  the  same  general 
pattern  exists.  The  most  frequent  single  reason  for  class  denials  is  that  the 
named  plaintiffs  do  not  turn  out  to  be  the  nearly  perfect  class  representatives 
that  many  district  judges  require.  And  the  most  important  reason  for  that  is 
that  the  so-called  canons  of  ethics  of  the  American  Bar  Association,  which  the 
Justice  Department  is  currently  challenging  on  antitrust  grounds,  prohibit 
attorneys  from  soliciting  such  "perfect"  class  representatives  as  clients.  The 
fewer  the  acceptable  class  representative  clients,  the  fewer  class  suits  courts 
must  entertain  and  the  less  frequently  wrongdoers  are  held  accountable  in 
damages. 

In  any  event,  Mr.  Bell  went  on  to  illustrate  the  manageability  problem  with 
a  case  "where  the  Ninth  Circuit  decided  it  would  take  242  years  to  try  the  case 
if  they  gave  every  plaintiff  ten  minutes  apiece  to  prove  his  daamges."  This  ref- 
erence is  to  the  outrageous  and  widely  criticized  In  re  Hotel  Telephone  Charges 
decision.^  In  that  case  47  hotel  chains  (600  hotels)  allegedly  conspired  to  add 
a  one  to  three  percent  surcharge  for  telephone  services,  fraudulently  labeled  as  a 
tax  or  miscellaneous  charge  to  the  bills  of  some  40  million  hotel  guests.  The 
average  overcharge,  it  was  claimed,  was  about  $6  per  person. 

Interestingly,  prior  to  the  Ninth  Circuit's  reversal  of  the  district  court  deci- 
sion allowing  this  class  action,  some  of  the  defendant  hotels  settled  their  cases. 
It  did  not  take  any  242  years  to  apportion  those  funds  among  the  individual 
members  of  the  class.  Nor  was  it  necessary  to  hold  a  single  hearing  to  determine 


» See,  e.g.,  In  re  Tr.insit  Tire  Co.  Antitrust  Litigation,  1975  Trade  Cases  ^60.144 
(W.D.  Mo.).  But  see  Windham  v.  American  Brands,  Inc.,  5.39  F.2d  1016  (4th  Cir.  1976). 

3  E.g.,  TJngar  v.  Dunkin'  Donuts  of  America,  Inc.,  531  F.2d  1211   (3d  Cir.  1976). 

*E.g.,  State  of  West  Virginia  v.  Chas.  Pfizer  d  Co.,  440  F.2d  1079  (2d  Cir.  1971)  (set- 
tlement) ;  In  re  Antibiotics  Antlturst  Actions,  333  F.  Supp.  278  ( S.D.N. Y.  1971)  ;  In  re 
Arizona  Dairy  Products  Litigation,  1975-2  Trade  Cases  1160,395,  1160,555  (D.  Ariz.)  ;  In  re 
Arizona  Balcery  Products  Litigation,  1976-2  Trade  Cases  161,120  (D.  Ariz.)  ;  In  re  Sugar 
Industry  Antitrust  Litigation — Western  Cases.  MDL  No.  201  (N.D.  Cnl.  May  20.  1976)  ; 
Appleton  Electric  Co.  v.  Advance-United  Expressways,  494  F.2d  126  (7th  Cir.  1974). 

6  500  F.2d  S6  (9th  Cir.  1974).  The  Ninth  Circuit  has  a  reputation  for  hostility  to  class 
actions.  See  Kline  v.  Coldwell,  Banker  &  Co.,  508  F.2d  226  (9th  Cir.  1974),  criticized  at  4 
Class  Action  Rep.  2  (1975)  ;  Kamm  v.  California  City  Development  Co.,  509  F.2d  205 
(9th  Cir.  1975),  criticized  at  4  Class  Action  Rep.  118  (1975)  ;  McDonnell-Dorrglas  Corp.  v. 
United  States  District  Court,  523  F.2d  1083  (9th  Cir.  1975),  criticized  at  4  Class  Action 
Rep.  420,  423-424  (1975).  But  see  Blackie  v.  Barrack,  524  F.2d  891  (9th  Cir.  1975). 
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how  much  a  particular  person  was  due.  Just  as  the  aggregate  amount  of  the 
class  settlement  fund  was  determined  on  the  basis  of  a  mathematical  overcharge 
formula  applied  to  the  dollar  volume  of  the  hotels'  billings,  the  distribution 
process  utilized  the  hotels'  own  records  containing  the  names  and  addresses  of 
guests  and  their  individual  billings. 

Yet  the  Ninth  Circuit  considered  this  case  unmanageable,  not  because  it 
actually  was,  but  because  of  the  peculiar  requirement,  endorsed  by  Judge  Bell 
in  Pettway,  that  damages  must  ultimately  be  proven  and  defended  on  an  individ- 
ual basis.  A  classwide  assessment  of  aggregate  damages  based  upon  statistical, 
sampling,  or  other  reasonable  estimating  techniques,  the  Ninth  Circuit  thought, 
would  introduce  some  degree  of  imprecision  as  to  whether  the  exactly  right  peo- 
ple got  the  exactly  right  amounts.  This  "deficiency",  if  it  can  be  called  that  in 
light  of  the  alternative  of  no  one  being  able  to  recover,  was  equated  by  the  Ninth 
Circuit  with  a  denial  of  the  defendants'  constitutional  rights  not  to  have  their 
property  taken  from  them  without  due  process  of  law. 

It  is  not  easy  to  imagine  how  this  could  be  so."  The  defendants'  total  liability 
would  have  been  exactly  the  same  whether  (a)  every  one  of  the  40  million  class 
members  was  brought  into  court  to  prove  their  claims  individually  (assuming 
that  were  possible)  ;  (b)  damages  were  computed  mathematically  and  distributed 
to  individual  class  members  through  the  names  and  addresses  of  hotel  guests  in 
the  defendants'  possession;  (c)  the  aggregate  class  damage  fund  was  used, 
through  what  is  called  the  "fluid  recovery",  to  reduce  hotel  charges  for  some 
future  period,  during  which  at  least  those  overcharged  class  members  who  again 
required  the  services  of  a  hotel  would  receive  some  compensation  though  other 
guests  who  had  not  stayed  in  hotels  during  the  conspiracy  period  would  receive 
windfalls)  ;  or  (d)  the  undistributable  portion  of  the  aggregate  damage  fund 
simply  escheated  to  the  state,  a  procedure  authorized  by  the  recently  promulgated 
Uniform  Class  Actions  Act  and  by  the  Antitrust  Parens  Patriae  Act  which 
became  law  last  year. 

So  when  Mr.  Bell  stated  that  "[i]t  is  not  helping  anybody  to  file  a  class  action 
that  is  so  big  that  it  cannot  survive  in  court",  he  evaded  perhaps  the  central  point 
raised  in  our  written  testimony.  None  of  the  big  class  actions  that  have  been 
ruled  mimanageable '  would  have  met  that  fate  if  procedures  (b),  and  esi>ecially 
(c)  and  (d),  were  permitted  by  federal  judges  who,  including  Judge  Bell,  some- 
times demand  procedure  (a).  In  short,  "unmanageability"  is  usually  the  prod- 
uct of  judicially  conceived  individualized  procedures  which  have  no  logical 
justification. 

Mr.  Bell  testified  that  "[i]f  you  opt-in,  you  cut  down  the  class",  thus  avoiding 
the  manageability  problems  of  establishing  liabiUty  or  damage  impact  for  each 
class  member  under  procedure  (a)  and  of  computing  and  distributing  damages 
to  large  numbers  of  individuals  under  procedure  (b).  But  "cutting  down  the 
class"  is  precisely  what  we  find  most  objectionable  about  his  views.  To  cut  down 
the  class  is,  by  definition,  to  hold  the  defendant  accountable  for  less  than  the 
class  harm  perpetrated.  This,  in  turn,  emasculates  the  deterrence  and  cost  inter- 
nalization functions  of  class  damage  recoveries  that  should  be  the  fundamental 
objective  of  any  efi'ective  legal  system.  As  we  have  previously  observed,  defend- 
ants' class  liabilities  are  already  substantially  diminished  by  the  requirement, 
iinder  procedure  (a)  or  (b),  that  each  class  member  must  ultimately  opt-in  by 
filing  a  claim  for  his  share  of  the  damages. 

If  there  is  any  need  (which  there  is  not)  to  limit  the  sizes  of  classes  allowed 
in  order  to  make  class  suits  manageable,  that  need  has  already  been  met  by  this 
"ultimate"  opt-in  requirement.  Mr.  Bell  apparently  believes — now  for  reasons 
of  manageability  but  in  his  Miller  decision  so  that  every  individual  class  mem- 
ber could  "affirmatively  employ  counsel" — that  the  sizes  of  classes  (and  of  defend- 
ants' habilities)  should  be  further  reduced  by  requiring  each  class  member  to 
opt-in  twice — once  in  the  beginning  of  the  suit  when  the  class  is  certified  and 
again  after  there  has  been  a  damage  recovery. 

Here  Mr.  Bell  again  misperceives  the  nature  of  the  class  action  process.  Man- 
ageability has  little  to  do  with  the  number  of  class  members  per  se.  Cases  have 

"See  generally  Note,  "Managing  the  Large  Class  Action  :  Eisen  v.  Carlisle  d  Jacauelin," 
87  Harv.  L.  Rev.  426,  446-437  (1973). 

■'E.g.,  Eisen  v.  Carlisle  &  Jacquelin,  479  P.2d  1005  (2d  Cir.  1973);  Philadelphia  v. 
American  0«  Co.,  53  F.R.D.  45  (D.N.J.  1971);  Ralston  v.  Vonswaqenwerh,  A.  G.,  61 
fA?n?-  "^^^  iy^-^-  ^0-  1973)  ;  Boshes  v.  General  Motors  Corp.,  59  F.R.D.  589  (N.D.  111. 
Ohl   I  '   ^^^  Holland  v.   Goodyear  Tire  &  Rubber  Co.,  1975-2  Trade  Cases  1160,522    (N.D. 
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been  ruled  unmanageable  which  involved  only  a  few  hundred  potential  class 
members,*  while  other  cases  have  been  managed  even  with  tens  of  millions  of 
potential  claimants.*  Manageability  usually  turns  upon  whether  important  ques- 
tions regarding  liability  can  be  adjudicated  on  a  ciasswide  rather  than  an  individ- 
ual basis,""  and  any  need  for  individual  liability  determinations  would  practically 
vanish  if  the  fluid  recovery /aggregate  class  damage  remedies  were  available  as 
described  in  procedures  (c)  and  (d)  above. 

With  the  exception  of  the  Hotel  case  and  a  few  others,^  courts  rarely  rule  that 
problems  associated  with  computing  and  distributing  individual  damages  alone 
cause  the  case  to  be  unmanageable.^  Moreover,  the  process  of  determining  and 
distributing  individual  damage  awards  need  not  require  great  attention  from 
the  judge  himself,  since  these  matters  are  ordinarily  handled  by  the  attorneys 
or,  where  hearings  are  required,  by  si)ecial  masters.  There  would  rarely  be  any 
need  for  hearings  even  in  employment  discrimination  class  actions  if  the  "reason- 
able formula"  "  or  "average  damages"  approach  rejected  by  Judge  Bell  in  Pett- 
way  were  universally  acceptetl. 

We  note  in  passing  Mr.  Bell's  further  suggestion  that  his  opt-in  proposal,  by 
cutting  down  the  class,  "also  cures  a  lot  of  the  problems  of  notice  in  the  Eisen 
case".  That,  too,  is  inaccurate.  Under  the  opt-in  procedure  personal  notice  to 
all  individual  class  members  who  are  identifiable  with  reasonable  effort  would 
become  even  more  necessary,  because  it  is  this  notice  that  would  apprise  the 
potential  class  members  of  their  opportunity  to  opt-in.  Indeed,  what  is  so  silly 
about  the  Eisen  notice  requirement,  and  its  attendant  expense,  is  that  most  class 
members  receiving  the  notice  merely  deposit  it  in  the  nearest  trash  can  unless 
they  desire  to  opt-out  of  the  litigation — a  futile  gesture  where  individual  claims 
are  not  of  sufficient  magnitude  to  justify  the  cost  of  prosecuting  independent 
nonclass  suits.  (While  on  this  subject,  however,  we  wish  to  emphasize  in  the 
strongest  terms  that  the  Supreme  Court's  Eisen  and  Zahu  decisions  are  not, 
as  is  widely  thought,  among  the  important  obstacles  to  effective  class  action 
remedies. ) 

Finally,  it  appears  that  Mr.  Bell  has  modified  the  opt-in  proposal  made  in 
both  the  Pound  Task  Force  Report  and  in  his  Miller  decision.  He  no  longer 
favors  "what  a  lot  of  people  favor — that  is,  to  make  every  class  action  an  opt-in". 
To  be  more  accurate,  he  should  have  referred  to  "what  a  lot  of  class  action  de- 
fense attorneys  favor",  since  every  major  proposal  for  this  change  has  emanated 
primarily  from  such  persons."  But  Mr.  Bell,  according  to  his  testimony,  would 
now  make  the  opt-in  requirement  discretionary,  depending  upon  whether  tiie 
particular  district  judge  considered  such  a  procedure  necessary  to  avoid  manage- 
ability problems. 

What  would  happen,  we  suggest,  is  that  pro-class  action  judges  (a  minority) 
would  rarely  invoke  this  discretion,  while  judges  who  are  hostile  to  class  actions, 
or  to  a  particular  class  action,  or  judges  faced  with  heavy  caseloads,  would 
invoke  the  opt-in  requirement  frequently.  Such  decisions,  because  they  involve 
the  exercise  of  discretion  by  the  trial  judge  who  is  most  familiar  with  the 
nature  and  complexity  of  the  case,  would  be  virtually  unreviewable  on  appeal. 
In  fact,  there  is  already  far  too  much  unreviewable  discretion  in  the  hands  of 
trial  judges  on  critical  class  certification  and  settlement  approval  issues. 


8  E.g.,  Al  Barnet  d  Son,  Inc.,  v.  Outboard  Marine  Corp.,  1974-2  Trade  Cases  1(75,24.3 
(D.  Del.)  ;  Ungar,  supra  note  20. 

»  See.  e.g.,  cases  cited  note  21  supra.  Not  only  have  multimlllion  member  classes  been 
certified,  but  in  at  least  one  case  nearly  a  million  ordinary  consumers  filed  claims  for 
over  .3  million  household  purchasers  of  antibiotics  and  got  their  money  back.  See  Lebedoff, 
"Operation  Money  Back,"  4  Class  Action  Rep.  147  (1975). 

■">  See,  e.g.,  eases  cited  note  25  supra.  See  also  Tandle  v.  PPO  Industries,  Inc.,  65  F.R.D. 
566  (E.D.  Tex.  1974),  criticized  at  4  Class  Action  Rep.  425  (1975). 

11  See  cases  cited  note  24  supra. 

'^  An  emerging  manageability  problem  in  some  types  of  consumer  credit  class  actions 
concerns  the  need  to  reconstruct  or  otherwise  Investigate  the  account  histories  of  all  clr.ss 
members  to  determine  which  transactions  involved  usurious  interest  charges  or  which 
credit  purchases  were  for  personal  consumption  rather  than  for  business  related  purposes. 
See  4  Class  Action  Rep.  392-395  (1975). 

13  See  In  re  Arizona  Bakery  Products  Litigation,  1976-2  Trade  Cases  1161,120  (D.  Ariz.). 

1*  See  "Authorities"  cited  note  10  supra.  See  also  Simon,  "Class  Actions  :  Useful  Tool 
or  Engine  of  Destruction?"  55  F.R.D.  375  (1972)  ;  Report  of  the  Comm.  on  Class  Actions 
of  the  ABA  Section  on  Corporation,  Banking  &  Business  Law,  "Recommendations  Re- 
garding Consumer  Class  Actions  for  Monetary  Relief,"  29  Bus.  Law.  957  (1074).  But  see 
Federal  Courts  Comm.  of  the  Ass'n  of  the  Bar  of  the  City  of  N.Y.,  "Recommendations 
Regarding  Absent  Class  Members  and  Proposed  Opt-In  Requirements,"  in  Current  Prob- 
lems in  Federal  Civil  Practice  711  (P.L.L  1974). 
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More  importantly,  that  the  trial  judge  had  discretion  to  require  an  opt-in  or 
opt-out  class  action  would  certainly  not  escape  the  attention  of  potential  per- 
petrators of  class  harms.  The  liability  escape  hatches  available  to  these  potential 
defendants  are  already  numerous— whether  a  cause  of  action  exists  under  which 
suit  may  be  brought ;  whether  an  unsolicited  plaintiff  will  initiate  contact  with 
a  competent  (and  wealthy)  class  action  attorney  ;  whether  the  suit  will  be  barred 
by  the  statute  of  limitations,  sovereign  immunity,  individual  "claims  statutes  , 
or  failure  to  exhaust  administrative  remedies  ;  whether  class  status  will  be  denied 
on  grounds  of  standing,  mootness,  inadequate  representation,  atypicality,  or  some 
half-a-loaf  relief  obtained  through  a  government  proceeding ;  whether  class  status 
will  be  denied  on  manageability  or  common  question  predominance  gi-ounds  be- 
cause of  the  unavailability  of  the  aggregate  class  damage  remedy ;  and  whether 
a  substantial  proportion  of  the  liability  will  revert  to  the  defendant  through  the 
failure  or  inabiUty  of  class  members  ultimately  to  opt-in  by  filing  individual 
claims  for  damages.  At  each  of  these  stages  the  probability  cumulatively  declines 
that  the  perpetrator  of  class  harm  will  be  successfully  sued  for  the  full  magnitude 
of  the  injury.  To  clothe  district  judges  with  opt-in  or  opt-out  discretion  would 
merely  add  another  liability  loophole  to  the  calculus  of  the  rational  wrongdoer  in 
determining  whether  violating  the  law  would  be  profitable. 

II. 

Having  said  the  foregoing,  we  are  nevertheless  gratified  that  in  response  to 
Senator  Bayh's  question,  Mr.  Bell  went  on  to  endorse  the  enactment  of  new  con- 
sumer class  action  legislation : 

"Congress  could  legislate  on  that.  It  might  be  worth  doing  to  help  to  give  peo- 
ple access  to  the  courts.  Most  of  these  consumer  suits  are  coming  under  a  special 
statute  where  the  court  has  jurisdiction  anyway.  There  are  some  problems  in 
this  area  but  they  are  not  great.  The  greatest,  I  think,  is  on  bringing  a  lawsuit 
that  is  of  the  size  that  it  can  be  processed  through  the  courts  within  reasonable 
time.  If  we  take  that  as  our  target  or  our  goal,  work  toward  that,  we  will  help 
a  lot  of  neonle." 

Our  problem  is  that  we  remain  unclear  as  to  what  Mr.  Bell  really  means. 
It  would  do  relatively  little  good  simply  to  enact  a  statute  creating  a  private 
cause  of  action  in  the  federal  courts  for  various  tyjies  of  consumer  fraud  and 
marketplace  deception,  even  if  the  statute  included  references  to  "class  actions" 
and  modified  the  Eisen  notice  requirement.  For  the  independently  applicable 
requirements  of  Rule  23,  as  interpreted  and  applied  by  judges  like  Judge  Bell, 
including  the  requirement  for  the  "right  plaintiffs"  and,  most  importantly,  the 
unavailability  of  a  legislated  aggregate  class  damage  remedy,  would  probably 
result  in  a  very  substantial  proportion  of  such  consumer  class  actions  being 
denied  class  status.  And  in  those  that  were  granted  class  status,  as  is  true  with 
currently  available  class  remedies,  only  a  fraction  of  the  actual  class  damages 
would  be  recovered  by  individuals  ultimately  opting-in. 

We  do  not  perceive  that  Mr.  Bell  has  recognized,  or  even  seriously  considered, 
that  these  are  the  central  problems  which  must  be  addressed  by  any  class  action 
legislation  that  is  to  be  effectively  enforced  by  private  and/or  public  attorneys 
general.  It  may  be  that  the  type  of  class  actions  that  he  envisions  "will  help 
a  lot  of  people" — i.e.,  compensate  people  for  millions  out  of  billions  of  deceptions 
and  overcharges  which  have  already  occurred.  Our  question  is  whether  his  type 
of  class  action  will  prevent  or  minimize  the  overcharges  from  occurring  at  all. 

Our  society  is  at  a  crossroads.  Throughout  every  department  of  government 
is  scattered  a  maze  of  agencies.,  each  having  one  or  more  regulatory  functions 
aimed  at  minimizing  the  imperfections  and  harmful  side  effects  of  a  free  market 
economic  system  which,  if  it  did  not  also  generate  these  problems,  would  rival 
obtainable  perfection.  We  refer  here  to  the  major  diseases  (e.g.,  diet,  cigarettes, 
occupational  exposures,  adverse  reactions  to  prescription  drugs),  accidents  (e.g., 
automobiles,  consumer  products,  industrial  hazards),  pollution,  congestion,  mar- 
ket power  and  economic  concentration,  fraud  and  deception,  and  discrimination.^^ 


i^Of  course,  the  government  Itself  has  exacerbated  or  generated  many  of  these  Ills — 
through  the  Interstate  Commerce  Commission,  Federal  Communications  Commission,  Civil 
Aeronautics  Board,  Federal  Maritime  Commission  ;  antitrust  exemptions  for  the  insurance, 
professional  sports,  newspaper  and  other  industries,  as  well  as  for  labor  unions  and  agri- 
cultural coops ;  import  barriers ;  professional  licensure ;  zoning  ordinances ;  crop  sub- 
sidies and  acreage  restrictions  in  agriculture,  plus  many  billions  of  dollars  of  subsidies 


to  other  industries. 
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On  this  road  that  we  have  traveled  as  a  nation,  the  courts  have  generally  taken 
a  back  seat,  relegated  to  adjudicating  discrete  disputes  between  formal  parties 
and,  if  any  single  area  of  judicial  concentration  is  to  be  singled  out,  to  serving 
as  a  forum  in  which  various  business  and  other  powerful  interests  can  protect 
their  "rights",  legitimate  or  not.  Meanwhile,  the  average  citizen  has  been  forced 
to  trust  the  bureaucracy  to  safeguard  his  or  her  rights  to  health,  safety,  and 
maximum  economic  welfare. 

While  the  regulatory  apparatus  comes  in  many  forms,  two  major  characteris- 
tics emerge.  The  first  is  that  the  agency's  approach  is  ad  hoc  rather  than  profit 
incentive/disincentive.  Rather  than  relying  upon  the  greed  and  ambition  of  the 
entrepreneur  as  the  fuel  to  speed  achievement  of  the  agency's  objectives  (if  it 
long  remains  true  to  them),  the  agency  itself  malces  many  of  the  technological 
decisions  as  to  how  those  goals  are  to  be  accomplished.  Sometimes  the  agency 
does  this  through  performance  standards,  as  in  the  OSHA  parts  per  million 
limits  on  exposures  to  harmful  occupational  chemicals  or  in  the  FDA  standards 
for  the  number  of  rodent  hairs  tolerable  in  a  Hersey  Bar.  In  other  areas  the 
agency  dictates  the  solutions  directly,  as  in  the  case  of  whether  air  bags  are  to 
be  required  on  new  automobiles  or  whether,  if  X  is  said  in  a  food  advertisement, 
Y  must  also  be  said. 

Where  those  standards  and  direct  decisions  are  not  arbitrary  or  inflexible, 
they  are  frequently  either  too  weak  or  (occasionally)  too  rigorous  to  be  cost 
effective.  More  fundamentally,  government  bureaucrats  have  never  been  known 
for  their  proficiency  in  developing  and  implementing  new  technologies  or  market- 
ing concepts  for  safer  or  more  honestly  portrayed  goods  and  services.  That  is 
primarily  the  function  of  the  private  sector,  fueled  by  the  profit  motive  and 
competition. 

A  second  major  characteristic  of  this  regulatory  maze  is  the  absence  of  sig- 
nificant sanctions  imposed  upon  violators  of  the  standards.  Lengthy  court  chal- 
lenges delay  implementation  of  the  programs.  Deadlines  for  compliance  are 
constantly  extended.  Fines  or  penalties,  when  levied,  are  arbitrary  or  miniscule. 
Many  agencies  have  no  sanctions  to  impose,  other  than  to  seek  a  court  injunction 
against  future  violations.  Other  agencies,  borrowing  the  plea  bargaining  concept 
from  the  criminal  justice  system,  balk  at  systemmatically  imposing  the  full  sanc- 
tions available.  Citing  inadequate  resources  to  fully  prosecute  all  violators,  agen- 
cies opt  for  consent  decrees  and  other  forms  of  primarily  prospective  relief — 
and  then  wonder  why  the  number  of  violators  does  not  decline. 

Are  we  to  continue  along  this  path — creating  more  agencies,  more  standards, 
more  paperwork,  more  painless  consent  decrees?  Or  are  we  to  embark  upon  a 
new  approach — monitoring  and  measuring  class  harms,  imposing  full  damage 
liabilities  in  every  detected  case,  and  thereby  creating  a  profit  incentive  for 
firms  to  avoid  or  minimize  these  harms  that  is  just  as  strong  and  effective  as 
the  profit  incentive  that  has  spurred  the  many  technological  achievements  of 
which  we  are  so  justifiably  proud? 

Chairman  Eastland.  I  will  make  a  part  of  the  record  a  letter  to  me 
from  Senators  Magnuson  and  Inouye  and  a  response  from  Judge  Bell. 
[The  material  referred  to  follows :] 

U.S.  Senate, 
Committee  on  Commerce, 
Washington,  D.V.,  January  10,  1977. 
Hon.  James  O.  Eastland, 

Chairman,  Committee  on  Judiciary,  U.S.  Senate, 
Washington,  D.C. 

Dear  Chairman  Eastland  :  Last  April,  as  part  of  the  National  Tourism  Pol- 
icy Study  which  it  is  conducting  pursuant  to  S.  Res.  347  (93rd  Congress),  the 
Senate  Comniei'ce  Committee  held  the  first  in  a  series  of  hearings  on  the  facilita- 
tion of  entry  into  the  United  States  by  aliens  who  wish  to  visit  for  business  or 
pleasure. 

Among  the  witnesses  who  appeared  and  testified  was  the  Honorable  Leonard 
F.  Chapman,  Jr.,  Commissioner,  Immigration  and  Naturalization  Service  (INS). 

General  Chapman  informed  the  Committee  that  the  Administration's  budget 
request  for  fiscal  year  1977  for  INS  would  necessitate  a  reduction  of  1.33  persons 
in  the  Service's  inspection  force.  Of  that  number,  he  testified  that  74  were  in- 
spection officers  and  the  remainder,  clerical  assistants. 

He  also  told  the  Committee  that  this  reduction  would  be  taking  place  at  a 
time  when  there  were  major  increases  in  efforts  to  enter  the  United  States  illegal- 
ly through  the  use  of  fraudulent  docnments :  and  when  all  indications  were  tliat 
the  number  of  tourists  entering,  the  United  States  would  continue  its  yearly  in- 
crease of  about  one  million  people. 
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As  a  consequence,  the  problem  of  illegal  aliens  could  well  be  exacerbated,  and 
the  length  of  time  required  to  clear  Immigration  inspection  could  be  lengthened, 
thus  further  impairing  visitor  faciUtation  at  U.S.  airports-of-entry. 

Fortunately,  Congress  restored  the  cuts  proposed  by  the  Administration. 

Regarding  the  problem  of  illegal  aliens,  we  believe  it  is  interesting  to  note 
the  conclusions  reached  in  a  recent  report  of  the  Judiciary  Committee  of  the 
House  of  Representatives  which  has  invesitigated  the  matter  for  some  years. 

"Without  question,  the  illegal  ahen  problem  has  intensified  in  recent  years  in 
large  part  because  of  the  inability  of  the  Immigration  and  Naturalization  Service 
to  coi>e  effectively  with  the  situation.  The  Committee  believes  that  the  primary 
reason  for  INS'  ineffectiveness  is  lack  of  available  resources  to  meet  the  prob- 
lem." (H.  Rep.  No.  9-1-506,  94th  Cong.  2nd  Sess;  p.  5,  (19(6) ). 

"For  several  years,  the  Committee  has  been  deeply  concerned  by  the  inadequate 
funding  of  the  INS.  The  Committee  believes  that  the  lack  of  funds  has  greatly 
diminished  the  capacity  of  INS  to  properly  and  effectively  administer  the  Im- 
migration and  Nationality  Act.  This  problem  can  be  traced  directly  to  the  failure 
of  the  Department  of  Justice  and  O:\IB  to  place  sufficient  priority  on  the  eiif urce- 
ment  of  our  immigration  law.  .  .  .  More  specifically,  insufficient  INS  mani'Ower, 
on  occasion,  has  resulted  in :  curtailment  of  services  to  the  public ;  release  of 
apprehended  illegal  aliens ;  temporary  suspension  of  enforcement  activities ;  in- 
adequate response  to  sensor  alarms  along  the  southwest  border  which  indicate 
surreptitious  entry  of  illegal  aliens;  and  failure  to  investigate  and  locate  over- 
stay vsitors."  (Ibid,  p.  18). 

With  resi^ect  to  the  adverse  impact  the  proposed  reduction  in  personnel  would 
have  had  on  international  visitor  facilitation,  we  can  only  note  that  such  a 
result  appears  to  contradict  the  policy  of  he  Federal  Government  to  encourage 
and  promote  travel  to  the  United  States  from  abroad,  as  embodied  in  the  Inter- 
national Travel  Act  of  1981,  as  amended. 

It  also  appeared  to  be  contrary  to  the  statement  of  National  Transportation 
Policy  announced  by  the  Secretary  of  Transportation  in  1975,  i.e. : 

"An  important  element  of  international  transportation  policy  is  'facilitation', 
i.e.,  simplifying  and  expediting  the  international  movement  of  passengers  .  .  . 
through  terminals.  Facilitation  saves  time  and  money.  We  will  work  vigorously 
to  simplify  entry  and  departure  clearance  procedures  for  pas.sengers  .  .  .  im- 
proved terminal  layout  and  baggage  .  .  .  handling  facilities  and  standardize 
documentation  requirements  for  carriers.  .  .  .  We  will  exploit  fully  electronic 
data  processing  techniques  in  order  to  eliminate  most  documents  and  improve 
passenger  processing,  ticketing,  baggage  control  and  fare  and  rate  determination." 

Most  recently,  as  reported  in  the  Washington  Post  (January  17,  1977),  the 
President's  Domestic  Council  Committee  on  Illegal  Aliens  reported  that  illegal 
aliens  have  become  so  numerous  that  those  apprehended  annually  are  almost 
double  the  number  of  foreign  citizens  entering  the  United  States  legally. 

The  report  concludes  that,  "it  is  vastly  more  desirable  from  both  a  policy  and 
resources  standpoint  to  prevent  entry  of  the  illegal  before  arrival  than  to  locate 
and  apprehend  the  illegal  once  he  is  in  the  United  States." 

But  to  do  this  successfully,  the  report  says,  it  will  be  necessary  to  provide  the 
Immigration  Service  and  the  State  Department  Vv-ith  greater  resources  and  to 
establish  better  cooperation  internally  between  federal  agencies  with  immigra- 
tion responsibilities  and  externally  with  foreign  governments. 

In  our  judgment,  tiierefore,  the  proposed  reduction  in  personnel  proposed  by 
the  Administration's  budget  for  fiscal  year  1977  would  not  only  have  undercut  the 
purpose  of  the  Immigration  and  Nationality  Act,  it  would  have  frustrated  the 
policies  of  the  United  States  enunciated  in  the  International  Travel  Act  of  1961, 
and  the  1975  statement  of  National  Transportation  Policy.  It  would  also  have 
been  manifestly  unwise  in  view  of  the  recent  report. 

Your  Committee  will  shortly  be  holding  confirmation  hearings  on  Circuit  Judg-e 
Griffin  B.  Bell  to  be  Attorney  General  of  the  United  States.  At  these  hearings  we 
respectfully  request  that  a  copy  of  this  letter  be  submitted  to  Judge  Bell,  and 
that  he  be  requested  to  comment  on  it  for  the  record. 
Sincerely  yours, 

Warren  G.  Magnusott, 
Chairman,  Senate  Commerce  Committee. 
Aloha, 

Daniel  K.  Inoute, 
Chairman,  .Subcommittee  on 
Foreign  Commerce  and  Tourism. 
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U.S.  Senate, 
Committee  on  the  Judiciary, 
Washington,  D.C.,  January  14,  1977. 
Senator  James  O.  Eastland, 

Chairman,  Senate  Judiciary  Committee,  Netv  Senate  Office  Building,  Wash- 
ington, D.C. 

Dear  Mr.  Chairman  :  I  have  been  provided  with  a  copy  of  the  letter  to  you 
from  Senators  Magnuson  and  Inouye  which  includes  a  request  for  my  comment. 
I  share  the  concern  which  Senators  Magnuson  and  Inouye  express  therein  about 
the  need  for  effective  enforcement  of  the  immigration  laws. 

The  Immigration  and  Naturalization  Service  must  be  given  sufficient  funding 
to  deal  effectively  and  humanely  with  the  illegal  alien  problem  which  was  noted 
in  the  recent  report  by  the  House  Judiciary  Committee.  Likewise,  INS  must 
have  adequate  resources  to  facilitate  international  visitations  to  the  United 
States.  As  part  of  designing  an  approach  to  both  of  these  problems,  it  will  be 
necessary  to  foster  better  cooperation  between  the  Justice  Department  and 
other  federal  agencies  with  immigration  responsibilities  and  between  the  United 
States  government  and  the  governments  of  other  nations. 

As  part  of  an  overall  review  of  INS,  I  will  give  careful  study  to  the  funding 
levels  necessary  for  effective  enforcement  of  the  immigration  laws  and  effective 
implementation  of  United  States  policy  to  promote  travel  from  abroad. 

I  looli  forward  to  working  with  Senators  Magnuson,  Inouye,  and  others  in 
devising  means  of  dealing  with  these  important  problems. 
Sincerely, 

Griffin  B.  Bell. 

Cliairman  Eastlaxd.  We  will  go  over  until  the  call  of  the  Chair. 
[Whereupon,  at  12 :15  p.m.,  the  committee  recessed.] 
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TUESDAY,  JANUARY  18,   1977 

U.S.  Senate, 

COMMTTTEE  ON  THE  JuDICIART, 

Washington^  B.C. 

The  committee  met,  pursuant  to  recess,  at  2 :20  p.m.,  in  room  2228, 
Dirksen  Senate  Office  Building,  Senator  James  O.  Eastland,  chair- 
man, presiding. 

Present :  Senators  Eastland,  McClellan,  Kennedy,  Bayh,  Burdick, 
Abourezk,  Reigle,  Sasser,  Thurmond,  Mathias,  Scott,  and  Heinz. 

Also  present:  Francis  C.  Rosenberger,  chief  counsel,  and  J.  C. 
Argetsinger,  David  Dixon,  and  Britt  Singletary,  of  the  committee  staff. 

Chairman  Eastland.  The  committee  will  come  to  order. 

Gentlemen,  I  would  like  permission,  when  the  nomination  comes  up 
from  President-elect  Carter,  to  be  instracted  to  report  the  nomination 
to  the  Senate. 

Senator  JVIathias.  Mr.  Chairman,  your  request  raises  the  question  of 
the  other  witnesses  who  have  sought  to  testify  before  the  committee. 

One  with  which  I  think  you  are  familiar,  Mr.  Aaron  Henry ;  Mr. 
Putnam,  Mrs.  Willie  Ruth  Smith,  Mr.  Hudie  McDowell,  Volma  Over- 
ton, and  Laverne  Royal,  these  witnesses  have  indicated  that  they  want 
to  testify  and  that  they  feel  they  are  responding  to  the  request  of  the 
conmiittee.  Committee  members  raised  the  questions  of  where  there 
were  objections  to  this  nomination. 

I  cannot  advise  the  committee  as  to  what  they  will  testify  to,  but  I  do 
feel  that  in  light  of  the  fact  that  the  committee  itself  put  out  the  call 
for  further  witnesses,  and  that  these  people  in  some  cases,  I  am  told, 
are  actually  in  motion  and  trying  to  travel  to  Washington 

Chairman  Eastland.  Yes,  that  is  like  the  one  witness  who  tele- 
graphed me  on  yester*day  that  he  was  in  town,  and  that  he  wanted  to 
testify.  They  said  they  could  reach  him  at  some  hotel.  Well,  I  author- 
ized someone  to  call  this  witness.  He  was  not  at  the  hotel,  but  still 
down  in  my  State. 

Everybody  who  wanted  to  testify  has  had  that  opportunity.  They 
have  been  given  7-day  notice  in  the  Congressional  Record.  We  have 
heard  everybody  who  wanted  to  testify.  I  think  this  is  nothing  but  a 
delaying  tactic.  I  feel  that  the  time  has  come  to  decide  the  issue  one 
way  or  another. 

Senator  Thurmond.  If  I  might  make  a  statement,  Mr.  Chairman. 
I  have  carefully  reviewed  the  record  of  Judge  Griffin  Bell  as  a  Fed- 
eral judge,  as  a  lawyer,  and  as  a  man. 

(511) 
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In  addition  to  my  review,  I  have  had  the  benefit  of  the  views  of 
his  critics  and  supporters  who  have  seen  fit  to  comment  on  his  nomina- 
tion. My  evaluation  leads  me  to  conclude  that  Judge  Bell  will  make  an 
able  Attorney  General  of  the  United  States. 

One  of  Judge  Bell's  strong  points  is  that  he  is  a  skillful  negotiator. 
Settlement  of  legal  disputes  by  negotiation  rather  than  by  litigation 
is  a  worthy  goal— a  goal,  I  am  sure,  that  Judge  Bell  will  continue  to 
pursue. 

As  Attorney  General  with  his  knowledge  and  experience,  Judge 
Bell  will  do  much  to  give  some  relief  to  the  heavy  dockets  of  our 
courts. 

The  record  of  Judge  Bell  also  marks  him  as  an  independent  thinker 
and  a  man  of  high  integrity.  Almost  all  of  those  who  know  him  best 
say  that  he  is  sensitive  to  and  concerned  with  individual  rights. 

I  am  convinced  that  he  will  do  a  good  job  for  our  country  as  U.S. 
Attorney  General. 

I  am  happy  today  to  move  that  Judge  Griffin  Bell  be  confirmed  by 
this  committee  to  be  Attorney  General  of  the  United  States. 

Chairman  Eastland.  That  is  not  the  proper  motion.  The  proper 
motion  should  be 

Senator  Thurmond.  I  will  just  submit  this  at  this  time. 

Chairman  Eastland.  The  proper  motion  is  that  the  chairman  be 
authorized  to  report  the  nomination  to  the  full  Senate. 

Senator  Thurmond.  I  make  that  motion. 

Senator  Matiiias.  If  the  Senator  from  South  Carolina  will  with- 
hold that  motion  until  we  dispose  of  our  discussion. 
.  Senator  Thurmond.  I  shall ;  surely. 

Senator  Mathias.  I  would  move  that  the  committee  hold  1  addi- 
tional day  of  hearings ;  that  it  hear  the  witnesses  the  chairman  is  ad- 
vised want  to  testify ;  that  we  meet  at  4  o'clock  tomorrow  afternoon 
on  the  question  of  authorizing  the  chairman  to  report  out  the 
nomination. 

Chairman  Eastland.  It  will  accomplish  nothing. 

Senator  Burdtok.  If  the  Senator  will  yield.  I  did  not  attend  all  the 
hearings,  but  I  did  attend  some  of  them.  There  was  a  good  deal  of 
repetition  in  what  I  heard. 

You  just  stated  that  you  do  not  know  what  these  witnesses  will 
testify  to. 

Senator  Mathl\s.  I  am  very  frank  about  that. 

Senator  Burdick.  You  do  not  know  whether  it  is  repetition  or  what 
it  is.  If  I  had  some  idea  as  to  what  they  would  testify  to  which  had  a 
bearing  on  the  nomination  I  would  support  you. 

I  do  not  knoAv  what  it  will  be  other  than  repetition,  and  as  long  as 
that  is  the  case  I  could  not  support  you. 

Senator  Mathias.  I  want  to  be  frank.  I  am  not  able  to  represent  to 
the  committee  it  will  be  a  blinding  light  on  the  road  to  Damascus. 
These  are  plaintiffs  in  cases  who  feel  aggrieved. 

Senator  Burdick.  Those  are  the  cases  that  Judge  Bell  responded  to. 

Senator  INIatihas.  Yes,  so  they  have  some  standing.  They  are  not  just 
people  drifting  in  from  the  general  public. 

Senator  Bayh.  I  have  not  had  a  chance  to  discuss  this  with  the 
chairman  or  anybody  else.  I  would  like  to  see  the  Attorney  General 
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of  the  United  States  function  efficiently  and  competently  and  in  a 
manner  which  has  the  full  confidence  of  the  American  people. 

My  concern— the  chairman  may  be  absolutely  right  because  we  will 
not  iearn  anything  new— is  the  idea  of  perhaps  just  hearing  and  let- 
tinir  people  know  that  we  are  willing  to  let  everybody  be  heard  before 
making  a  final  determination,  and  that  this  could  very  well  be  very 
beneficial. 

Chairman  Eastland.  We  have  done  that. 

Senator  Bayh.  Apparently  there  are  two  or  three  other  people  who 
do  not  share  that  feeling. 

Chairman  Eastland.  That  will  always  be  the  case. 

Senator  Bayh.  I  am  not  suggesting,  and  I  do  not  remember  the 
specific  wording  of  the  motion  of  the  Senator  from  Maryland  and  I 
apologize  for  being  late,  but  he  asked  that  we  permit  a  very  short 
period  of  time  to  end  this  and  permit  people  to  have  a  chance  to  make 
their  case.  Nobody  then  can  ever  say  to  us  or  to  the  next  Attorney 
General  of  the  United  States  that :  Something  else  would  have  hap- 
pened diiferentlv  if  we  had  just  had  a  chance  to  be  heard. 

Senator  Kennedy.  It  seems  to  me,  :Mr.  Chairman,  as  one  who  asked 
one  of  the  witnesses  about  what  the  reaction  was  within  the  local  com- 
munities to  various  decisions  which  were  being  made  by  the  nominee, 
and  what  the  general  attitude  was  among  those  who  were  being  im- 
jDacted  by  the  decisions  in  the  fifth  circuit,  and  obviously  in  other  parts 
of  the  country,  that  this  request  by  the  Senator  from  Maryland  is  an 
eminently  fair  and  reasoned  one. 

I  think  all  of  us  are  very  mindful  that  a  President  wants  to  get 
about  the  business  of  his  responsibilities.  We  are  all  very  mindful 
that  Judge  Bell  is  confident  that  he  will  be  nominated  and  wants  to 
assume  those  responsibilities  at  the  earliest  possible  time. 

It  does  not  seem  to  me  that  this  request  is  really  delaying  the  proc- 
ess. We  have  had  different  times  in  the  course  of  our  history  where  we 
have  had  an  acting  Attorney  General  for  a  period  of  7  months,  Mr. 
Katzenbach. 

I  do  not  think,  as  important  as  many  of  the  matters  are  within  the 
Justice  Department,  that  we  are  really  delaying  in  any  important  way 
action  on  his  nomination. 

It  seems  to  me  that  for  the  reasons  that  have  been  outlined  here, 
both  in  terms  of  this  whole  process,  the  hearing  process  which  I  think 
this  committee  has  taken  a  great  deal  more  seriously  in  recent  times 
than  it  perhaps  has  at  other  times,  I  think  how  the  Senate  will  regard 
our  final  and  ultimate  recommendations,  which  I  think  is  not  unimpor- 
tant, and  the  ability  for  any  of  us  to  justify  and  support  our  position, 
1  feel  that  these  other  witnesses  should  be  heard. 

I  do  not  think  any  member  of  this  body  can  feel  there  has  been  any 
desire  or  will  by  any  member  of  this  group  to  seek  any  kind  of  delay. 

Our  hearings  started  very  early  and  went  very  late.  As  one  ac- 
quainted with  hearings  where  the  purpose  has  been  delay,  I  think  the 
questions  being  put,  really  without  exception,  were  thoughtful  and 
probing  questions  as  well  as  questions  which  went  both  to  the  nomi- 
nee and  to  the  witnesses  to  strengthen  the  recommendation  of  this 
body. 
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I  tend  to  support  the  resolution. 

Chairman  Eastland.  What  witnesses  do  you  want  to  hear 
tomorrow  ? 

Senator  Mathias.  Those  I  am  aware  of,  Mr.  Chairman,  are  those  I 
read  out  a  moment  ago  listed  on  this  memorandum. 

Chairman  Eastland.  How  many  do  you  have  ? 

Senator  Mathias.  There  are  six. 

Chairman  Eastland.  At  what  time  do  you  want  to  meet  tomorrow  ? 

Senator  Kennedy.  Nine  o'clock  ? 

Senator  Mathias.  Whenever  the  Chair  decides. 

Chairman  Eastland.  Very  well.  And  the  idea  is  that  we  decide  on 
confirmation  at  4  o'clock  ? 

Senator  Mathias.  Or  earlier  if  the  witnesses  are  finished. 

Senator  McClellan.  We  should  set  a  time  to  vote  as  of  a  time 
certain. 

Chairman  Eastland.  If  I  understood  the  motion  it  is  4  o'clock. 

Senator  Mathias.  Yes ;  that  was  my  motion,  4  o'clock. 

Chairman  Eastland.  Is  there  objection  ? 

Senator  Kennedy.  I  do  not  intend  to  object,  and  I  want  it  under- 
stood that  I  shall  not  object.  However,  if  there  is  any  matter  which 
comes  up  as  a  result  of  these  hearings — I  do  not  expect  there  will  be — 
if  there  is  any  important  kind  of  matter  that  comes  up  tomorrow,  I 
think  we  want  at  least  to  be  prepared 

Chairman  Eastland.  If  an  important  matter  came  up  we  would 
have  no  trouble  getting  the  committee  to  agree  to  put  it  over. 

Senator  Kennedy.  I  have  had  trouble  before  getting  this  commit- 
tee to  agree  to  what  I  thought  was  an  important  matter.  However,  I 
think  we  should  go  by  the  will  of  this  body,  having  mentioned  my 
feeling. 

Senator  Scott.  I  do  not  feel  a  delay  of  one  day  will  really  make  any 
real  difference  one  way  or  the  other. 

I  am  a  little  concerned  about  a  man  who  appears  to  be  well  qualified 
for  this  position,  who  is  not  actively  seeking  tlie  position,  and  whO' 
appears  to  be  willing  to  accept  the  position  as  a  public  service.  This  is 
something  I  feel  all  of  us  would  like  to  have  in  all  of  the  people  who 
serve  in  the  President's  Cabinet. 

I  believe  that  if  we  extend  this  much  longer  we  are  almost  harass- 
ing a  man.  and  this  is  something  T  feel  we  should  weigh — look  to  a 
man's  qualifications  and  fitness  to  hold  an  office  as  we  advise  and  con- 
sent. I  do  not  feel  we  should  get  to  the  point  where  we  are  discourag- 
ing people  from  a  public  office. 

I  would  hope  that  my  friend  from  Maryland  would  agree  with  this 
sentiment. 

Senator  Mathias.  I  agree  with  the  Senator  from  Virginia,  and  I 
feel  if  his  nomination  is  to  be  confirmed  action  should  be  taken  imme- 
diately po  he  can  assume  his  duties  on  or  immediately  after  the  inaug- 
uration of  the  President. 

Senator  Scott.  But  we  shall  vote  at  4  o'clock  unless  something  of 
unusual  nature  should  come  into  being? 

Chairman  Easti.and.  That  is  right. 

Senator  Scott.  Then  we  would  have  unanimous  consent  to  change 
it? 


515 

Senator  Mathias.  We  will  vote  at  4  o'clock  unless  the  committee 
agrees  to  change  that  time  for  a  vote. 

Chairman  Eastland.  That  is  correct. 

Senator  McClellan.  The  committee  can  determine  whether  it  car- 
ries out  the  unanimous  consent  agreement. 

Senator  Thurmond.  I  shall  then  withhold  my  motion  until  tomor- 
row afternoon  at  which  time  I  shall  renew  it. 

As  I  understand  it  now,  the  motion  by  Senator  Mathias  is  to  call 
any  witnesses  who  wish  to  testify  tomorrow  and  to  have  a  vote  at  4 
o'clock  tomorrow  afternoon. 

Is  that  correct,  Senator  Mathias  ? 

Senator  Mathias.  That  is  correct. 

Senator  Thurmond.  I  second  that  motion. 

Senator  IMcCleli^^n.  Can  we  have  the  names  of  the  witnesses  today  ? 

Senator  Mathias.  These  are  the  ones  I  requested.  They  are  already 
in  the  record. 

Senator  Kennedy.  Is  there  anyone  else  ?  Can  the  staff  tell  us  whether 
there  have  been  others  ? 

Mr.  RosENBERCxER.  The  committee  has  received  telegrams  from  only 
two  of  the  people  on  Senator  Mathias'  list — Hudie  McDowell,  and 
Willie  Ruth  Smith.  Both  are  plaintiffs  in  the  Atlanta  school  desegre- 
gation case. 

On  Friday,  at  the  close  of  the  hearing,  Clarence  Mitchell  said  that 
he  would  like  to  have  additional  witnesses.  The  chairman  instructed 
me  to  negotiate  with  him. 

At  that  time  Mr.  ]Mitchell  said  he  would  like  to  have  Jesse  Jackson, 
of  PUSH,  in  Chicago  and  plaintiffs  from  the  Calhoun  case,  the 
Cisneros  case,  and  the  Austin^  Texas  case,  but  that  it  would  be  very 
difficult  to  get  them  here  during  the  inaugural  week  because  of  trans- 
portation difficulties  and  so  on. 

On  Monday  I  spoke  to  ]\Ir.  Mitchell  again,  and  he  said  he  had  been 
able  to  get  two  ]olaintiffs  in  the  Atlanta  desegregation  case,  and 
subsequently  we  got  telegrams  from  those  two, 

I  do  not  have  the  names  of  any  other  plaintiffs  in  the  three  cases. 

Subsequently  I  understood  from  the  office  of  Senator  Mathias  that 
Mr.  Jackson  had  withdrawn  his  request  to  testify. 

We  then  also  got  a  telegram  from  Aaron  Henry,  whom  we  tried  to 
reach  yesterda}' .  They  said  he  was  en  route  to  Washington.  I  under- 
stand he  is  en  roiite  today. 

We  had  one  other  request  from  the  Black  Economic  Development 
Conference,  Inc.,  Philadelphia,  Pa.  I  have  tried  to  reach  by  telephone 
the  person  J,  Claude  Ross. 

I  was  told  today  by  someone  who  would  not  give  me  her  name  at 
the  phone  number  on  their  letterhead  that  he  could  perhaps  be  reached 
after  4 :30  this  afternoon. 

These  are  the  only  requests  that  the  committee  has  received.  I  have 
names  of  only  two  plaintiffs. 

Mr.  Mitchell  did  say  he  also  would  like  to  get  plaintiffs  in  the 
Calhoun  case,  the  Cisneros  case,  and  the  Austinj  Texas  case. 

Senator  McClellan.  Have  the  witnesses  themselves  requested  to  be 
Iieard  ? 
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Mr.  RosENBERGER.  The  only  plaintiffs  we  have  heard  from  are  two 
in  the  Atlanta  case. 

Senator  McClellax.  I  am  talking  about  witnesses  who  have  per- 
sonally requested  that  they  be  heard.  That  is  what  I  would  like  to 
know. 

•    Mr.  RosENBERGER.  Other  than  these  two  telegrams  we  have  heard 
everybody  who  made  a  timely  request. 

Senator  Kennedy.  Might  I  ask  whether  the  witness  list  can  be 
worked  out  between  your  staff  and  Senator  Mathias.  There  have  been 
some  instances  where  telegrams  have  come  to  individual  members 
rather  than  coming  to  the  committee  directly. 

Chairman  Eastland.  Who  are  they  ? 

Senator  Kennedy.  They  can  work  that  out. 

Senator  Mathias.  These  the  committee  has,  Mr.  Chairman. 

Senator  Kennedy.  I  want  to  indicate  that  I  support  this  resolution. 
I  do  not  want  to  be  locked  in  if  there  are  important  matters  which 
come  up.  I  just  want  this  decided  b}^  a  majority  of  the  committee  and 
not  by  unanimous  consent. 

I  have  entirely  good  faith  that  these  will  be  on  relevant  matters,  but 
if  a  new  issue  or  question  comes  up,  frankly  I  do  not  want  to  be  pre- 
cluded from  at  least  being  able  to  raise  the  point. 

Chairman  Eastland.  You  are  exactly  right  about  that.  A  majority 
of  the  committee  certainly  should  make  the  decision. 

Senator  Ivennedy.  Senator  Scott  mentioned  modifying  it  by  con- 
sent agreement.  I  wanted  the  record  clear. 

Senator  Riegle.  The  only  thing  that  concerns  me  is  that  with  the 
travel  problems  being  what  they  are,  being  as  late  in  the  day  as  it  is 
now,  vrhatever  is  worked  out  in  terms  of  witnesses,  that  witnesses  get 
that  notification  as  soon  as  possible  today. 

I  perceive  the  possibility  that  by  the  time  we  reach  them  and  they 
want  to  come  and  take  a  plane,  they  will  say :  We  cannot  get  there 
before  4  o'clock  tomorrow. 

I  move  that  we  act  as  quickly  as  possible  today. 

Chairman  Eastland.  Mr.  Rosenberger  is  instructed  to  get  them  on 
the  telephone  if  possible. 

All  in  favor  say  aye ;  opposed  no. 

The  ayes  have  it.  The  motion  is  carried. 

We  will  recess  until  tomorrow  at  9  a.m. 

[Whereupon,  at  2 :45  p.m.,  the  committee  recessed.] 


NOMINATION  OF  GRIFFIN  B.  BELL 


WEDNESDAY,  JANUARY  19,   1977 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  D.C. 

The  committee  met,  pursuant  to  notice,  at  9 :15  a.m.,  in  room  2228, 
Dirksen  Senate  Office  Building,  Senator  Edward  M.  Kennedy,  actmg 
chairman, presiding.  -r.     i     -o     j-  i 

Present:  Senators  Eastland,  McClellan,  Kennedy,  Bayh,  Burdick, 
Abourezk,  Riegle,  Sasser,  Thurmond,  Mathias,  Scott,  Chafee,  and 

Heinz.  T    T    n 

Also  present:  Francis  C.  Kosenberger,  chief  counsel,  and  J.  O. 

Argetsinger,  David  Dixon,  and  Britt  Singletary,  of  the  comniittee  staft. 
Senator  Kennedy  (acting  chairman).  The  committee  will  come  to 

order. 

Our  first  witness  is  Aaron  Henry  of  the  :N'AACP.  He  is  an  old  friend 
of  mine.  He  has  been  very  active  in  the  civil  rights  movement  for  many 
years  and  very  much  involved  in  the  life  and  activity  of  the  State  of 
Mississippi. 

TESTIMONY  OF  AARON  E.  HENEY,  PRESIDENT,  MISSISSIPPI 
STATE  CONFERENCE,  NAACP 

Mr.  Henry.  Good  morning.  Senator  Kennedy,  and  members  of  the 
Senate  Judiciary  Committee. 

My  name  is  Aaron  Henry.  I  have  served  as  president  of  a  small 
branch 

Senator  Kennedy.  "Would  you  introduce  your  associate  ? 

;Mr.  Henry.  Kepresentative  Robert  Clarke  from  the  Mississippi 
State  Legislature. 

Senator  Kennedy.  Representative,  we  are  happy  to  have  you. 

Mr.  Clarke.  Thank  you. 

Mr.  Henry.  I  have'  been  president  of  a  small  NAACP  branch  in 
Vahoma  County,  Miss.,  since  1953. 

It  was  my  privilege  to  become  president  of  the  ISIississippi  State 
Conference  of  NAACP  in  1964.  Ironically,  that's  about  the  same  year 
that  Mr.  Griffin  Bell  became  a  member  of  the  Fifth  Circuit  Court  of 
Appeals. 

That  court  of  appeals  had  jurisdiction  over  the  cases  that  NAACP 
in  Mississippi  brought  to  the  fifth  circuit  in  that  regard. 

I  have  been  a  member  of  the  National  Board  of  NAACP  since  1964 
and  a  member  of  the  executive  committee  of  that  body,  which  has  17 
persons  who  run  the  day-to-day  activities  of  the  NAACP  nationwide. 
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A  few  days  ago  that  body  voted  unanimously  to  oppose  the  nomi- 
nation of  Griffin  Bell  for  the  position  of  Attorney  General  of  the 
United  States,  They  were  there  from  the  North,  South,  East,  and 
^yest.  blacks  and  whites,  males  and  females. 

During  my  tenure  of  office  with  the  NAACP,  I  have  tried  to  help 
heal  the  wounds  left  ux)on  my  home  community  by  the  evils  of  racial 
bigotry. 

I  have  worked  with  Senator  Eastland  from  my  home  State  who 
is  the  chairman  of  this  committee,  in  trying  to  overcome  the  problems 
and  the  burdens  that  were  present  within  the  Democratic  party  of  that 
State. 

I  have  been  a  part  of  the  struggle  of  voting  rights,  public  accommo- 
dations, school  desegregation.  I  have  been  a  victim  of  the  bombings, 
the  jailings,  and  the  violence  of  that  era;  and  that  is  primarily  why  I 
am  here  today,  because  that  is  an  era  of  our  Nation's  history  that  I  do 
not  wish  to  return  to. 

I  have  come  to  know  many  persons  of  my  home  area  in  the  South, 
both  black  and  white,  and  I  would  be  proud  to  support  many  of  them 
for  the  position  of  Attorney  General  of  the  United  States. 

Judge  Johnson  of  Alalbama,  Judges  Goldberg,  Tuttle,  and  Wis- 
dom— all  of  the  fifth  circuit — and  there  are  «ome  outstanding  attor- 
neys in  our  native  part  of  the  country :  the  Hollowells  of  Georgia,  the 
Jordans  of  Texas,  the  Parkers  and  the  Myers  of  Mississippi.  This  is 
just  to  name  a  few. 

Furthermore,  it  has  been,  and  still  is,  my  proud  privilege  to  be  a 
loyal  supporter  of  President-elect  Jimmy  Carter.  T  worked  in  his  cam- 
paign. I  have  been  a  personal  friend  of  the  President-elect  since  1972 
during  our  era  with  the  Democratic  National  Committee. 

I  simply  feel  that  in  this  nomination  of  Jiuljre  Griffin  Pell,  that  the 
President-elect  has  made  an  honest  mistake.  I  feel  that  it  is  mv  duty 
as  a  citizen  of  my  country  to  alert  the  Senate  of  the  United  States, 
the  President-elect,  and  the  people  of  America  to  what  I  feel  are  our 
prob.lems  with  the  upcoming  possible  appointment  of  Judge  Griffin 
Bell  to  the  position  of  Attorney  General  of  the  United  States. 

I  will  try  to  deal  with  the  history  of  the  gentleman  in  complete 
honestv,  as  I  have  known  him.  and  as  it  has  been  mv  exnerience  to  be 
a  member  of  many  cases  that  have  srone  before  the  fifth  circuit,  carried 
by  the  NAACP  of  whieh  Judge  Boll  has  been  a  participant. 

I  will  deal  with  him  in,  generally,  three  categories.  I  will  deal  with 
his  iudicial  record.  I  will  deal  with,  in  addition  to  his  judicial  record, 
on  the  issues  of  school  desegregation,  employment  discrimination,  and 
with  Judq;e  Bell  generally  in  the  area  of  voting  rights.  And  finally,  as 
a  human  being. 

In  opposition  to  the  nomination,  we  need  to  examine  Jud^re  Bell  in 
terms  of  the  business  of  the  Justice  Department  and  Attorney  Gen- 
eral, if  he  is  nominated  to  head  the  department — the  Department  of 
Justice — of  our  Nation. 

While  some  attornev  generals  in  the  past  have  more  or  less  let  the 
various  divisions  within  their  department  run  themselves,  it  is  likelv 
that  JudQ:e  Bell  will  take  an  active  interest,  particularly  in  the  activi- 
ties of  the  civil  rights  division  upon  which  he  will  attempt  to  press 
his  own  personal  views. 
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As  a  fifth  circuit  court  judge,  Judge  Bell  was  one  of  the  swing 
judges  on  the  fifth  circuit  in  civil  rights  cases.  Frequently  this  meant 
that  he  voted  with  the  majority,  whether  they  were  for  or  agamst  civil 

rights.  ,       ,  .  ,  , 

His  record  is  remarkable  in  that  I  know  of  no  case  m  which  he  wrote 
a  procivil  rights  dissent  when  the  majority  decided  against  the  civil 
rights  case.  . 

We  should  be  aware  that  those  who  support  the  nomination  will  be 
able  to  point  to  decisions  in  which  he  upheld  civil  rights  claims,  when 
that  was  the  vote  of  the  majority. 

A  case  in  point  is  Toney  v.  White,  1973,  en  banc,  decided  by  the  fifth 
circuit,  488  F.  2d  310.  Judge  Bell  wrote  the  decision  for  the  majority 
which  overturned  a  panel  "decision  and  which  ordered  a  special  elec- 
tion to  cure  racial  discrimination  by  the  voting  registrar  in  the  pri- 
mary. Dissents  were  written  by  the  conservative  wing  of  the  court, 
including  Judges  Coleman,  Gee,  Clark,  and  Simpson. 

In  Macheshyy.  BizzelJ,  414  F.  2d  282,  fifth  circuit  1969,  Judge  Bell 
wrote  a  strong  opinion  upholding  the  first  amendment  civil  rights 
]:)rotest  rights  of  demonstrators  in  the  Greenwood,  Miss.,  boycott  case. 
He  went  so  far  as  to  hold  that  the  district  court  should  enjoin  a  State 
court  injunction  which  banned  any  picketing  or  free  speech  activity 
associated  with  the  boycott. 

There  are  probably  other  similar  decisions.  I  am  trying  to  deal  with 
them  positively  initially  so  that  you  will,  hopefully,  get  the  total 
spectrum  of  that  which  we  are  trying  to  deal  with. 

"We  will  deal  with  him  in  ]iis  total  operation  as  we  have  seen  him  on 
the  fifth  circuit — both  the  decisions  he  rendered  that  were  good  and 
those  that  he  rendered  that  were  bad. 

Regardless  of  these  decisions.  Avhat  should  concern  us  more  are  those 
instances  in  which  he  wrote  a  decision  against  or  voted  against  civil 
rights  claims. 

An  analysis  of  his  written  opinions  alone  may  prove  misleading. 
His  votes  as  a  fiftli  circuit  judge  are  frequently  just  as  important  as 
the  opinions  he  has  written. 

In  the  area  of  school  desegregation.  Judge  Bell's  public  position  is 
well  known.  He  is  against  school  desegregation  if  it  involves — as  it 
frequently  does— busing. 

In  one  of  the  landmark  early  cases,  not  involving  busing,  Unifed 
States  V.  Jefferson  County  School  Board  of  Education,  380  F.  2d  385, 
fifth  circuit  1967,  en  banc,  the  majority  of  the  fifth  circuit  handed 
down  a  strong  opinion  holding  that  school  districts  have  an  affirmative 
duty  to  bring  about  integrated,  unitary  systems,  and  upholding 
the  HEW  guidelines  setting  percentage  requirements  for  school 
desegregation. 

Judge  Bell  dissented,  joining  in  a  reactionary  opinion  written  by 
Judge  Gewin  referring  to  "enforced  integration,"  and  also  writing  one 
of  his  own  in  which  he  referred  to  "compelled  integration"  and  "com- 
inilsory  integration"  and  denounced  the  HEW  guidelines  as  an  inter- 
ference with  the  personal  liberty. 

Although  Judge  Bell  was  in  the  minority  on  the  Jefferson  County 
case  and  the  majority  opinion  became  the  law  of  the  fifth  circuit,  he 
did  not  moderate  his  views  over  the  years. 
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In  United  States  y.  Austin,  467  F.  2d  848,  fifth  circuit  1972,  en  banc, 
the  fifth  circuit  reversed  a  district  court  decision  rejecting  the  HEW 
in-oposals  for  school  desegregation  and  ordered  effective  rehef  to  con- 
vert to  a  unitary  system. 

The  court  particularly  denounced  the  closing  of  all-black  schools 
which  put  the  burden  of  desegregation  on  black  students  and  ap- 
proved busing  to  achieve  desegregation. 

Judge  Bell— joined  by  seven  other  judges — wrote  a  notorious  special 
concuiTing  opinion  stating  that  the  district  court  did  not  have  an 
obligation  to  eliminate  all  one-race  schools,  and  that  busing  should  be 
minimized. 

Judge  Bell's  opinion  so  outraged  the  liberal,  procivil  rights  wing 
of  the  court  that  those  judges  took  the  unusual  step  of  writing  a  sepa- 
rate opinion  to  denounce  Judge  Bell's  special  concurring  opinion  say- 
ing that: 

It  was  written  as  if  there  were  no  records  before  the  court  and  that  it  consists 
of  abstract  admonitions,  most  of  them  old-hat  to  this  court,  and  so  general  as  to 
to  be  unrelated  to  the  facts  and  the  issues  in  the  case. 

The  liberal  judges  called  Judge  Bell's  view  that  there  was  no  obliga- 
tion to  eliminate  systemwide  desegregation  "destructive,"  and  his 
language  "blatant  euphemisms  to  avoid  desegregating  the  system,  pre- 
serving the  whiteness  of  certain  schools," 

Eef  erring  to  Judge  Bell's  opinion,  they  wrote : 

It  is  said  that  it  marks  a  turning  point  for  this  court.  It  is  the  first  backward 
step  for  a  court  that  has  labored  mightily  to  follow  faithfullj'  the  mandates  of 
the  Supreme  Court  and  of  Congress  in  the  fields  of  civil  rights. 

That  is  strong  language,  indeed. 

It  is  clear  that  the  liberal,  procivil  rights  judges  on  the  fifth  cir- 
cuit— Judges  Brown,  Wisdom,  and  Goldberg — believe  that  Judge  Bell 
does  not  have  a  strong  commitment  to  civil  rights  and  to  the  elimina- 
tion of  racial  segregation.  What  is  clear  to  them  should  be  equally 
clear  to  us. 

In  short.  Judge  Bell  has  done  all  that  a  lower  court  judge  could  do 
and  more  than  most  have  been  able  to  do  to  circumscribe  the  remedial 
principles  and  the  scope  of  public  school  desegregation. 

Moving  to  employment  discrimination.  Judge  Bell  has  taken  an 
anticivil  rights  position  on  two  of  the  major  issues  today  in  employ- 
ment discrimination  cases — affirmative  remedies,  quota  hiring,  and 
testing. 

If  the  pervasive  and  systematic  denial  to  blacks  of  equal  job  oppor- 
tunities is  ever  to  be  overcome  and  if  blacks  are  ever  to  achieve 
economic  parity  with  whites  in  our  society  then  some  form  of  affirma- 
tive action  is  required  in  employment  discrimination  cases  to  remedy 
the  present  effects  of  past  discrimination. 

Injunctive  relief  which  simply  prohibits  an  employer  from  future 
discrimination,  while  it  may  open  up  job  opportunities  for  future  ap- 
plicants, perpetuates  the  past  exclusion  of  qualified  black  applicants. 

The  first  fifth  circuit  case  which  took  head  on  the  issue  of  quota 
remedies  in  the  Mississippi  High^vav  Patrol  employment  discrimina- 
tion case.  Morrow  v.  Crisler,  491  F.  2d  1053,  fifth  circuit  1974,  en  banc. 
This  disapproved  the  failure  of  the  district  to  order  some  affirmative 
hiring  relief  and  stated : 
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The  District  Court  on  remand  may,  within  the  bounds  of  discretion,  order 
temporary  one-to-one  or  one-to-two  hiring  the  creation  of  hiring  pools,  or  a  freeze 
on  white  liiring,  or  any  other  form  of  affirmative  hiring  relief  until  the  Patrol  is 
effectively  integrated. 

Although  Judge  Bell  did  not  write  a  separate  opinion,  he  joined  in 
a  special  concurring  opinion  written  by  a  Nixon  appointee,  Judge 
Eoney,  which  denounced  the  fifth  circuit's  approval  of  a  temporary 
hiring  quota  or  hiring  goals. 

Most  written  employment  tests  discriminate  against  blacks  in  that 
in  almost  every  case,  for  cultural  reasons,  a  higher  percentage  of 
white  applicants  pass  written  tests  than  black  applicants,  regardless 
of  objective  qualifications  to  perform  the  job. 

The  question  in  these  cases  is:  What  must  the  employer  show  to 
allow  him  to  continue  to  use  these  tests  ? 

The  EEOC  in  its  Guidelines  on  Employee  Selection  Procedures  has 
developed  strict  standards.  To  use  a  test  an  employer  must  show  a  high 
correlation  between  high  test  scores  and  successful  job  performance. 

In  other  words,  a  strict  showing  is  required  that  the  test  is,  in  fact, 
job  related. 

Ivecently,  the  Justice  Department,  for  purposes  of  administering 
LEAA  grants,  the  Civil  Service  Commission,  and  the  Department  of 
Labor  have  issued  their  own  testing  guidelines  which  are  considerably 
weaker  on  the  issue  of  test  validation  than  the  EEOC's  guidelines. 
And  these  agencies  have  justifiably  been  attacked  by  civil  rights  legal 
groups  for  selling  out  on  the  issue  of  employment  testing. 

As  Attorney  General,  it  is  likely  that  Judge  Bell  would  agree  with 
the  Nixon  Justice  Department's  position  in  employment  testing. 

In  employment  discrimination  cases  involving  public — State  and 
local — agencies,  Judge  Bell,  contrary  to  the  position  taken  by  a  num- 
ber of  other  courts,  has  consistently  taken  the  position  that  the  stand- 
ard of  proof  for  showing  job-relatedness  is  less  for  public  employers 
than  for  private  employers  under  title  VII  of  the  Civil  Rights  Act 
of  1964. 

In  a  particularly  shocking  case  in  Allen  v.  City  of  Mobile,  331  F. 
Supp.  1134.  S.D.  Ala.  1971,  affirmed  466  F.  2d  122.  before  the  fifth  cir- 
cuit in  1972,  the  district  court  upheld  a  sergeant's  exam  used  by  the 
IMobile  Police  Department  which  60.6  percent  of  the  white  applicants 
passed  and  only  14.3  percent  of  the  black  applicants  passed,  and  on 
the  basis  of  which  only  one  black  had  been  promoted  to  sergeant,  with- 
out requiring — because  a  validation  study  would  cost  $30,000 — any 
local  study  to  show  that  high  test  scores  actually  had  any  correlation 
witli  successful  job  performance. 

The  fifth  circuit,  in  a  general  opinion,  in  which  Judge  Bell  joined, 
simply  affirmed  the  decision  of  the  district  court. 

Judge  Goldberg,  one  of  the  stalwart  procivil  rights  judges  of  the 
fifth  circuit,  wrote  a  learned  and  finely  reasoned  dissent,  noting  tliat 
until  equal  educational  opportunities  are  available  for  all  children : 

The  Constitution  cannot  stand  immobile  while  a  generation  of  working  police 
officers  suffer  from  the  continuing  operation  and  effects  of  racial  discriminatory 
procedures — however  subtle. 

Willie  the  majority  would  require  no  immediate  pruning  of  the  foliated  dis- 
crimination. I  would  commit  to  the  judicious  husbandry  of  the  able  trial  judge 
some  immediate  defoliation  of  the  poisonous  trees  of  discrimination  so  deeply 
rooted  in  the  Mobile  Police  Department. 
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These  kinds  of  decisions  and  cases  continue. 

It  has  been  apparent  for  some  time  that  racial  discrimination  in 
State  and  local  employment  is  more  pervasive,  deep-rooted,  and  diffi- 
cult to  eradicate  than  it  is  in  private  employment. 

By  being  against  hiring  as  a  remedy  for  past  discrimination  and 
against  strict  validation  requirements  for  discriminatory  tests,  Judge 
Bell  in  effect  fails  to  recognize  the  overwhelming  problem  of  public 
employment  discrimination  and  has  taken  positions  against  effective 
remedies  which  would  eradicate  it. 

In  the  Mississippi  Highway  Patrol  case,  the  Nixon  Justice  Depart- 
ment support  plaintiffs'  request  for  goal  relief,  calling  it  hiring  goals 
and  timetables. 

If  Judge  Bell  becomes  Attorney  General,  it  is  likely  that  the  Justice 
Department  would  retreat  even  further  in  employment  discrimina- 
tion cases. 

As  in  the  school  desegregation  cases,  Judge  Bell  has  not  only  shown 
no  commitment  to  civil  rights  claims,  but  has  actively  opposed  and 
resisted  the  application  of  the  most  effective  remedies  to  root  out  em- 
ployment discrimination. 

We  will  move  to  the  voting  rights  area  of  Judge  Bell's  history. 
Because  the  Attorney  General  is  charged  under  section  5  of  the  Vot- 
ing Rights  Act  of  1965  with  reviewing  changes  in  voting  and  election 
laws  by  covered  jurisdictions  for  racial  discrimination,  the  nominee's 
sensitivity  to  racial  discrimination  in  voting  and  redistricting  is  par- 
ticularly important. 

Here  his  record  is  mixed.  Although  lie  was  on  the  right  side  in 
Toncy  v.  White  and  in  the  critical  case  of  Zhnmcr  v.  McKeithen  (845 
F.  2d  1297),  decided  in  1973  en  banc  by  the  fifth  circuit,  in  which  the 
fifth  circuit  struck  down  at-large  voting  in  a  Louisiana  parish  in 
which  blacks  were  a  maiority  of  the  population  but  a  minority  of  the 
registered  voters,  he  has  been  on  the  wrong  side  in  other  cases. 

Of  particular  importance  is  the  recent  Hinds  County.  Miss.,  redis- 
tricting case  in  Kirhsey  v.  Board  of  Supervisors  of  Hinds  County 
(528  F.  2d  536),  fifth  circuit  1976. 

In  Kirhsey,  the  issue  is  similar  to  the  one  presented  in  Zhnmer  but 
with  sino:le-member  districts. 

Tlie  Hinds  County  redistrictinsi:  plan  for  supervisors'  districts  frag- 
ments and  disperses  the  heavy  black  population  concentration  in  Jack- 
son, jNIiss.^ — containing  69  percent  of  the  total  black  population  of 
Hinds  Countv — nmong  all  five  districts. 

Although  blacks  are  in  the  majority  of  the  total  population  in  two 
of  the  five  districts,  whites  constitute  a  majority  of  the  total  voting 
age  population  and  registered  voters  in  all  five  districts,  thus  com- 
]iletely  depriving  black  voters  of  the  opportunity  to  elect  county  offi- 
cials of  their  choice  in  a  county  which  is  39  percent  black. 

In  the  fifth  circuit  panel  decision.  Judge  Bell  joined  in  an  opinion 
by  Judge  Gee — a  recent  Nixon  appointee — sustaining  the  constitu- 
tional itv  of  the  7Tdistrictin.o;  plan. 

In  May  of  1976,  the  fifth  circuit  voted  to  rehear  the  case  en  banc — 
a  remarkable  ste])  to  take  in  a  case  in  which  there  were  no  dissents 
from  the  panel  decision — apparently  on  the  strength  of  our  argument 
that  there  was  an  irreconcilable  conflict  between  the  Kirhsey  decision 
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and  the  Zimmer  decision  and  other  fifth  circuit  court  decisions,  strik- 
ing down  redistricting  plans  which  fragmented  and  dispersed  the 
black  voting  strength. 

Judge  Bell's  vote  in  the  Klrksey  case  shows  a  complete  lack  of 
sensitivity  to  the  kind  of  racial  gerrymandering  complaints  the  Jus- 
tice Department  is  likely  to  encounter  in  the  next  4  years. 

It  is  relatively  easy  to  order  a  new^  election  when  a  primary  has  been 
tainted  with  blatant  discrimination  and  to  strike  down  at-large  elec- 
tions in  a  parish  in  which  whites  have  a  registered  majority.  But  cases 
involving  gerr3^mandering  of  district  lines — although  having  an 
equally  disastrous  effect  on  black  voting  strength — are  the  tougher 
kinds  of  cases  which  must  be  resolved  in  our  favor  if  equal  oppor- 
tunities in  political  participation  are  to  become  a  reality. 

It  is  not  enough  to  strike  down  at-large  elections  if  counties  and 
parishes  are  allowed  to  engage  in  the  same  kind  of  disenfranchisement 
through  sophisticated  line-drawing  w-liich  equally  deprives  black 
voters  of  the  opportunity  to  elect  candidates  of  their  choice. 

Judge  Bell's  insensitivity  to  racial  gerrymandering  indicates  that  in 
the  administration  of  section  5,  black  voters  cannot  rely  uj^on  him  to 
protect  their  rights,  thus  completely  frustrating  the  intent  of  Congress 
in  enacting  and  reenacting  two  times  a  statute  wdiich  theoretically  has 
the  greatest  potential  for  protecting  the  voting  rights  of  Southern 
blacks  and  other  minorities  of  any  act  of  Congress. 

Moving  to  access  to  the  Federal  courts,  one  of  the  prime  attributes 
of  the  Nixon  judicial  appointees  is  their  commitment  to  ridding  the 
courts  of  civil  rights  litigation  by  chipping  away  at  the  Federal  civil 
rights  statutes  wdiich  allow  minorities  to  sue  to  protect  their  rights — • 
particularly  in  42  U.S.C.  1983. 

I  have  no  doubt  that  if  Warren  Burger  had  his  way,  this — the  pri- 
mary civil  rights  statute  available  to  remedy  denials  of  Federal  con- 
stitutional and  statutory  rights— would  be  repealed. 

We  would  expect  that  President-elect  Jimmy  Carter's  appointee 
would  have  a  different  attitude,  but  in  this  case  it  is  not  so. 

The  most  striking  recent  step  toward  wiping  out  the  section  1983 
jurisdiction,  was  taken  by  the  Fifth  Circuit  in  Muzquis  v.  City  of  San 
Antonio  (528  F.  2d  499)",  again  a  case  decided  en  banc  in  1976  by  the 
fifth  circuit. 

In  this  case,  in  an  opinion  joined  by  Judge  Bell,  the  fifth  circuit 
hekl  that  former  police  officers  and  firefighters  could  not,  under  this 
section,  sue  the  trustees  of  a  pension  fund  to  challenge  the  constitu- 
tionality of  a  State  statute  barring  them  from  receiving  refunds  of 
amounts  contributed,  because  the  suit  was  in  reality  one  against  the 
fund.  And  since  the  fund  could  not  be  sued  under  section  1983 — which 
is  hmited  to  suits  against  persons— no  jurisdiction  existed. 

The  decision  runs  counter  to  a  long  line  of  cases  which  hold  that  the 
constitutionality  of  a  State  statute  can  be  challenged  by  suino-  the 
officers  charged  with  administering  it.  '^ 

Seven  judges  of  the  fifth  circuit  dissented.  The  most  vigorous  dis- 
sent was  written  by  Judge  Tuttle  for  himself  and  three  other  procivil 
rights  judges.  ^ 

Judge  Tuttle  strongly  chastised  the  majority,  of  which  Judge  Bell 
was  a  part,  for  denying  jurisdiction  under  section  1983,  because  of 
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the  ever  burgeoning  area  of  relief  sought  under  the  statute.  He  warned 

that  the  court — 

Seems  to  me  to  have  whittled  down  the  clear  statutory  grant  of  civil  rights 
litigation  under  color  of  State  law  to  little  more  than  an  empty  promise. 

The  decision  is  shocking  because  it  may  bar  civil  rights  suits  against 
public  officials  entirely  unless  some  alternative  statutory  basis  for 
jurisdiction  is  found. 

The  decision  may  cause  particular  difficulties  in  cases  seeking  back 
pay  and  attorney's  fees  in  teacher  and  State  and  local  agency  employ- 
ment discrimination  cases. 

I  would  like  to  move  hurriedly  to  the  conclusion,  in  dealing  with 
Judge  Bell  as  an  individual  and  as  a  person. 

As  a  member  of  the  three- judge  panel  of  the  fifth  circuit,  before 
which  the  Atlanta  area  scliool  desegregation  case  was  pending,  Judge 
Bell  attended — without  informing  counsel  for  the  plaintiffs — meet- 
ings with  community  and  business  leaders  in  a  successful  effort  to 
work  out  a  compromise  of  the  case  involving  only  the  city  of  Atlanta. 

You  will  recall  this  case  was  brought  by  the  national  office  of  the 
NAACP. 

This  conduct  directly  violates  the  letter  of  the  Code  of  Judicial 
Conduct,  canon  3A,  paragraph  4,  and  the  spirit  of  canon  2B. 

In  1960,  as  Georgia  Governor  Vandiver's  chief  of  staff,  Griffin  Bell 
told  the  Georgia  Legislature  that  lie  would  resist  scliool  desegregation 
in  the  State  by  every  legal  means  and  remedy  available  to  us. 

Continued  membership  in  the  private  clubs,  which  as  a  matter  of 
practice  exclude  Jews  and  blacks,  while  sitting  as  a  fifth  circuit  judge, 
constitutes  an  affirmative  act  of  racism  and  overt  support  for  and 
s^'mpathy  with  racial  discrimination. 

The  issue  is  moi'al  rather  than  legal.  It  begs  the  issue  to  insist  that 
there  is  nothing  illegal  about  private  club  discrimination.  It  is  im- 
moral and  racist,  whether  or  not  it  is  illegal. 

Judge  Bell  has  deceived  us  about  his  support  of  the  nomination  of 
Harold  Carswell  for  the  U.S.  Supreme  Court. 

Further,  Bell's  support  of  Carswell  tells  us  much  about  the  man — 
Bell — and  his  judgment. 

Carswell  was  a  mediocre-to-bad  judge  who  regularly  decided 
against  the  claims  of  blacks  in  civil  rights  cases,  who  supported 
segregation  of  the  races,  and  who  was  a  member  of  the  same  kind  of 
clubs  Bell  belonged  to. 

As  Attorney  General,  Bell  would  be  charged  with  the  responsibility 
of  recommending  to  the  President,  nominees  for  Federal  judgeships 
tliroughout  the  country — from  the  Supreme  Court  to  district  courts. 

I  don't  believe  we  want  Carswell-types  sitting  on  Federal  benches 
throughout  the  country.  Because  to  do  that,  it  would  mean  that  we 
would  have  to.  as  blacks,  return  to  the  same  tactics  that  had  to  be  used 
in  the  1950's  and  lOfiO's  to  overcome  the  terrible  burden  of  racism  that 
our  country  has  historically  imposed  upon  the  black  community. 

And  as  one  who  has  come  through  that  particular  period  of  our 
Nation's  history,  I  do  not  willingly  declare  that  I  want  to  return  there. 
And  I  will  only  be  carried  back  to  that  era  of  our  Nation's  blight 
kicking  and  screaming. 


525 

I  certainly  hope  that  the  Senate  of  the  United  States  and  the 
Judiciary  Committee  will  find  it  possible  to  go  further  into  examina- 
tion of  Judge  GriiRn  Bell.  And  if  you  will  find  what  we  have  found, 
your  vote  then  cannot  be  to  confirm  Judge  Bell  to  the  position  of 
Attorney  General  of  the  United  States. 

Thank  you. 

Senator  Kennedy.  Thank  you  very  much. 

That  is  a  very  thoughtful  and  concise  commentary  on  a  number  of 
different  features  of  Judge  Bell's  performance  which  concern  you. 
And  I  am  sure  they  concern  people  not  only  in  your  State,  but  across 
the  country. 

AVould  ^Ir.  Clarke  like  to  make  any  comment  before  we  get  into 
any  questioning? 

TESTIMONY  OF  ROBERT  CLARKE 

INIr.  Clarke.  Thank  you,  Senator,  and  members  of  the  committee. 

I  did  not  come  here  Avith  a  prepared  statement,  but  I  would  like  to 
say  that  I  wholeheartedly  support  what  my  colleague  has  said  100 
percent. 

It  is  my  honest  belief  that  I  share  the  opinion  of  millions  of  Ameri- 
cans of  all  races  and  of  all  walks  of  life. 

The  gentleman  who  is  before  you  for  confirmation  has  a  record  that 
speaks  for  itself.  I  am  not  saying  that  an  individual  cannot  change.  As 
times  and  positions  change,  I  have  changed  also. 

If  you  Avould  allow  me  to  sa}^  it,  the  late  President  Lyndon  B.  John- 
son, is  a  typical  example  of  change. 

But  before  one  serves  in  an  important  position,  having  the  power 
to  change  the  course  of  history  as  well  as  the  destiny  of  the  generation 
of  people,  one  should  have  demonstrated  change  before  assuming 
such  a  powerful  office. 

To  be  born  into  the  past  and  present  culture  is  too  much  to  overcome 
in  a  lifetime. 

"We  have  a  scar  on  us.  The  minorities  and  black  people  w^ho  were 
born  in  this  culture  have  a  scar  on  us.  Some  of  us,  like  myself,  realize 
what  it  means.  We  realize  that  it  is  too  much  to  overcome  in  a  lifetime. 

"We  are  willing  to  fight  with  it,  but  God  in  Heaven  knows  that  we 
do  not  want  the  unborn  population  to  be  born  under  the  same  culture 
and  with  the  same  scar  on  them  that  we  have  on  us. 

It  is  my  honest  opinion  that  Avith  the  confirmation  of  the  gentle- 
man that  you  have  before  you  this  is  exactly  what  we  will  be  doing. 

Senator  Kennedy.  Mr.  Henry,  in  the  latter  part  of  your  testimony 
you  point  out  in  discussing  Judge  Bell  as  a  person  that  Griffin  Bell 
told  the  Georgia  Legislature  that  he  would  resist  school  desegregation 
in  the  State  "by  every  legal  means  and  remedy  available  to  us." 

I  have  not  seen  that  quote  or  statement  before. 

Mr.  Henry.  That  is  from  the  Southern  School  News  in  19 

Senator  Kennedy.  "Will  you  make  it  a  part  of  the  record  and  give 
us  Avith  reference  ? 

Mr.  Henry.  Yes. 

[The  material  referred  to  had  not  been  received  at  the  time  the 
hearing  Avas  printed.] 
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Senator  Kennedy.  In  its  entirety,  it  has  been  made  a  part  of  tlie 

record. 

Given  the  thoughts  that  you  have  in  the  area  of  voting  rights,  edu- 
cation, and  employment,  where  do  you  really  stand  in  terms  of  your 
assessment  of  the  judge's  performance?  Do  you  think  that  he  was  a 
judge  who  was  an  obstruction  toward  achieving  racial  equality  under 
the  Brown  v.  The  Board  of  Education  decision,  which  found  the  sepa- 
rate but  equal  doctrine  is  no  longer  the  law  of  the  land  ? 

You  say  he  was  dragging  his  feet  in  terms  of  implementation  and 
doing  everything  to  resist  the  decision  within  the  scope  of  the  law? 
Or  do  you  say  he  was  basically,  in  reviewing  these  decisions,  a  mod- 
erate who  was  not  out  as  far,  in  terms  of  implementing  both  the  letter 
and  the  spirit  of  those  decisions,  as  some  of  the  other  distinguished 
and  courageous  judges  of  the  fifth  circuit  were  that  you've  mentioned? 

Where,  in  your  own  mind,  do  you  place  him  on  the  spectrum — given 
the  kind  of  study  you  obviously  have  done  ? 

Mr.  Henry.  Senator  Kennedv,  as  I  have  mentioned,  for  15  of  the 
16  years  that  I've  been  president  of  the  NAACP  in  Mississippi,  Judge 
Bell  was  a  member  of  the  fifth  circuit.  AVhen  we  carried  a  case  to  the 
fifth  circuit,  we  always  knew  we  did  not  have  Judge  Bell's  vote,  as 
far  as  our  particular  position  was  concerned. 

I  find  Judge  Bell  most  objectionable  in  the  areas  of  desegregation 
and  the  Voter  Rights  Act  of  1965. 

The  Voter  Rights  Act  of  1965  still  places  Mississippi,  my  home 
State,  in  the  very  necessarv  position  of  clearing  with  the  Attorney 
General  of  the  United  States  or  the  District  Court  of  Washington, 
D.C.,  any  changes  that  we  make  in  our  voting  rules  and  regulations. 

There  have  been  several  attempts  by  our  State  legislature  to  con- 
tinue to  pass  legislation  that  would  be  detrimental  to  the  black  com- 
munity in  our  area. 

It  lias  flown  up  to  the  Attorney  General  of  the  United  States,  and 
much  of  it  has  been  continuously  turned  down.  I  really  fear  that  if 
Judge  Bell  is  confirmed,  that  the  kind  of  legislation  that  we  are  most 
obiecting  to  will  become  again  a  part  of  our  structure  in  Mississippi. 

I  think  it  will  be  approved  by  the  Attorney  General.  There  we  will 
have  to  go  back  to  the  courts,  school  board  by  school  board,  law  deci- 
sion bv  law  decision. 

I  find  him  a  judge  who  will  do  little,  if  anything— or  as  little  as  he 
can — within  the  structure  of  the  law  to  help  provide  for  the  onward 
progress  in  human  relations  of  our  Nation. 

I  think  an  area  of  attitudinal  progress  which  we  have  made  some 
steps  forward  in 

I  am  just  asking  that  we  do  not  place  ourselves  in  a  predicament  or 
a  situation  where  I  am  going  to  have  to  be  pounding  on  your  door 
again  every  day  in  the  year,  saying:  I  need  some  help.  JNIississippi's 
in  trouble.  We  cannot  get  the  State  legislature  to  cooperate  with  us. 
And  the  laws  that  they  are  now  passing  and  the  Attorney  General  is 
approving  and,  consequently,  we  have  a  bad  time  on  our  hands  again. 

Senator  Kennedy.  Given  the  problems  that  we  are  facing  in  this 
counti'y  of  discrimination  and  racism,  the  standard  that  ought  to  be 
applied  to  any  attorney  general  is  not  one  based  on  passive  enforce- 
ment of  the  law  but  one  of  exercising  the  full  range  of  powers  that 
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exist  within  that  particular  office  and  within  the  administration  to  see 
that  there  will  be  the  achievement  of  equal  rights  for  the  citizens. 

That  is  your  standard  in  terms  of  the  Attorney  General.  And  you 
feel  Judge  Bell  does  not  meet  that  standard  ?  Is  that  correct  ? 

Mr.  Henry.-  History  tells  me  that  there  has  been  another  period  m 
our  Nation's  history  where  we  had  an  emancipation  thrust  going  for- 
ward that  was  blighted  by  circumstances.  I  am  referring  now  to  Pless 
V.  Ferguson  case  in  1896,  which  was  a  Supreme  Court  decision,  which 
made  segregation  the  law  of  the  land,  after  we  had  come  from  1865 
to  1876— a  period  of  11  years— with  the  passage  of  the  13th,  14th,  and 
loth  Amendments  and  several  other  statutes  that  gave  blacks  an  op- 
portunity to  be  a  part  of  what  this  country  is  about. 

But  from  the  year  of  1896  until  1954,  we  lived  with  a  struggle  in 
this  country  where  segregation  was  actually  the  law  of  the  land,  im- 
posed upon  us  by  the  Supreme  Court  of  our  Nation. 

I  just  do  not  want  to  have  to  engage  or  embark  on  what  we  would 
call  a  third  emancipation.  We  hope  to  make  it  the  second  time  around. 

Senator  Kexxedy.  Let  me  ask  you,  Mr.  Henry. 

Judge  Bell  told  the  committee  that  he  presided  over  the  panel 
which  drafted  the  dcsegTegation  plan  for  the  State  of  Mississippiand, 
as  he  stated,  in  charge  of  designing  the  remedy  covering  the  Missis- 
sippi schools.  He  said  for  a  wliile  he  was  called  the  superintendent  of 
the  schools.  This  is  what  he  said : 

I  would  have  confidence  in  a  judge  who  was  sent  by  the  chief  judge  to  preside 
over  a  panel  who  took  over  30  Mississippi  school  cases  where  the  Supreme  Court 
ordered  the  schools  to  be  desegregated  at  once. 

There  will  be  hundreds  of  people  who  know  that  all  the  school  superintendents 
and  lawyers  were  called  to  New  Orleans  and  told  that  they  had  to  do  that.  They 
did  do  it.  All  those  schools  have  been  desegregated.  I  think  I  did  it  with  an  even 
hand. 

What  is  your  assessment  of  that  ? 

Mr.  Henry.  I'm  familiar  with  the  Supreme  Court  of  the  United 
States  taking  a  position  on  these  30  particular  school  districts  and  the 
IT.S.  Department  of  Justice  entering  into  the  support  of  what  we  were 
about. 

In  the  desegregation  of  the  schools  that  took  place,  the  rules  of  the 
game  provided  for  as  little  desegregation  within  that  structure  as  was 
]30ssible.  We  were  not  nearly  able  to  arrive  at  a  unitary  school  system 
where  black  children  and  white  children  were  equally  involved,  or 
black  faculty  as  such  was  equally  involved,  in  the  school  progress. 

Since  that  particular  era  of  that  particular  set  of  rules  and  regula- 
tions have  come  down,  we  have  now  a  school  system  in  Mississippi 
that  is  predominantly  black  because  of  the  white  access  to  the  private 
school  systems. 

But,  in  addition  to  that,  the  amount  of  protection  that  is  given  to 
the  preservation  of  black  teachers  in  those  schools  is  completely 
eroded. 

There  are,  roughly,  perliaps  10  or  12  high  schools  in  our  State  now 
that  have  black  principals — although  a  majority  of  the  schools  have  a 
majority  of  black  student  body. 

The  permissions  of  the  decisions  written  by  the  court  and  supported 
by  the  Justice  Department  were  such  that  they  made  the  burden  of 
school  desegregation  more  bearing  upon  the  black  community.  The 
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black  community  suffered  the  pains  of  what  desegregation  was  all 
about,  in  loss  of  jobs  and  loss  of  positions. 

The  children  themselves — I  can  take  my  school  district  in  Clarks- 
dale,  Miss. — was  a  part  of  that  situation.  I  can  deal  with  that. 

In  the  total  administration  of  the  school  system,  we  do  not  have  a 
single  black.  The  whole  administration  is  white. 

Senator  Kenxedy.  In  summing  it  up  in  layman's  language,  how  do 
you  assess  those  particular  orders  for  those  schools? 

Mr.  Henry.  They  Avere  minimum.  They  gave  us  the  least  integra- 
tion possible. 

Senator  Kennedy.  Finally,  before  my  time  is  up,  let  me  ask  this. 

What  value  should  we  place  upon  the  judge's  assurances  before  this 
committee  that  he  would  strenuously  support  the  constitutionality  of 
the  Voting  Eights  Act  and  use  the  full  resources  of  the  Justice  Depart- 
ment in  various  areas  where  the  law  has  been  challenged  in  a  number 
of  the  Southern  courts  ? 

He  said  he  would  pursue  actively  within  the  various  governmental 
agencies  an  activist  policy  in  terms  of  fairness  in  employment  of 
minorities.  He  said  he  would  exercise  every  degree  of  power  that  he 
could  to  insure  that  various  Federal  programs  vrere  not  going  to  be 
used  for  supporting  the  purposes  of  segregation.  He  has  said  he  would 
attack  various  zoning  ordinances,  local  and  State,  that  discriminate 
against  blacks  on  the  basis  of  housing,  and  he  has  said  he  would  sup- 
port those  efforts  in  the  Congress  and  Senate  that  were  resisting  the 
movements  tov.ard  limiting  the  various  Federal  courts  from  provid- 
ing equitable  remedies  in  the  areas  of  desegregation. 

What  value  should  we  place  on  those  assurances,  given  the  back- 
ground of  Judge  Bell — both  in  terms  of  his  positions  and  as  a  man 
of  integrity  ? 

Mr.  Henry.  I  am  from  a  part  of  the  country  where  we  deal  in  Bib- 
lical cliches  too  much,  but  there  is  one  that  says :  By  his  fruits  you  will 
know  him. 

By  the  fruits  that  Judge  Bell  has  produced.  I  would  be  very  hesitant 
about  accepting  his  promises  when  his  history  does  not  reveal  that 
what  he  is  now  saying  he  will  do  is  what  he  has  done. 

I  am  a  bit  skeptical  about  really  why  Judge  Bell  left  the  fifth  cir- 
cuit. We  were  beginning  to  get  quite  a  few  rulings  which  were  per- 
haps further  advanced  than  Judge  Bell  would  like  to  have  seen  the 
fifth  circuit  go. 

I  need  an  answer,  really,  why  he  left  the  fifth  circuit  in  the  first 
place.  Did  he  leave  the  fifth  circuit  because  of  the  fact  that  more  prog- 
ress was  being  made  or  carried  out  than  he  could  handle? 

I  would  be  very  skeptical  about  accepting  expedient  promises  from 
a  person  who  might  be  using  them  simply  to  gain  a  position  of  accept- 
ance of  the  nomination  to  the  slot  of  Attorney  General. 

I  say  that  because  I  know  what  my  limitations  are  regarding  deal- 
ing with  him  if  he  performs  badly. 

I  do  not  know  what  your  powers  are  to  deal  with  him  if  he  per- 
forms badly. 

If  I  were  in  your  position,  I  could  perhaps  take  a  different  position. 
But  seeing  it  from  where  I  sit,  as  completely  ineffective  and  having 
anything  to  do  with  what  he  does  after  he  is  confirmed,  I  would  beg 
you  not  to  do  it. 
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Senator  Kennedy.  Senator  INIathias  ? 

Senator  :Mathias.  Mr.  Henry,  I  want  to  thank  you  for  being  here. 
I  am  very  much  interested  in  what  you  have  had  to  say. 

As  you  may  know,  from  coverage  of  the  earlier  parts  of  these  hear- 
ings one  of  the  questions  that  has  arisen  is  what  context  in  which  to 
phace  Judge  Bell's  earlier  activities.  For  instance,  in  the  Vandiver 
years. 

Massive  resistance  had  a  climate  which  was  a  different  climate  than 
today.  I  think  we  will  all  agree  on  that. 

But  when  we  try  to  recreate  the  atmosphere  of  those  days  and  to 
then  assess  his  line  of  conduct,  it  is  somewhat  difficult  because  it  is 
impossible  to  totally  recreate  history. 

I  am  wondering  if  your  recollection  of  those  days  includes  any 
leaders  in  the  white  conmiunity  who  did,  in  fact,  stand  up ;  who  did,  in 
fact,  say  that  massive  resistance  was  not  the  right  policy  or  the  proper 
policy  for  this  country  to  pursue,  or  even  for  communities  in  the  Deep 
South  to  pursue. 

Do  you  have  any  feeling  about  what  the  context  of  the  times  was  ? 

Mr.  Henry.  Yes.  I  sort  of  lived  through  it.  Were  it  not  for  the  fact 
that  we  had  numerous  persons  in  the  white  community  who  supported 
us  in  the  black  community  in  the  aspirations  that  we  desired,  then  we 
could  not  have  made  it  forward. 

I  can  mention  Judge  Wisdom.  I  would  be  happy  to  endorse  him. 
Judge  Tuttle— happy  to  endorse  him.  Judge  Johnson — happy  to  en- 
dorse him. 

These  are  men  who  were  involved  in  that  era. 

Coming  into  the  present  day,  there  are  Goldberg,  who  is  a  great 
man;  Frank  Parker  from  Mississippi  who  is  a  great  barrister;  and 
numerous  whites  from  the  South.  There  are  the  Harding  Carters  and 
the  Owen  Coopers. 

I  have  learned.  Senator  INIathias,  that  black  is  not  necessarily  a 
color.  It  is  a  state  of  mind.  In  my  observation  and  involvement  in  the 
total  desegregation  and  the  rethinking  of  what  the  South  is  about, 
I  am  very  proud  to  have  known  many  whites. 

I  am  obligated  and  appreciative  of  the  fact  that  many  whites  stood 
side  by  side  with  us  in  trying  to  help  us  get  to  where  we  are. 

Senator  Mathias.  I  certainly  share  your  great  respect  for  Judge 
Wisdom  and  Judge  Tuttle  and  Judge  Johnson  and  the  others  you  have 
mentioned.  I  think  they  have  carved  for  themselves  a  permanent  place, 
not  only  in  the  American  judicial  history,  but  in  the  American  social 
history.  I  think  they  have  been  enormously  important. 

I  have  to  say  this :  At  the  time  that  Judge  Bell  was  a  young  lawyer 
beginning  his  career  in  the  1950's  in  the  Vandiver  years,  many  of 
these  men  were  already  on  the  bench.  They  had  made  it  in  effect. 

Wliat  about  people  who  were  in  comparable  positions  who  had  not 
made  it  yet  and  who  still  had  their  row  to  hoe?  Were  some  of  them 
willing  to  stand  up  also  ? 

Mr.  Henry.  Sure.  Harding  Carter  is  right  now  perhaps  38  or  40 
years  old.  Frank  Parker  is  perhaps  45  or  50. 

The  one  parallel  that  I  have  for  you.  Senator  IMathias,  is  that  Judge 
Bell  and  I  started  out  our  tenure  of  duty  in  the  area  of  civil  riglits 
about  the  same  time.  I  became  president  of  the  J^AACP  in  1964.  He 
was  on  the  fifth  circuit  in  1964. 
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My  past  15  or  16  years — and  I'm  talking  about  1973  and  1975 — 
I  knew  I  never  had  Judge  Bell's  vote  in  any  instance  where  civil  rights 
was  concerned. 

In  continuing  the  dialogue  with  you,  what  instances  in  the  activity 
of  Judge  Bell  do  any  of  you  see  that  indicates  that  he  has  changed 
from  where  he  was  to  where  he  is  now  ?  I'm  talking  about  except  what 
he  has  said  and  what  he  has  done. 

Senator  Mathias.  I'll  get  to  that  in  a  minute. 

But  on  the  point  that  you  raised  about  the  fact  that  you  never  felt 
he  would  vote  favorably  to  a  cause  in  which  you  were  involved,  I  think 
in  response  to  a  question  from  Senator  Kennedy  you  said  that  his  per- 
formance was  minimal.  I  believe  that's  the  word  you  used. 

In  other  words,  what  you  are  really  telling  us  is  that  he  never  flouted 
the  law.  He  did  not  ignore  the  law.  He  only  went  as  far  as  the  rulings 
of  the  Supreme  Court  or  the  statutes  enacted  by  Congress  or  the  Con- 
stitution absolutely  required  that  he  go.  Is  that  correct  ? 

]\f  r.  Henry.  There  were  no  smoking  guns.  I  will  put  it  that  way. 
Senator  Riegle.  Would  you  repeat  that? 

Mr.  Henry.  There  are  no  smoking  mms.  But  his  actions  were  always, 

as  far  as  I  could  interpret,  to  do  as  little  as  we  could  get  away  with. 

Senator  Mathias.  We  don't  need  any  more  Cars  well -type  judges. 

But  do  you  think  that  Judge  Bell  himself  was  a  CarswcU-type  judge? 

Mr.  Henry.  Yes. 

Senator  JNIathias.  As  you  say,  there  are  no  smoking  guns.  There 
are  no  white  supremacy  speeches  as  there  were  in  the  Cnrsmell  case. 
There  is  no  duplicitist  act  like  the  country  club  deal  in  the  Carswell 
case.  Those  were  smoking  gims. 

Mr.  Henry.  But  you're  dealing  with  Carsmell  now  in  the  ei-a  that 
he  was  in  when  he  was  opposed  to  go  to  the  Supreme  Court,  You  are 
dealing  with  the  era  that  Judge  Bell  was  in  as  chief  of  staff  for 
Governor  Vandiver  of  Georgia.  That  is  the  same  period  of  time. 

The  expressions  of  Governor  Vandiver  with  Bell  as  his  chief  of 
staff  were  ever\^  bit  as  inflammatory  as  .Judge  CarswoU's.  We  are  deal- 
ing with  the  same  period  of  time.  I  am  sort  of  moving  him  up  from 
that  period. 

Senator  Mathias.  I  thought  your  exchange  with  Senator  Kennedy 
was  extremely  interesting  on  the  sort  of  actions  we  might  expect  from 
Attorney  General  Bell. 

As  Senator  Kennedy  pointed  out,  we  have  questioned  him  very 
closely  on  what  he  would  do. 
_  Let  ITS  be  honest  with  each  other.  "WHien  this  train  leaves  this  sta- 
tion, it  is  not  likely  to  stop  rolling  for  4  years. 
Mr.  Henry.  That  is  right. 

Senator  IMathias.  A  President  can  remove  a  member  of  his  Cabi- 
net. Impeachment  is  a  possibility.  But  those  are  remote  possibilities. 
Mr,  Henry,  Yes;  they  are  so* remote. 

Senator  Mathias.  So_  we  deal  really  with  the  fact  that  what  is  said 
today  is  the  direction  in  which  we  will  go.  but  we  have  some  very 
specific  pledges  in  black  and  white,  and  these  have  been  effective 
in  the  past.  Of  course,  the  most  famous  recent  case  is  that  of  Secretary 
Richardson's  pledge  with  respect  to  the  integrity  of  the  Special  Prose- 
cutor which  he  took  so  seriously  that  he  resigned  his  office  rather  than 
violate  that  pledge  to  this  committee. 
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So  these  pledges,  made  in  open  session  and  recorded  on  the  record 
and  well  publicized,  have  a  considerable  moral  force. 

For  instance,  with  respect  to  the  Civil  Rights  Division,  the  judge 
pledged  that  he  would  request  sufficient  personnel  to  enforce  the  civil 
rights  laws.  We  do  not  have  that  today.  ,    . 

That's  specific  pledge,  and  it's  within  the  jurisdiction  of  this  com- 
mittee. While  we  cannot  force  him  to  fulfill  it,  we  can  remind  him  of 
it.  Because  he  comes  back  to  this  committee  on  frequent  occasions 
for  various  purposes.^ 

What  is  your  reaction  to  that  ? 

Mr.  Henry.  My  reaction,  Senator  Mathias,  to  that  IS  this : 

In  my  personal  history,  I  have  had  the  experience  of  being  involved 
with  persons  who  held  the  office  of  Attorney  General  of  the  United 
States.  I  can  recall  that  there  was  a  time,  under  Attorney  General 
Robert  Kennedy,  Katzenbach,  and  even  back  to  Brownell,  those  of  us 
involved  in  the  Civil  Rights  Committee  in  our  part  of  the  country  had 
the  ear  of  the  Attorney  General  with  regard  to  problems  that  affected 
us.  We  could  call  the  "office  of  the  Attorney  General  and  we  got  a  re- 
sponse and  an  answer. 

I  have  lived  with  that  era.  I  have  also  lived  with  the  past  8  years 
where  we  have  had  Attorney  Generals  who  were  not  responsive  and 
would  not  answer. 

I  would  place  Judge  Bell  as  a  continuation  of  what  we've  had  for  the 
past  8  years.  I  would  like  to  see  the  office  of  Attorney  General  and  the 
man  who  heads  it  to  be  a  person  so  that  those  of  us  who  are  struggling 
still  with  the  wounds  of  inhumanity,  which  have  been  infected  on  our 
country  in  the  years,  would  have  a  sensitivity  and  empathy  towards 
responding  there.  I  am  just  afraid  that  we  do  not  have  that  again. 

Senator  INIathias.  That  is  all  I  have. 

Senator  Kennedy.  Senator  Bayh  ? 

Senator  Bayh.  Mr.  Henrv',  it  is  good  to  see  you  in  Washington.  I 
had  the  opportunity  to  be  with  you  in  the  precincts  of  ]\Iississippi. 

Mr.  Henry.  That  is  right. 

Senator  Bayh.  And  elsewhere  in  the  country. 

I  have  come  to  know  you  as  a  friend  and  as  a  sincere  advocate  for 
those  inportant  human  values  which  distinguish  our  society  from 
others — those  values  which  I  think  we  all  realize  are  not  fully  avail- 
able in  equal  portions  to  all  of  our  citizens. 

Certainly  the  feeling  that  you  have  expressed  and  because  of  my 
personal  awareness  of  your  sincerity  and  your  background  and  the 
fact  that  you've  laid  it  on  the  line  yourself,  that  has  an  impact  on  my 
thinking. 

I  would  like  to,  if  I  might,  Dr.  Henry,  say  this : 

The  old  Republican  elephant — or  let's  say  the  symbol  of  the  elephant 
has  been  used  as  an  example  to  this  committee — I  think  first  by  Clar- 
ence ]\Iitchell — as  a  reason  to  explain  why  some  of  the  black  citizens 
have  supported  Judge  Bell. 

There  was  also  my  own  reference  that  in  trying  to  determine  what 
we  should  do  and  what  really  happened  in  light  of  today's  standards 
is  like  having  a  blind  man  feel  an  elephant  and  try  to  tell  you  what  it 
is.  It  depends  on  what  part  of  the  elephant  he  touches. 

Senator  Mathias.  If  the  senator  will  yield  ? 

Senator  Bayh.  I  will  yield. 
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Would  you  rather  I  use  something  else  ? 

[Laughter.] 

Senator  Mathias.  I  was  present  when  Mr.  Mitchell  told  that  story.  I 
thought  it  was  a  very  effective  story,  but  I  do  not  recall  that  he  had 
enlisted  that  elephant  in  any  particular  political  party. 

[Laughter.] 

Senator  Bayh.  No  ;  in  fact  I  think  I  just  changed  what  I  said  and 
said  the  symbol  of  the  party. 

Senator  Matiiias.  I  would  not  want  to  cast  any  kind  of  or  let  any 
implications  take  root  here  that  are  not  justified. 

Senator  Bayh.  I  think  my  friend  realizes  that  that  was  the  farthest 
thing  from  my  mind.  In  fact,  maybe  I  should  use  another  symbol  like 
a  chimpanzee  or  a  giraffe  or  something  similar.  I  think  what  we  are 
trying  to  do  is  to  really  find  out  what  did  happen,  not  only  then  but 
how  does  it  (relate  today.  I  look  at  things  as  objectively  as  I  can.  JMy 
past  experience,  of  course,  is  very  much  a  factor  in  assessing  them. 

I  note  in  looking  at  your  memorandum  the  following  paragraph.  I 
would  like  to  clarify  this,  if  it  needs  to  be  clarified. 

In  1960.  as  Georgia  Governor  Yandiver's  chief  of  staff,  Griffin  Bell  told  the 
Georgia  Legislature  that  he  would  resist  school  desegregation  in  the  State  by 
every  legal  means  and  remedy  available  ito  us. 

Now  I  have  heard  that  charge  attributed  to  the  Governor,  but  I  have 
never  had  those  words  attributed  to  Judge  Bell. 

Mr.  Henry.  You  will  find  it  in  Southern  School  News.  I  will  pro- 
vide it. 

[The  item  referred  to  had  not  been  provided  at  the  time  the  hearing 
was  printed.] 

Senator  Bayh.  "WHiat  is  Southern  School  News?  Has  -anybody  ac- 
tually heard  him  say  that  ? 

Mr.  Henry.  It  is  a  quote  in  the  a  rticle. 

Senator  Bayh.  It  is  funny  thnt  all  of  the  people  we  have  talked  to,  of 
those  who  have  been  critical  and  those  who  have  been  friends,  have  al- 
ways been  very  clear  to  point  out  that  sure  Vandiver  said  that  but  they 
have  never  attributed  that  to  Judge  Bell. 

I  think  if  you  can,  indeed,  find  someone  who  actually  heaixl  Judge 
Bell  say  that,  I  think  you  have  a  smoking  gun.  But  nobody  else  has 
been  -able.  You  didn't  hear  him  say  it? 

Mr.  Henpy.  No  :  T  am  quoting. 

Senator  Bayh.  That  is  such  a  serious  charge.  I  don't  know  School 
News. 

Senfi  tor  Tv  enxft>^'.  Will  the  Senator  yield  ? 

Senator  Bayh.  Yes. 

Sejiator  Kennfdy.  I  think  it  would  be  useful  to  sret  that  statement 
■and  the  text  which  it  is  in.  As  T  understand  it,  Judge  Bell  indicated 
that  he  never  addressed  the  legislature  or  gave  any  of  the  speeches.  I 
think  we  ought  to  get  that  an  the  record. 

We  will  make  a  part  of  the  record  the  publication  to  which  you 
referred. 

Senator  Bayh.  T  know  you  would  not  make  that  charge  if  you  did 
not  believe  it.  You  have  not  been  here.  There  is  no  reason  that  you 
should  have  been  here  to  hear  all  the  testimony.  But  that  is  such  a 
serious  charge  that  I  think  it  is  important  that  we  either  lay  that  to 
rest,  or  we  prove  it. 
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I  have  seen  things  written  about  you  and  myself  that  I  think  neither 
one  of  us  would  want  to  vouch  for  the  authenticity  of  and  that  might 
be  the  case  here. 

Senator  Riegle.  Will  the  gentleman  yield  ? 

Senator  Bayh.  Yes. 

Senator  Riegle.  I  thank  you  for  yielding. 

In  light  of  the  fact  of  the  developments  j'esterday  and  the  fact  that 
there  is  a  tentative  vote  this  af  ernoon  a  4  o'clock,  I  wonder  if  it  would 
be  appropriate  to  ask  a  member  of  the  staff  now  to  proceed  on  behalf 
of  the  committee  to  find  that  reference — however  it  can  best  be  done 
to  get  it  in  hand. 

Mr.  Henry.  I  will  give  a  phone  number. 

Senator  Riegle.  I  do  not  know  that  the  witness — he  is  going  to  be 
here  awhile.  I  do  not  want  that  time  to  be  lost. 

Senator  Bayh.  I  think  the  witness  is  saying  that  he  did  not  hear 
it,  but  he  heard  it  reported  in  the  School  News. 

JNIr.  Henry.  I  read  it.  Yes. 

Senator  Bayh.  I  am  sure  that  he  would  not  try  to  misrepresent 
anything. 

It  would  be  simple  if  we  could  ask  the  staff  to  check  to  see,  first  of 
all,  if  Judge  Bell  ever  addressed  the  Georgia  legislature.  If  he  did  not, 
then  it  seems  to  me  it  is  a  moot  question.  And  since  Vandiver  did,  it  is 
easy  to  understand  how  you  can  make  that  transposition.  So  could  we 
have  the  staff,  Mr.  Chairman,  do  that? 

Senator  Kennedy.  Yes ;  we  will  do  that.  We  will  instruct  the  staff 
to  get  the  publication  and  will  make  it  a  part  of  the  record. 

According  to  the  record,  there  is  a  quote  in  the  1960  session  of  the 
legislature  about  school  closing  continuing  with  Vandiver  promising 
to  veto  any  bill  that  would  lead  to  integi'ation. 

And  also  the  following:  "We  are  going  to  resist  again  and  again 
and  again,  exhaust  every  legal  means  of  remedy  to  us,  and  keep  the 
schools  segregated." 

We  will  work  to  clarify  the  record  on  this  point.  I'm  sure  INIr. 
Henry  would  want  it  that' way.  I  think  it  is  an  important  point. 

I  would  also  say,  since  I  have  been  gTiilty  of  using  more  than  my 
time,  that  we  do  have  six  witnesses.  We  want  to  try  to  make  sure  that 
all  are  heard.  I'm  sure  the  committee  wants  to  hear  all  the  witnesses. 
So  let  us  keep  that  in  mind. 

Senator  Bayh.  I  have  just  a  couple  more  questions,  and  I  will  not 
belabor. 

We  have  had  a  number  of  people  testify  on  both  sides  of  the  issue 
that  have  been  personally  involved  as  far  as  the  desegregation  cases 
are  concerned. 

I  think  that  the  way  that  you  and  I  would  look  at  what  should  be 
done  on  the  scene  is  probably  very  similar.  I  say  that  not  being  in- 
volved in  all  of  the  technicalities,  but  I  have  worked  with  you  in  areas 
where  I  do  know  that  we  had  similar  standards  and  views. 

I  assume  that  the  judges  you  mentioned,  and  Harding  Carter,  and 
so  on,  would  adhere  probably  to  that  same  standard.  Is  that  accurate? 

So  I  guess  the  question  that  perplexes  ]ne  is  whether  that  is  the  only 
standard  that  we  should  accept  as  far  as  this  nominee  is  concerned, 
that  is  a  standard  that  was  applied  at  the  given  jnoment,  or  whether  a 
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lesser  standard  of  conduct  or  a  lesser  standard  of  progress,  with  an  ex- 
pression of  greater  understanding  today,  might  be  acceptable. 

Would  you  say  that  the  only  kind  of  person  we  should  accept  is  one 
who  has  the  Harding  Carter  standard  or  the  Birch  Bayh  standard  or 
the  Aaron  Henry  standard  as  it  applied  back  in  those  particular  cases  ? 

Mr.  Henry.  I  think,  Senator  Bayh,  that  in  the  position  of  Attorney 
General  of  the  United  States  where  decisions  are  going  to  be  made 
with  legislation  that  affects  the  forward  human  personal  progress  of 
our  country,  we  do  not  have  a  more  sensitive  area. 

I  feel  that  the  person  who  occupies  that  position  ought  to  be  one  who 
has  demonstrated  that  he  has  the  empathy,  the  concern,  of  the  people 
who  have  been  denied  many  of  the  privileges  that  our  country  affords. 
And  that  he  should  have  an  action  history  of  actually  having  pro- 
moted programs  and  proposals  that  w^ould  help  erase  the  blight  of 
racism  that  our  country  has  tolerated  all  of  these  years. 

In  the  position  of  Attorney  General  of  the  United  States,  I  think  he 
ouglit  to  have  those  requirements. 

Senator  Bayh.  That  is  what  I  want  in  the  Attorney  General's  office 
and  in  Justice  now.  AVe  haven't  had  it.  T  wonder  liow  far  back  we  can 
go  to  bring  that  standard  on  in.  I  understand  your  reservations. 

Let  me  ask  you  this:  We  had  a  fellow  named  McKinncy  who  is  a 
State  representative  and  a  fellow  by  the  nauie  of  Cochren,  I  tliink  it 
was,  who  ran  the  YINICA  down  there.  We  had  Lonnie  King.  All  these 
were  folks  who  had  been  involved  in  one  level  or  another  in  the 
Atlanta  community. 

They  have  given  the  judge  high  marks. 

How  can  they  come  to  a  different  conclusion  on  that  than  you  do,  sir  ? 

Mr.  Henry.  '  It  might  well  be.  Senator  Bayh  that  there  is  a  differ- 
ence in  experiences  with  regard  to  the  gentlemen  involved. 

I  have  served  on  the  national  board  of  the  NAACP.  There  are  64 
members  of  us.  We  met  a  few  days  ago  in  Washington  and  New  York 
to  vote  unanimously  to  oppose  the  nomination  of  Judge  Bell.  We  were 
there  from  the  North,  South,  East,  and  West,  black  and  white,  men 
and  women. 

The  total  organization  unanimously  took  this  position.  I  do  not  say 
that  the  NAACP  speaks  for  all  blacks  in  this  country  but  I  think  we 
speak  for  more  than  anybody  else. 

Senator  Bayh.  I'm  sure  that's  the  case.  As  I  told  our  friend,  Clar- 
ence Mitchell,  I  was  proud  to  be  a  life  member  of  that  organization.  I 
find  it  very  difficult  not  to  be  one  of  the  leaders  of  the  charge,  sitting 
out  there  on  the  other  side  of  the  table  or  espousing  unequivocally  the 
position  of  those  of  you  who  represent  this  organization,  because 
usually  that  is  where  I  am. 

Well,  I  know  we  have  time  constraints. 

T  appreciate,  Mr.  Henry,  your  presence  and  your  thoughts. 

Senator  Kenne'dy.  Senator  Heinz  ? 

Senator  Hetnz.  T  think  you  have  done  a  very  good  iob  in  making  it 
possible  for  vou  to  be  here  todav.  Your  testimony  is  extremely  helpful 
and  particularly  precise  as  to  wherein  vour  reservations  lie. 

I  think  tho  members  of  the  committee  todav  have  done  some  very 
good  nuestioning  of  you  to  elicit  further  information. 
I  have  no  questions. 
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Also  we  have  a  long  witness  list.  I  do  not  want  to  be  a  part  of  the 
problem  in  preventing  anybody  from  testifying  and  getting  their 
.documentation  together  before  4  o'clock  today. 

Mr.  Chairman,  I  have  no  further  questions. 

Senator  Kennedy.  Senator  Kiegle  ? 

Senator  Riegle.  I  especially  appreciate  your  appearance  here.  I 
know  that,  coming  from  Mississippi,  as  you  have  done  in  the  last  2  or 
3  days  and  the  weather  there  and  here  and  getting  this  material  to- 
gether on  short  notice,  I  know  is  a  useful  service  to  us.  I  especially 
appreciate  it. 

Also  I  want  to  say  that  I  have  great  esteem  for  you ;  and,  therefore, 
for  what  you  have  to  say  to  us.  I  think  it  is  of  great  importance.  ^ 

I  haveVead  your  statement  and  listened  to  whatyou  have  said  in 
response  to  the  other  questions.  I  do  not  want  to  infringe  on  anybody's 
time,  but  I  do  want  to  take  the  time  that  I  think  is  required  for  you 
and  I  to  discuss  this  further  now. 

First  of  all,  I  want  to  establish  whether  or  not  Judge  Bell  is  in  the 
room  today. 

I  know  "he  has  been  here  at  other  times  listening  to  opposition  wit- 
nesses, but  I  want  to  know  whether  or  not  he  is  here  at  the  present  time. 

[No  response.] 

If  he  is  not  here,  I  am  sure  it  would  be  his  intent  to  read  the  record 
to  see  what  has  been  said  here. 

]Mr.  Henry,  some  of  the  cases  that  were  brought  on  the  fifth  circuit 
and  some  of  which  you  have  referred  to  and  others  which  have  come 
before,  were  you  present  at  any  of  those  proceedings  yourself? 

Mr.  Henry.  No. 

Senator  RrEGLE.  Do  you  Imow  from  discussions  with  others  who 
liave  brought  cases  what  the  manner  of  Judge  Bell  was,  apart  from 
his  opinion  ?  I  am  talking  about  his  personal  manner. 

Mr.  Henry.  He  was  fairly  noncommital.  I  knoAv  the  judge.  I  have 
met  with  him. 

Senator  Riegle.  Was  there  evv^r  a  suggestion  in  his  personal  behavior 
toward  people,  coming  forward  as  part  of  a  case  presentation,  that 
anvthing  in  his  personal  manner  or  his  fairness  would  suggest  any- 
thing less  than  an  evenhanded  approach  ? 

Mr.  Henry.  The  decisions  that  he  rendered  and  the  opinions  that 
he  wrote  through  the  years  indicated  that  his  support  of  those  of  us 
who  were  involved  in  the  civil  rights  movement  was  less  than  we 
thought  we  had  reason  to  expect. 

Senator  Riegle.  I  understand  that  iudgment  that  you're  offering  in 
your  testimony.  But,  for  the  moment,  I'm  setting  that  aside  and  saying 
that  in  terms  of  personal  conduct  and  his  behavior  toward  witnesses 
nnd  such,  was  there  a  suggestion  there  like  the  behavior  I  mentioned 
earlier? 

Mr.  Henry.  No. 

Senator  Riegle.  You  said  in  your  testimony : 

His  record  is  remarkable,  and  I  know  of  no  case  in  which  he  wrote  a  proeivil 
rights  dissent  when  the  majority  decided  against  a  civil  rights  case. 

How  about  situations  where  there  was  an  affirmative  finding  of  a 
proeivil  rights  finding?  Is  there  a  similar  pattern  of  his  being  on  the 
other  side  of  those  kinds  of  findings  ? 
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Mr.  Henry,  Not  a  constant  pattern,  but  there  were  times ;  yes. 

Senator  Riegle.  Are  yon  familiar  enongh  with  the  case  hisvory  to 
be  able  to  ^ive  a  more  precise  judgmont  on  that?  In  other  words,  if 
there  is  a  mixed  situation,  can  you  give  me  any  sense  for  the  ratio  of 
that  mixture  ? 

Mr.  Hexry.  In  the  Mississippi  highway  integration  employment 
position,  whore  we  were  trying  to  get  blacks  hired  either  1  to  i  with 
whites  or  2  to  1;  and,  of  course,  in  the  highway  patrol  position  in 
Mississippi  today,  of  about  150  to  200  patrolmen,  there  are  only  4 
blacks. 

Judge  Bell  was  unwilling  to  give  us  the  goals  hiring  that  would 
make  a  meaningful  difference  in  the  way  the  highway  patrol  was 
structured  in  that  State. 

Senator  Riegle.  But  in  terms  of  the  sum  total  of  accumulation  of 
findings  in  all  civil  rights  cases,  where  there  would  have  been,  let's 
say,  an  affirmative  finding  or  procivil  rights  finding 

Mr.  Henry.  He  was  generally  the  swing  judge,  who  voted  with  the 
majority  in  most  cases — whether  the  case  was  for  us  or  against  us. 

Senator  Riegle.  So  then  there  is  a  bit  of  a  difference.  In  one  case, 
you  know  of  no  example  where  he  was  a  person  who  was,  that  is, 
where  he  was  in  the  teeth  of  a  majority  opinion  the  other  way,  but  on 
the  other  hand  there  are  times  when  he  was  a  part  of  an  affirmative 
majority  on  the  procivil  rights  side  of  an  issue?  Is  tliat  right? 

Mr,  Henry,  Yes. 

Senator  Riegle.  If  I  recall  his  testimony  correctly — and  it's  been 
referred  to  in  passing  here  earlier — there  was  an  assertion  by  tiie  judge 
that  he  integrated  more  schools  of  the  South  then  perhaps  any  other 
judge. 

I  think  he  may  also  have  made  that  claim  with  respect  to  Mississippi. 

Mr.  Henry.  I  think  that  is  ])robnbly  true  in  that  in  his  integration 
process  he  did  as  little  as  possible.  This  became  the  standard  by  Avhich 
schools  were  integrated. 

Senator  Rtegle.  In  that  respect,  if  you  compare  him  with  other 
judges,  you  had  a  similar  kind  of  almost  an  executor  responsibility  to 
try  to  carry  out  the  development,  I  guess,  and  the  implementation  of 
these  plans.  Docs  he  stand  apart  from  other  judges  at  that  time  period 
and  in  the  area,  insofar  as  being  someone  whose  behavior  would  bo, 
from  your  point  of  view,  particularly  olFensive  or  particularly  pro- 
vocative or  not  ? 

Mr.  Henry.  You  take  the  highway  patrol  case  in  Alabama.  Alabama 
now  perhaps  has  more  black  highway  patrolmen  than  any  other  State 
in  the  country  because  of  Judge  Johnson,  a  member  of  the  fifth  circuit. 
The  Mississippi  case  is  completely  different.  We  perhaps  have  fewer. 

Senator  Riegle.  Again,  I  would  like  to  broaden  this  out,  for  as  com- 
plete a  sense  of  his  overall  record  as  you  have  in  terms  of  whether  or 
not  he  stands  apart  in  terms  of  his  pattern  of  activity  from  others  who 
were  called  upon  to  exercise — I  am  particularly  interested  in  school  de- 
segregation, I  mean  it  with  reference  to  that  point.  Does  his  conduct 
materially  differentiate  him  from  other  judges  who  had  the  same  re- 
sponsibility at  the  same  time? 

Mr.  Henry.  Well,  you  know,  judging  the  whole  rank  of  Federal 
judges  is  a  pretty  broad  pai-ameter.  I  would  just  like  to  say  that  his 
rulings  that  affected  us  in  Mississippi  were  alwaj'S  less  than  we  thought 
we  had  a  right  to  have. 
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Senator  Kiegle.  You  see,  one  of  the  thinp:s  I'm  driving  at  here  is 
that  I  want  to  figure  out  where  he  stands  in  Avhatever  that  gro\ip  of 
judges  are  who  were  called  upon  to  deal  with  the  same  types  of  prob- 
lems and  whether  or  not  his  behavior  sets  him  clearly  apart  from  the 
others. 

Mr.  Henry.  He's  completely  apart  from  Wisdom  and  Johnson.  He's 
completely  apart. 

Senator  Eiegle.  I  am  wondering  if  there  are  still  other  judges  who 
were  called  upon  to  oversee  in  a  direct  fashion  the  working  out  of 
these  integration  plans  with  wliom  we  might  compare  him  ? 

Mr.  Henry.  I  would  say  you  can  compare  him  with  Judge  Coleman 
in  Mississippi.  He  would  be  about  the  same. 

Senator  Riegle.  One  of  the  factors  that  was  also  raised  by  Senator 
Bayh  is  the  fact  that  some  black  people  and  activists  from  Georgia 
have  appeared  on  behalf  of  Judge  Bell  saying  that  their  experience 
within  the  circumference  of  their  dealings  was  such  that  they  feit 
that  they  did  detect  an  aflirmative  push  on  his  part  and  that  he  w-as, 
in  their  judgment,  trying  to  pull  Governor  Vandivor  in  the  direction 
of  a  more  forthcoming  response  on  civil  rights  matters. 

You  made  a  passing  conunent  with  respect  to  the  kind  of  weight 
that  we  might  give  that  testimony. 

Their  situation,  it  seems  to  me,  in  the  Atlanta  community— which 
is  a  particularized  area  but  one  that  spread  out  to  the  entire  fifth 
circuit — that  gives  you,  for  example,  as  someone  aAvay  from  there,  a 
different  vantage  point  from  those  who  were  there.  And  you  have  made 
that  point. 

But  it  is  difficult  for  us  as  members  of  the  committee  to  judge  the 
degree  to  which  Griffin  Bell  was  moving  in  the  direction  of  trying  to 
bring  about  an  application  of  equal  justice  or  whether,  in  fact,  he  was 
sort  of  pulling  in  the  other  direction  and  sort  of  making  that  process 
take  as  long  as  possible. 

]Mr.  Henry.  That  is  my  opinion. 

Senator  Riegle.  I  understand  it  is.  But  that  is  sort  of  the  differen- 
tiation that  has  been  established  here  between  citizens  whose  concern 
in  this  area  ought  to  have  been  similar  but  whose  vantage  points  were 
different. 

This  is  one  of  the  great  difficulties  I  think  we  face.  That  is,  to  try 
to  somehow  balance  these  two  views  against  one  another  and  reach 
some  kind  of  judgment. 

Do  you  think  he's  an  honest  man  ? 

INIr."^  Henry.  Well.  I  think  there  is  one  thing.  This  will  indicate  it 
differently.  His  position  on  Judge  Carsvrell  where  he  said  his  support 
of  him  was  before  he  knew  he  had  made  a  highly  inflammatory  speech. 
Of  coui-se,  he  later  retracted  that.  Maybe  that's  a  point  of  integrity — 
to  see  a  wrong  and  admit  it.  But  that  one  instance  I  know  about. 

Senator  Riegle.  Another  point  has  been  made  that  he  obviously 
works  for  the  President,  and  that  in  the  end  we  have  to  also  look  at 
the  degree  of  confidence  that  we  have  in  the  President  with  respect  to 
civil  rights  matters  and  equal  justice. 

Mr.  Henry.  I  have  no  problem  with  my  feeling  of  support  and  in- 
tegrity of  the  President  of  the  United  States.  I  have  a  good  feeling 
about  President-elect  Jimmy  Carter. 
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Senator  Riegle.  Enough  so  that  if  you  thought  there  were  differ- 
ences of  opinion — where  the  President  thought  one  particular  remedy, 
let's  say  with  respect  to  voting  rights,  was  necessary  in  Mississippi, 
and  Griffin  Bell  might  have  had  a  somewhat  different  view — that  you 
would  have  confidence  that  the  President  would  see  to  it  that  the 
approach  he  wanted  to  follow  would  be  followed  ? 

Mr.  Henry.  If  he  desired  to  do  it.  Of  course,  I  have  also  read  where 
President-elect  Carter  has  indicated  that  he  is  going  to  permit  each 
Cabinet  Secretary  to  run  his  own  shop.  That  disturbes  me,  particularly 
if  that  also  applies  to  Judge  Bell. 

Senator  Riegle.  Let  me  come  back  for  a  minute  to  the  old  question 
of  how  active  Judge  Bell  has  been  in  terms  of  moving  the  law  forward 
to  provide  equal  justice. 

I  am  wondering  what  your  own  feeling  would  be  about  the  degree 
to  which  there  is  any  essential  conservatism  in  his  viewpoints  and  in 
his  judgments  which  would  extend,  not  just  throughout  the  civil 
rights  cases  but  across  the  board  in  every  other  area. 

In  other  words,  I'm  wondering  if  you  detect  any  kind  of  abnormal 
behavior  pattern  by  him  in  the  area  of  civil  rights  as  opposed  to  things 
that  would  deal  with  antitrust  cases?  Or  the  whole  broad  range  of 
cases  ?  You  would  probably  be  less  familiar  with  those. 

Mr.  Henry.  I  could  not  say  that.  My  vantage  point  has  been  human 
relations  and  human  rights.  That  is  where  I  Avould  speak.  I  have  had 
experience  there. 

Senator  Riegle.  I  have  two  other  things. 

One  of  the  things  that  I  have  wondered  about  is  the  degree  to  which 
a  flaw  in  this  nominee  might  be  the  fact  that  there  is  a  blind  spot  with 
respect  to  a  lack  of  equal  justice  which  has  been  an  age-old  problem 
in  this  country  and  which  we  are  struggling  to  change.  There  is  the 
degree  to  which  there  is  a  keen  and  acute  sensitivity  to  that  probleni. 
The  question  is  whether  or  not  the  fruits  of  his  history  as  you  de- 
scribed them  earlier,  add  up  to  suggesting  that  there  is  a  blind  spot, 
whether  in  the  private  club  memberships  or  the  carelessness  in  re- 
sponding sort  of  as  a  colleague  to  Carswell's  request  for  a  recommen- 
dation in  his  behalf,  and  so  forth.  Or  whether  there  is  an  insensitivity 
or  a  blind  spot  that  we  can  identify  time  after  time  after  time  which 
adds  up  to  a  pattern.  And  whether  or  not  that  would  be,  in  a  sense,  a 
deficiency  that  ought  to  prompt  the  Senate  to  seriously  consider  turn- 
ing down  the  nominee? 

Mr.  Henry.  I  would  think  that  that  would  require  more  research 
than  we  have  clone,  in  order  to  really  develop  a  pattern,  shall  we  say, 
of  genetics  that  would  give  us  a  certain  probable  outcome,  if  we  have 
say  10  pins  and  needles. 

Senator  Riegle.  Here's  the  thing  that  concerns  me.  I 

You  come  here  today  with  your  own  record  and  history.  You  say  to 
us  that  one  of  your  major  concerns  is  how  the  Voting  Rights  Act  is 
going  to  be  applied  in  the  future.  You  wonder  whether  or  not  efforts 
to  circumvent  the  law,  or  to  deny  the  law  or  set  the  law  aside,  will  not 
be  pursued  aggressively  by  the  Justice  Department  if  Mr.  Bell  is 
there. 

This  is  your  apprehension.  You're  saying,  I  think,  in  effect  that  that 
is  the  apprehension  of  a  lot  of  black  people  in  Mississippi.  That  is, 
that  they  would  have  this  concern. 


539 

That's  why  I  think,  as  difficult  as  it  is,  our  task  is  to  try  to  establish 
whether,  in  fact,  there  is  a  pattern.  Because  I  think  by  each  of  the 
single  events  by  themselves  they  are  not  sufficient  to  turn  aside  this 
nomination.  Others  may  disagree  with  that. 

Whether  or  not  there  is  a  case  for  turning  it  aside,  I  think  depends 
upon  what  3^  ou  get  Avhen  you  add  them  all  up.  And  Avhether  or  not  they 
add  up  into  a  consistent  pattern  that  shows  a  deficiency  or  defect  is 
quite  apart  from  the  question  of  whether  somebody's  viewpoint  today 
is  different  than  it  was  at  some  time  in  the  past. 

The  question  is  whether  there  is  a  steady,  consistent  pattern  that 
shows  something  missing  that  ought  to  be  there  in  an  Attorney  Gen- 
eral. It  seems  to  me  that  that  is  where  our  search  is,  or  in  a  sense  has 
brought  us. 

Mr.  Henry.  My  own  feeling,  Senator  Eiegle,  is  that  it  is  there.  I 
have  not  heard  all  the  testimony  that  you  have  heard.  You  have  the 
advantage  of  information  that  I  am  not  privileged  to.  But  my  own 
feeling  and  my  own  experiences  and  my  responses  to  what  he's  been 
about,  I  would  say  that  to  me  there  is  that  absence  that  I  would  want 
to  see  in  the  Attorney  General  of  the  United  States. 

Senator  Eiegle.  That  is  all  for  me.  I  thank  the  witness  very  much  for 
coming  to  be  with  us. 

Senator  Kennedy.  Senator  Sasser? 

Senator  Sasser.  Mr.  Henry,  I  must  say  it  is  good  to  see  you  again. 

We  served  3  years  on  the  Democratic  National  Committee  together, 
which  for  me  was  a  very  interesting  and  I  might  say  a  rewarding 
experience. 

We  appreciate  very  much  your  coming  up  here  today  and  giving 
your  views  which  I  regard  highly.  We  do  not  have  a  lot  of  time,  so  I 
would  just  ask  you  one  or  two  very  brief  questions,  if  I  may. 

Have  you  ever  appeared  in  Judge  Bell's  court  at  any  time  ? 

Mr.  Henry.  We  would  be  on  appeal  at  that  point  and  only  the 
lawyers  woud  appear. 

Senator  Sasser.  I  see. 

Did  I  understand  you  to  say  in  response  to  Senator  Eiegle's  ques- 
tion that  you  would  place  Judge  Bell  in  the  same  category  as  Judge 
Coleman,  who  is  also  in  the  fifth  circuit  court  of  appeals  ? 

Mr.  Henry.  Yes.  In  the  area  of  being  insensitive  or  sensitive  to  the 
human  rights  area, 

Senator  Sasser.  You  do  not  think  he  would  have  any  greater  sensi- 
tivity than  Judge  Coleman,  for  example  ? 

Mr.  Henry.  No. 

Senator  Sasser.  In  the  field  of  civil  rights  ? 

Mr.  Henry.  That  is  correct. 

Senator  Sasser.  That's  all,  Mr.  Chairman. 

Senator  Ivennedy.  I  want  again  to  thank  jou  very  much,  Mr. 
Henry.  You  have  made  a  very  important  statement  and  were  ex- 
tremely responsive  to  these  questions,  and  we  value  this  testimony,  and 
cur  members  will  and  the  Senate  will. 

We  thank  you  for  coming  here  and  sharing  your  thoughts  with  us. 

]\Ir.  Henry.  Thank  you. 

Senator  Kennedy.  Our  next  witness  is  Eev.  Jesse  Jackson,  national 
president,  Operation  PUSH,  People  United  to  Save  Humanity. 
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We  are  glad  to  have  you  here.  We  want  to  indicate  to  all  the  wit- 
nesses that  we  know  they  went  to  considerable  effort  to  be  here  with, 
us  this  morning.  We  Avant  to  thank  you  very  much  for  joining  us.  We 
look  forward  to  your  testimony. 

Senator  Mathias.  Mr.  Chairman,  I  want  to  ask  Mr.  Jackson  if  he 
remembered  a  sermon  he  preached  in  Eesurrection  City  on  the  subject 
of  Jonah  and  the  ^Vliale  ?  He  may  not  remember  it,  but  I  remember  it 
as  one  of  the  most  effective  speeches  I've  heard  in  my  life.  It  was  very- 
impressive. 

Senator  Kexxedy.  Mr.  Jackson,  would  you  proceed? 

TESTIMONY  OF  JESSE  L.  JACKSON,  NATIONAL  PRESIDENT, 

OPERATION  PUSH 

Mr.  Jackson.  I  am  the  Rev.  Jesse  Jackson,  national  president  of" 
Operation  PUSH.  Thank  you  for  the  invitation  to  appear  before  this. 
committee  and  to  testify. 

In  1977,  on  the  eve  of  our  third  century  as  a  nation,  President-elect 
Carter  has  a  tremendous  opportunity  to  once  again  get  this  country- 
unified  and  moving. 

Mr.  Carter,  especially  during  the  primary  campaign,  demonstrated: 
an  unusual  gift  of  perception  by  reading  the  mood  and  needs  of  the- 
American  people  better  than  anyone  else. 

While  the  other  candidates  talked  about  programs  and  budgets, 
Mr.  Carter  sensed  that  the  American  people  could  not  live  by  bread 
alone.  We  needed  a  renewal  of  the  spirit.  We  needed  to  hope  again,  to; 
believe  again,  in  the  basic  honesty  and  integrity  of  our  leaders  and 
our  institutions. 

He  struck  a  responsive  chord  in  the  American  breast  when  he  spoke- 
of  love,  goodness,  decency,  and  never  lying  to  the  American  people. 

The  obvious  fact  of  Mr.  Carter's  religious  beliefs  and  convictions 
seemed  to  be  the  wellspring  from  which  his  deep  moral  commitments- 
and  concerns  for  justice  spring. 

Our  testimony  today,  in  its  simplest  form,  is  an  appeal  for  Mr. 
Carter  to  be  morally  consistent.  And  we  are  opposed  to  Griffin  Bell's 
confirmation  because  ]Mr.  Bell's  nomination  does  not  represent  mora! 
consistency  on  the  part  of  Mr.  Carter. 

Mr.  Bell — the  creature — cannot  be  separated  from  Mr.  Carter — the 
creator.  Therefore,  we  are  making  a  direct  appeal  to  Mr.  Carter  to 
withdraw  Griffin  Bell's  name  for  consideration  of  Attorney  General  of 
the  United  States. 

Failing  that,  Mr.  Bell,  himself,  should  sense  that  his  nomination  has 
already  been  a  divisive  factor  for  the  coalition  of  persons  who  elected 
]Mr.  Carter  President  and,  therefore,  should  of  his  own  volition  remove 
himself  from  consideration. 

The  principle  of  a  unified  administration  attempting  to  unify  the 
country  is,  after  all,  more  important  than  the  person.  Griffin  Bell. 

Tlie  moral  inconsistency  of  Mr.  Carter's  nomination  of  Griffin  Bell 
can  be  argued  as  follows  : 

The  first  job  of  any  leader  is  to  bring  about  unity  in  the  midst  of" 
diversity.  Lasting  unity  can  only  be  retained  around  morally  con- 
sistent principles,  policies,  programs,  and  people. 
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Only  when  all  in  the  coalition  of  differing  interests  feel  they  are  and 
will  be  treated  fairly  and  will  not  have  their  individual  interests  com- 
promised can  unity  be  retained. 

Mr.  Bell's  nomination  has  created  shades  of  reasons  leading  to 
clouds  of  distrust.  Mr.  Carter  promised  that  there  W'ould  be  no  clouds 
over  his  administration,  yet  we  presently  have  a  rainstorm. 

The  unity  and  solid  base  of  su^Dport  which  Mr.  Carter  enjoys  in 
almost  every  other  nomination  has  been  split  over  the  Attorney  Gen- 
eral post. 

Mr.  Bell's  nomination  is  divisive  because  millions  of  black  and  whit© 
people  are  concerned  about  his  moral  commitment  to  protecting  the 
rights  of  all  Americans. 

Second,  the  reason  many  persons  are  concerned  about  Mr.  Bell's 
nomination  has  been  well  documented  by  others  testifying  before  this 
committee — the  barring  of  Julian  Bond  from  the  Georgia  Legisla- 
ture, his  segregationist  advice  to  former  Governor  Vandiver,  his 
support  of  G.  Harrold  Carswell,  his  belonging  to  segregated  private 
clubs  and  willingness  to  resign  seemingly  only  under  the  most  cynical 
and  politically  opportunistic  circumstances,  and  his  questionable 
views  on  busing. 

I  shall  not  detail  them  again.  Mr.  Bell's  defense  has  primarily 
focused  around  the  letter  of  the  law  rather  than  the  spirit  of  the  law. 
That  makes  many  of  us  uneasy. 

Third,  Mr.  Carter  seems  to  have  segregated  his  moral  concerns.  He 
has  asked  his  Cabinet  nominees  to  abide  by  high  ethical  standards 
wlien  it  comes  to  potential  conflicts  of  interest  involving  financial 
matters.  For  that  he  is  to  be  commended. 

If  his  administration  is  to  give  leadership  in  the  continued  struggle 
against  racism,  then  equally  high  standards  of  ethics  must  be  applied 
to  this  area  as  well. 

Griffin  Bell — like  another  famous  bell  in  this  country — has  a  crack 
and  does  not  ring  true. 

Fourth,  Mr.  Carter  acknowledged  last  weekend,  in  commemorating 
the  birthdate  of  Dr.  Martin  Luther  King,  Jr.,  that  but  for  the  life 
and  work  of  Dr.  King  he  would  not  now  be  the  President-elect. 

To  admire  Dr.  King  is  one  thing,  but  to  follow  him  is  another. 

Griffin  Bell  has  defended  his  past  actions  on  the  grounds  that  they 
were  ''moderate."  Dr.  King  was  not  a  moderate  when  it  came  to  justice. 
He  was  an  extremist  for  justice. 

Moderation  was  too  willing  to  tolerate  the  status  quo— to  drag  its 
feet — to  go  slow.  Dr.  King  understood  that  justice  delayed  is  justice 
denied.  There  should  be  no  anxiety  about  justice.  We  need  one  thor- 
oughly committed  to  justice  in  the  top  position  of  the  Department  of 
Justice. 

For  ]\Ir.  Carter  to  elevate  Dr.  King  and  then  nominate  Mr.  Bell  is 
morally  inconsistent. 

There  are  other  sons  of  the  South — Kalph  McGill,  Judge  Frank 
Johnson,  Harry  Ashmore,  and  others — men  whose  faces  and  feet 
pointed  toward  the  future. 

Fifth,  President-elect  Carter  promised  the  American  people  the 
best  and  vowed  an  open  administration,  putting  an  end  to  the  old 
smoke-filled,  closed-door  deals. 
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Griffin  Bell  is  far  from  the  best  that  this  country  has  to  offer  and 
his  nomination — against  the  advice  of  the  highly  respected  United 
Nations  Ambassador,  Andrew  Young,  and  other  top  Carter  staffers — 
borders  on  cronyism. 

Mr.  Carter,  the  American  people  deserve  leaders  as  good  as  our 
people  and  Mr.  Bell  is  not  that  symbol. 

Again,  it  is  morally  inconsistent  to  promise  the  best  and  tiy  to  give 
us  Griffin  Bell. 

In  conclusion,  the  Griffin  Bell  nomination  and  the  doubts  it  has 
raised  is  a  real  test  of  the  ability  of  President-elect  Carter  to  face  up 
to  errore  of  judgment  publicly  and  correct  them  with  boldness  and 
inteority. 

This  is  the  kind  of  challenge  the  late  President  John  F.  Kennedy 
successfully  met  when  following  the  Bay  of  Pigs  fiasco.  He,  upon  being 
apprised  fully  of  the  facts,  simply  admitted  that  he  had  made  a  mis- 
take and  witlidrew  American  military  support  for  that  invasion. 

Our  appeal  to  President-elect  Carter  is  based  upon  the  hope  that 
he  is  capable  of  displaying  the  strength  of  character  required  for 
such  a  decision. 

For  tliis  new  administration  to  do  so  would  be  good  for  public  con- 
fidence in  the  office  of  the  Presidency  as  the  moral  leader  of  this  Nation. 

Thank  you. 

Senator  Kennedy.  We  thank  you  very  much,  Reverend  Jackson. 

It  is  a  sliort  statement,  but  a  very  powerful  one. 

We  heard  very  eloquent  testimony  earlier  from  Aaron  Henry  who 
is  head  of  the  NAACP  and  has  been  in  Mississippi  and  living  under 
the  decisions  that  have  been  made  by  Judge  Bell  in  the  fifth  circuit. 
He  told  us  how  he  views  those  decisions  and  how  other  blacks  and 
members  of  his  organization  do  in  the  areas  of  desegregation  of  the 
schools  and  voting  rights,  as  well  as  involving  the  employment  dis- 
crimination. 

He  outlined  in  some  detail  the  reasons  and  justifications  for  that 
position. 

Your  organization  is  a  national  organization  but  primarily  based  in 
ChicaofO.  t  know  you  have  spoken  in  many  parts  of  the  country — in 
Washington,  D.C.,  in  the  State  of  Massachusetts,  the  North  and  South 
and  East  and  West — about  equal  justice. 

I  am  interested  how  you,  as  a  black  leader  in  the  Midwest,  would 
view  the  potential  of  Judge  Bell  as  an  Attorney  General.  I  wonder 
what  assurances  you  would  be  interested  in?  What  about  the  things 
that  matter  most  to  the  people  that  you  represent  ? 

We  have  blacks  living  in  major  metropolitan  areas.  How  about  their 
concerns? 

What  can  we  draw  from  your  experience?  I  know  racism  is  not 
divided.  Your  conrern,  obviously,  is  the  decisions  which  affect  blacks 
in  other  parts  of  the  country. 

Mr.  Jackson.  First  of  all,  there  would  be  concern  about  employ- 
ment in  the  Justice  Department. 

Second,  there  is  great  anxiety  about  the  enforcement  of  the  Yoting 
Jlisfhts  Act. 

Third,  there  is  the  commitment  to  one  school  system. 

We  know  that  fundamentally,  southern  moderation  is  a  friend  of 
the  status  quo,  which  is  an  enemy  to  progressive  change. 
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To  that  extent,  moderation  of  southern  justice  is  what  we  had  to 
struggle  against  in  order  to  have  a  measure  of  freedom  and  options  in 
the  South. 

One  of  my  concerns,  as  I  have  viewed  these  hearings  on  television 
from  afar,  is  the  extent  to  which  a  rather  unified  black  community 
came  together  around  a  rather  spiritual  inspired  leadership  of  INIr. 
Carter  and  around  concepts  like  trust  and  hope  and  integrity  and  faith 
and  love  and  all  the  great  religious  language. 

Now  the  same  elements,  which  unified  to  be  the  margin  of  difference 
for  his  election,  have  now  been  split. 

I  think  for  any  President  who  came  in  on  the  wings  of  a  92-percent 
black  vote  to  run  roughshod  over  the  NAACP  and  the  Congressional 
Black  Caucus,  Operation  PUSH,  and  Julian  Bond,  is,  in  fact,  a  rather 
irresponsible  gesture. 

As  to  this  notion  about  this  kind  of  tribalism  that  so  manifested  it- 
self here  last  week,  I  grew  up  and  was  born  in  South  Carolina,  I  now 
live  in  Chicago  and  work  throughout  the  Xation. 

In  the  face  of  international  racism,  this  North-South  regional  tri- 
balism nnist  not  be  brought  to  bear. 

Mr.  Bell  is  not  being  nominated  to  be  the  Attorney  General  of 
Georgia  but  of  the  Nation — i9  States  plus  1  which  is  5,000  miles  be- 
yond the  others.  There  are  50  States  involved  here.  To  that  extent  I 
think  we  have  an  obligation  to  look  at  the  national  ramifications  of 
this  man's  basic  attitude  about  race. 

Senator  Kennedy.  Eeverend  Jackson,  let  us  return  to  the  matter  of 
trust  and  hope— how  should  we  apply  words  like  that  to  the  assurances 
of  Judge  Bell  to  this  committee  which  have  been  constantly  referred 
to  bv  my  colleagues  ? 

These  assurances  were  in  the  areas  that  you  have  specifically  re- 
ferred to:  full  enforcement  of  the  Voting  Eights  Act,  employment 
within  the  Department  of  Justice  in  terms  of  minorities — blacks, 
Spanish  speaking,  Indians,  women — the  pursuit  of  knocking  down 
various  zoning  ordinances  and  State  laws  that  restrict  housing,  the 
willingness  to  support  those  efforts  in  the  Congress  when  there  are  at- 
tacks on  the  Federal  courts  for  limiting  equitable  remedies  in  terms  of 
full  rights,  and  for  desegregation. 

Mr.  Jackson.  You  see,  what  makes  many  of  us  anxious  about  this 
representation  of  his  being  a  moderate  is  that  it  gives  the  impression 
that  the  Justice  Department  can  afford  to  stand  still.  It  will  not  go 
backward,  but  you  can  count  on  it  not  going  forward. 

But  when  one  considers  the  housing  decisions  that  must  be  niade  and 
the  school  decisions  that  must  be  made  and  the  affirmative  actions  that 
must  be  made,  the  Justice  Department  must  be  on  the  offiensive  if  you 
compensate  for  years  of  backwardness  and  injustice. 

That  is,  again,  why  we  contend  that  by  virtue  of  tlie  fact  that  this 
hearing  has  gone  on  for  more  than  a  week,  that  indicates  the  division 
of  the  house  when  we  were  promised  unification.  Around  the  other 
basic  appointments,  there  is  evidence  that  people  are  willing  to  unify 
but  that  this  ^s  a  bit  too  much  to  bear. 

Senator  Kennedy.  Senator  Bayh  ? 

Senator  Bayit.  Eeverend  Jackson.  I  salute  vou  for  taking  time  from 
your  rather  hectic  schedule.  It  is  traditional  that  you  have  been  willing 
to  do  so. 
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You  have  provided  tremendously  in  the  area  of  leadership  to  try  to 
make  it  posisible  for  everybody  to  have  a  full  chance  of  securing 
freedom. 

As  I  have  said  before,  I  have  been  perplexed  by  some  of  the  actual 
actions  or  deeds,  or  lack  thereof,  of  Judge  Bell  in  the  past. 

One  of  the  concerns  that  I  expressed  to  him  is  that  the  record  will 
show  that  we  are  indeed  choosing  an  Attornev  General  of  the  United 
States. 

He  has  been  talking  about  being  a  moderate,  which  I  suppose  one 
could  say  is  not  an  intolerable  role  for  a  judge  to  play. 

I  pointed  out  that  as  the  Attorney  General,  there  is  no  place  for 
moderation  in  the  pursuit  of  justice.  If  he  is  pursuing  that  responsi- 
bility he  has  to  be  an  activist  in  the  pursuit  of  enforcing  our  laws  and 
seeing  that  equality  and  justice  and  liberty  are  available  to  all  of  our 
citizens. 

It  seems  to  me  that  there  is  no  place  for  a  passive  Attorney  General 
or  a  moderate  Attorney  General. 

He  agreed.  He  agreed  that  there  was  a  different  role. 

The  question  tliat  I  ouess  we  have  to  ask  ourselves  and  answer  is  that 
those  are  words:  we  have  to  ask  ourselves  whether  we  can  trust  our 
man's  integrity  to  pursue  the  role  which  he  has  admitted  is  the  role  of 
the  Attorney  General.  I  am  concerned  about  the  loss  of  faith. 

You  have"  sort  of  put  your  finger  on  something  that  is  important, 
beyond  the  political  fact  of  life.  This  unity  did,  indeed,  elect  a  Presi- 
dent of  the  United  States.  A  large  percentao;e  of  the  minority  people 
in  this  country  saw,  and  hopefully  do  see,  a  President-elect  Carter  as  a 
new  day. 

Words  of  assurance  might  have  a  hollow  ring  to  some  who  have 
heard  those  words  before. 

Let  me  ask  you  this. 

If  you  had  reason  to  believe — what  evidence  do  we  have  to  say  that 
the  words  are  credible  today  ?  You  have  heard  the  words  before.  You 
have  seen  them  ignored.  I  have  reason  to  believe,  and  I  believe  this  is 
an  accurate  assessment,  that  if  Judge  Griffin  Bell  becomes  the  Attor- 
ney General,  then  a  man  like  Wade  INIcCree  will  be  put  in  the  role  of 
Solicitor  General.  I  have  reason  to  believe  that  every  conceivable  effort 
has  been  made,  and  I  read  this  in  the  press,  to  get  a  man  like  Johnson 
to  whom  you  give  high  marks,  to  be  the  Deputy  Attorney  General 
wlio  would  be  given  an  important  role  in  dohig  the  kinds  of  things 
that  we  are  concerned  about,  you  and  I.  Does  that  kind  of  thing  allay 
your  mind  at  all  or  relieve  your  mind  at  all  ? 

Mr.  Jacksox.  It  does  not. 

One  of  the  things  that  impressed  me  so  much  about  the  campaign 
was  that  for  a  moment  people  went  beyond  numbers  and  high  calcu- 
lation and  began  to  feel  again.  That  is  why  the  spirit  of  the  campaign 
was  so  significant. 

The  track  record  of  Jimmy  Carter  was  not  more  substantial  than 
the  track  record  of  Gerald  Ford,  but  it  was  the  revival  of  a  spirit  of 
hope  and  integrity  and  faith  and  trust  and  all  that.  Now  we  find  a  sit- 
uation where  there  is  a  collapse  of  hope  in  faith  and  trust. 

Furthermore,  when  one  considers  that  the  original  nominees  are 
names  like  Barbara  Jordan  and  Judge  Higginbotham,  for  those  names 
to  have  been  dropped,  those  names  would  not  have  brought  about  a 
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~week  of  hearing  and  national  division.  Those  names  were  dropped  in 
order  for,  really,  what  amounts  to  kind  of  a  cronyism  to  prevail. 

In  addition  to  the  notion  of  cronyism,  the  record  is  under  question 
and  people  are  disillusioned  with  the  nomination. 

I  would  suggest  that  people  like  Clarence  Mitchell  have  laid  out 
in  great  detail  the  A^ery  legal  reasons  why  we  take  another  position. 
But  the  sum  total  of  it  all  amounts  to  a  cloud.  Now  the  cloud  has 
burst  and  it  is  raining. 

We  were  promised  that  there  would  be  no  cloud  over  any  Cabinet 
member's  appointment,  particularly  over  the  area  of  Justice. 

Senator  Bayh.  I  think  the  two  names  you  mentioned  would  cer- 
tainly have  served  as  a  stimulus  around  which  this  seed  of  hope  could 
have  grown. 

"What  I  guess  I'm  after  is  that  I  can  understand  your  collapse  of 
faitli  and  this  kind  of  thing,  but  if  we  were  right — and  I  frankly 
think  we  were  right — who  thought  that  President  Carter  was  sin- 
cere and  if  Griffin  Bell  does  get  to  be  Attorney  General,  then  I  think 
some  of  us  are  going  to  liave  to  hope  and  believe  that  people  like 
AVade  McCree  or  Frank  Johnson  or  other  people  of  different  color 
who  have  had  a  track  record  of  actually  implementing  will  see  that 
in  addition  to  just  campaigTi  promises  and  nominations  that  these 
laws  function. 

You  are  not  comfortable  with  that,  and  I  understand  it. 

Could  I  ask  you  one  last  question. 

I  know  we're  under  time  restraints. 

Have  you  personally  had  any  relationship  with  Judge  Bell?  Do 
Tou  know  him  as  a  man  ?  Plave  you  talked  to  him  ? 

Mr.  Jackson.  No;  I  do  not  know  him  as  a  person.  I  have  snnply 
observed  his  conduct.  I  have  observed  the  reaction  of  people  in  whom 
I  have  a  tremendous  amount  of  faith  and  confidence. 

One  of  my  concerns,  I  must  admit,  jNIr.  Bayh,  today,  is  just  how  seri- 
ously the  Senate  committee  is  taking  this  matter.  Are  we  still  in  some 
honeymoon  with  President-elect  Carter? 

The  reason  I  cannot  afford  to  wait  100  days  is  because  enough 
cement  can  be  poured  in  100  days  to  lock  our  ankles  for  another  4 
to  8  years.  I  think  some  decisions  must  be  made  now. 

My  appeal  to  people  like  yourself  is  to  make  a  decision  now  and  not 
try  to  sweep  this  matter  under  the  rug. 

The  notion  of  split  justice,  if  this  is  rammed  down  our  throats  just 
because  wo  don't  have  the  power  and  just  because  we  don't  have  the 
votes,  the  spirit  of  this  will  spill  over  into  other  areas  of  this 
administration. 

Immediately  it  develops  a  protagonist  and  antagonist  relationship 
amongst  the  elements  that  unify  and  make  this  administration 
possible. 

I  think  that  unless  Mr.  Bell  is  rejected  the  Democratic  Party  is 
unfair,  I  think  that  those  of  you  sitting  here,  who  would  vote  just 
to  go  along,  would  be  unfair.  I  think  you  would  have  dealt  a  severe 
blow  to  us  as  a  people. 

Senator  Bayh.  Let  me  say  that  I  can  understand  how  you  would 
look  at  it  that  way.  I  regret  to  say  that  I  do  not  have  any  magic  litmus 
tests  that  we  can  apply  to  integrity.  Frankly,  I  suppose  you  don't  either. 
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I  can  understand  why  anybody  who  has  been  through  what  Jesse 
Jackson  has  been  through,  or  some  other  leaders,  like  Aaron  Plcnry, 
or  others  like  Clarence  JNIitchell,  never  really  believed  that  anybody 
who  was  white  could  really  give  them  a  fair  shake. 

I  think  we  can  try.  There  is  no  way  we  can  be  as  fully  sensitized 
to  it  as  some  of  you  who  are  actually  out  there  wearing  the  shoes 
and  the  skin  and  being  subjected  to  the  kind  of  abuse.  I  will  say 

Mr.  Jackson.  Mr.  Bayh,  let  me  make  this  clear.  Several  references 
have  been  made  to  me  here  as  a  black  leader.  I  have  not  referred  to 
anybody  as  a  white  Senator.  My  blackness  is  self-evident.  I  am  not 
here  based  on  ethnicity.  I  am  here  based  on  the  ethics  of  the  matter. 

The  question  of  having  a  more  national  representation  in  the  Cabi- 
net is  a  vei-y  serious  issue.  "VVlien  one  considers  that  the  palace  guard 
is  basically  Georgian  and  one  considers  that  the  key  economic  posts 
are  controlled  by  fiscal  conservatives  and  now  the  Justice  Department 
by  a  racial  conservative  this  matter  is  not  just  limited  to  our  ethnicity. 
There  are  some  ethical  questions  involved.  Even  the  impression  of 
cronyism  is  involved.  But  beyond  all  that  there  is  reasonable  doubt 
which  has  obviously  set  in. 

Senator  Bayji.  But  the  major  thrust  of  your  presentation  has  been 
the  92-percent  support  of  the  black  people  for  ^Ir.  Carter.  The  only 
alternatives  that  you  proposed  to  us  as  people  who  would  have  been 
an  excellent  Attorney  General  are  both  black  people. 

You  and  I  usually  go  down  the  same  road  to  accomplish  the  same 
goals. 

Mr.  Jackson".  It  just  happens  that  both  the  people  I  propose  are 
ethical  and  excellent.  [Laughter.] 

Judge  Frank  Johnson,  of  course,  is  very  white.  I  referred  to  people 
like  Ralph  INIcGill  and  Harry  Ashmore  from  the  south.  They  were 
very  white.  I  do  not  have  any  basic  reaction  to  people  from  the  south. 
I  was  born  and  bred  there.  It  is  not  a  question  to  m.e  of  regionalism  nor 
my  own  ethnic  interests.  There  is  a  higher  question  involved.  The  peo- 
ple who  have  testified  here  have  not  been  limited  just  to  that  concern. 
To  me,  it  finally  boils  down  to  the  reason  why  I  really  came  today — 
that  each  person  coming  to  the  banquet  day  and  making  his  own  testi- 
mony. There  are  some  of  you  sitting  there  who  come  out  of  a  tradition 
of  a  request  and  pursuit  for  justice.  Finally,  where  you  stand  publicly 
on  the  matter,  is  of  more  hope  to  us  than  just  where  Mr.  Bell  stands 
on  the  matter. 

Senator  Bayii.  I  appreciate  that. 

I  take  that  to  be  a  compliment  to  whom  you  may  be  referring.  This 
has  caused  at  least  myself  and  several  others  to  give  this  nomination  a 
great  deal  of  thought  and  to  spend  a  tremendous  amount  of  time  here 
probing  and  prying  and  trying  to  come  up  with  the  right  conclusion. 

Thank  you,  Mr.  Chairman. 

Senator  Kennedy.  Senator  Mathias? 

Senator  Matitias.  RevereTid  Jackson.  I  have  to  say  that  you  really 
put  it  to  us.  It  is  important  that  you  do,  because  this  is  what  raises 
the  bars  and  standards  for  this  committee.  Whatever  happens  as  a 
result  of  the  deliberations  of  this  committee  I  think  it  raises  the  stand- 
ards that  the  public  will  expect  of  the  Justice  Department.  It  raises 
the  standards  that  the  public  will  expect  of  government  generally. 
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Wlien  you  put  it  to  us,  tliouf!:li,  I  think  we  have  to  analyze  the  full 
measure  of  the  kind  of  dilemma  we  have.  You  are  absolutely  right 
that  this  nomination  has  shattered  a  lot  of  traditional  friends  and 
allies.  You  mentioned  Hariy  Ashmore,  for  example.  He  has  not  testi- 
fied in  this  hearing.  I  have  no  direct  communication  with  him.  I  have 
been  told  that  he  would  favor  Judge  Bell's  confirmation. 

Eugene  Patterson,  former  editor  of  the  xA.tlanta  Constitution,  a  dis- 
tinguished journalist  and  a  fine  human  being,  has  written  an  article 
which  is  in  the  record  of  these  hearings.  He  favors  the  confirmation  of 
Judge  Bell. 

So,  the  balance  that  has  to  be  struck  by  this  committee  is  a  very  diffi- 
cult one.  It  is  a  verv^  poignant  kind  of  problem  for  us.  Knowing  you 
and  Clarence  IMitchell  as  Ave  know  you,  and  knowing  the  others  who 
have  testified,  it  is  tough. 

Mr.  Jackson.  ]Mr.  ]\Iathias,  when  you  consider  the  relationship  po- 
tentially between  the  Justice  Department  and  the  FBI  in  the  assassina- 
tion probes  which  are  now  going,  and  when  you  consider  that  we  just 
came  out  of  a  crisis  around  the  Presidency  involving  the  "Watergate 
issue,  there  were  really  two  things  that  pulled  the  Nation  out  of  that 
crisis. 

Part  of  it  was  a  President  in  Mr.  Ford  who  brouo;ht  some  measure 
of  stability,  but  there  was  also  the  rather  impeccaole  integrity  and 
reputation  of  Mr.  Levi  who  came  to  that  office.  Whether  you  take  his 
views  to  be  conservative  or  liberal,  his  integrity  was  impeccable. 
Really,  it  was  the  integrity  of  an  Elliott  Richardson  during  the  week- 
end of  the  height  of  the  crisis,  so  to  speak.  That  department  is  too 
pivotal  for  us  to  move  on  it  with  reasonable  doubt. 

I  get  the  impression  from  actions  of  people  today,  including  Mr. 
Bell,  that  the  decision  has  been  made  and  they  are  preparing  for  the 
Inaugural. 

That  is  kind  of  an  insult.  I  don't  think  we  should  even  go  on  fur- 
ther unless  we  are  dead  serious.  At  least  for  those  who  must  remain, 
I  think  you  have  a  major  obligation  to  challenge  Mr.  Carter  on  a  nomi- 
nation that  has  divided  the  House. 

It  is  not  a  matter  of  who  wins.  Anybody  who  wins  will  have  a  war 
with  ashes.  There  can  be  no  win  in  this  situation.  That  is  why  we 
should  have  someone  whose  integrity  and  record  is  such  that  it  does 
not  bring  about  a  division  of  the  House. 

Senator  Mathias.  You  have  touched  on  this  earlier. 

This  committee  has  obtained  from  Judge  Bell,  as  a  result  of  hear- 
ing pressures  and  as  a  result  of  this  process,  a  number  of  very  im- 
portant commitments. 

For  instance,  there  was  one  which  I  don't  think  has  been  mentioned 
specifically,  which  is  his  commitment  to  enforce  the  Open  House  Act, 
to  insure  open  housing  and  removing  zoning  and  other  restrictive  land 
use  which  are  used  to  promote  segregation  in  housing. 

Are  these  impressive  to  you. 

Of  course,  when  I  think  of  the  commitments  of  this  sort.  I  am  re- 
minded of  a  statement  that  is  attributed  to  Aeschylus  who  said  that  "It 
is  not  the  oath  that  makes  the  man  but  the  man  who  makes  the  oath." 

That  is  the  nub  of  our  problem. 

Mr.  Jackson.  You  know,  I  am  not  great  for  quoting,  Mr.  Mathias. 
I  am  a  country  preacher,  but  I  will  share  an  observation :  "Truth  is 
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like  electricity  to  the  extent  that  it  has  to  have  a  conduit."  If  you 
don't  have  a  sound  conduit  you  will  have  static  and  a  fire  and  an 
explosion.  A  conduit  through  which  these  fine  words  come  represent 
static. 

The  real  inconsistency,  however,  of  being  in  a  private  white  segre- 
gated club  12  years  after  the  public  accommodations  bill  has  passed 
and  then  leaving  the  club,  not  because  ethical  standards  of  Mr.  Carter 
challenged  him  on  that  but  because  the  press  exposed  him  on  the  mat- 
ter, and  his  very  expression  of  reluctance  indicates  that  the  Confeder- 
acy is  still  very  deep  in  this  man's  chest.  He  may  be  the  Attorney 
General  because  we  don't  have  the  votes,  but  we  could  never  trust  him. 

Senator  Matiiias.  What  about  the  force  of  example?  You  have 
Hugo  Black  and  Lyndon  Johnson,  who  have  been  brought  up  a  num- 
ber of  times  in  these  liearings.  They  were  southerners  who  had  de- 
plorable records  in  civil  rights.  But  they  did  change  and  brought  a 
lot  of  other  people  with  them.  It  is  a  little  like  they  said :  Richard 
Nixon  was  the  right  man  to  go  to  China,  because  with  his  history  and 
his  background,  he  was  the  one  person  who  could  change  our  policy 
on  China. 

If  someone  who  has  been  a  part  of  the  Vandiver  massive  resistance 
movement  comes  to  the  Justice  Department  and,  in  fact,  does  provide 
a  measure  of  leadership,  can  he  bring  more  people  with  him  than,  let's 
say,  a  northern  liberal  who  would  not  have  those  associations  out  of  his 
past? 

Mr.  Jackson.  To  me,  the  process  of  forgiveness,  first,  involves  the 
person  involved  seeking  forgiveness.  Mr.  Bell  expresses  no  regret  for 
his  past.  He  is  only  reluctantly  moving  to  the  future  under  the  most 
political  oportunisitic  situations,  the  chance  to  be  the  Attorney  Gen- 
eral of  the  United  States.  To  be  sure  that  ])eople  who  come  from  a  long 
ways  can  deliver  more 

i  question  coming  out  of  a  period  of  extreme  distrust,  extreme 
anxiety,  extreme  cynicism,  where  we  move  into  a  new  day  and  a  new 
candidate  who  symbolizes  hope.  Do  we  need  to  take  the  risk  ?  I  think  it 
is  unnecessary  and  a  dangerous  risk. 

Furthermore,  Avhen  the  President  indicated  that  he  would  find  the 
best  that  the  Nation  has  to  offer,  I  am  sure  there  is  no  doubt  but  that 
this  man  is  not  the  best  that  the  Nation  has  to  offer.  Is  there  any  doubt 
in  your  mind  that  he's  the  best  that  this  Nation  has  to  offer? 

Senator  Mathtas.  We  had  Mr.  Jaworski  here  the  other  day.  He  was 
a  witness  in  favor  of  confirmation.  He  said :  No ;  he  was  not  the  best. 
But  he  thought  he  was  qualified.  But  not  the  best. 

Mr.  Jackson.  My  case  rests. 

Senator  Kennedy.  Senator  Riegle  ? 

Senator  Eiegle.  Thank  you,  INIr.  Chairman. 

Just  on  that  point,  I  tliink  it  is  often  tlie  case  that  we  do  not  get 
the  Cabinet  nominees  or  Cabinet  officers  who  are  the  best  for  a  variety 
of  reasons.  Not  that  that  should  be  used  as  an  excuse  in  this  case,  but 
as  sort  of  a  statement  of  fact. 

I  appreciate  your  testimony  very  much.  I  want  to  get  into  it  in  a 
second,  althouffh  I  want  to  get  one  thing  clear  for  the  record. 

This  is  my  first  opportunity  to  serve  as  part  of  a  confirmation  proc- 
ess and  also  to  serve  on  a  temporary  basis  on  this  committee. 
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I  just  want  to  say  with  respect  to  the  efforts  of  the  committee  to 
try  to  examine  the  record  and  cross-examine  the  witness  in  this  case 
that  I  think  quite  a  thorough  job  has  been  done. 

The  witness  was  placed  under  oath  at  the  outset.  There  has  been 
considerable  cross-examination.  I  think  a  lot  of  it  has  been  pointed. 

I  have  heard,  although  I  do  not  know  if  it  is  true  or  not,  press 
accounts  to  the  effect  that  no  previous  Attorney  General  has  been 
here  as  long  nor  have  the  hearings  gone  on  in  as  complete  a  length 
as  has  been  so  in  this  case. 

This  does  not  mean  that  we  have  done  enough.  I  am  not  suggesting 
that.  But  it  does  seem  to  me  that  a  good  faith  effort  is  being  made  to 
lay  the  record  out  as  completely  and  fully  as  possible.  I  think  it  is 
necessary  that  that  be  done. 

Having  said  that,  I  think  there  is  something  wrong  in  this  case  with 
this  nominee.  I  think  the  fact  that  you  are  here  and  felt  compelled  to 
come  and  the  fact  that  Aaron  Henry  was  here  and  felt  compelled  to 
come  and  that  Clarence  Mitchell  was  here  and  others  have  come  and 
there  will  be  others  here  today,  before  one  word  is  spoken  in  terms 
of  what  the  case  is  that  you  bring,  there  is  the  fact  itself  that  there 
is  this  kind  of  opposition.  And  that  it  is  as  significant  as  it  is.  This 
ought  to  tell  us  something.  It  tells  me  something.  It  tells  me  that  there 
are  some  elements  missing  in  this  particular  appointment. 

I  tend  to  agree  with  your  general  position  that  there  is  an  inconsist- 
ency here,  and  that  the  Attorney  General  appointment  by  itself  is 
a  A^ery  powerful  statement.  When  that  name  was  issued  and  that  in- 
dividual was  put  forward,  the  power  of  that  statement  covers  all  50 
States  which  you  referred  to.  I  do  not  think  that  statement  that  was 
let  loose  is  in  line  with  what  the  campaign  suggested  and  what  people, 
rightly  I  think,  expected.  Not  just  in  the  black  community  but  across 
the  board.  I  am  troubled  about  that,  because  I  think  there  is  an  in- 
consistency here.  The  question  is  how  that  gets  explained.  Also,  the 
question  is  the  degree  to  which  it  is  justified  or  whether  or  not  there 
is  a  case  strong  enough,  on  the  other  side,  to  turn  down  a  nomination 
to  the  Cabinet. 

What  is  the  unemployment  rate  among  young  peo]3le  today  in  the 
city  of  Chicago  ? 

Mr.  Jackson.  Among  young  blacks  it  is  about  42  percent.  Among 
young  whites  it  is  between  19  and  21  percent. 

Senator  Riegle.  So  overall  we  are  talking  about  something  in  the 
35-percent  range  in  terms  of  all  young  people  in  the  city  of  Chicago? 

Mr.  Jackson.  Correct. 

Senator  Riegle.  That  is  also  true  in  the  city  of  Detroit,  in  my  State. 
It  is  true  in  most  of  the  cities  across  the  country. 

What  is  the  situation  with  respect  to  housing  dn  the  city  of  Chicago, 
especially  with  respect  to  people  on  the  low  end  of  the  income  scale  ? 

Mr.  Jackson.  Well,  they  refuse  to  build  any  more  houses  for  poor 
people  because  the  judge  has  ruled  that  they  must  be  spread  out  and 
put  into  areas  that  are  not  traditionally  black.  Based  upon  that,  the 
city  has  had  the  money  held  up.  The  judge,  after  several  years,  has 
had  to  circumvent  that  order  and  begin  to  build  houses 

Senator  Riegle.  ^Vhat  about  the  cost  of  housing,  apart  from  access 
to  housing  ? 
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Mr.  Jackson.  The  cost  lias  gone  up  while  the  unemployment  has 
matched  it. 

Senator  Riegle.  How  would  you  describe  the  level  of  hope  in  the 
community  today  among  young  people,  whether  they  be  black  or 
white? 

]Mr.  Jacksox.  What  ? 

Senator  Riegle.  How  would  you  describe  the  level  of  hope  in  the 
future  among  voung  people  in  'Chicago,  whether  black  or  white,  in 
light  of  the  job  situation  and  in  light  of  the  housing  situation  find  in 
light  of  the  otlier  problems  that  we  know  exist  in  the  major  urban 
centers? 

jMr.  Jacksox.  T  would  say  kind  of  a  mixed  bag,  to  the  extent  that 
many  wlio  had  drifted  into  cynicism  and  drug  addiction  and  kind  of 
raw  attitudes  we  were  able  to'bring  into  this  campaign  and  to  register 
them  to  vote.  They  represent  the  vanguard  of  revived  hope. 

It  is  that  same  "element  now  tliat  had  the  revived  hopes  whiph  now 
see  those  hopes  being  dashed  with  the  way  the  amnesty  question  has 
basieall}^  been  geared  to  upper  middle  income  whites  as  opposed  to 
everybody  who  resisted  tlie  Vietnam  war. 

The  Judge  Bell  situation  looks  lilve  an  absolute  coanmitment  to  the 
status  quo  which  would  be  injustice,  I  would  say,  that  would  go  back 
to  the  down  side  again. 

Senator  RipXxLe.  So  you  are  saying  it  was  a  temporary  period  where 
hopes  were  lifted  because  it  looked  like  things  might  change  and  get 
better  and  now  tliat  is  in  jeopardy  ? 

jSIr.  Jack  SOX.  Con-ect. 

Senator  Riegee.  That  to  me  is  a  significant  point.  T  do  not  know 
that  under  the  strict  rules  of  evidence,  traditionally  those  kinds  of 
things  have  l)een  considered  Avhen  weighing  the  suitability  of  a  Cabi- 
net nominee.  But  I  do  not  think  we  liave  been  at  the  same  time  before. 
We  have  not  been  at  1977  before.  I  don't  think  we  have  gone  through 
the  prior  history,  that  we  have  recent!  y . 

I  want  to  say  to  you  again,  as  I  said  to  Judge  Bell  when  he  was  in 
the  chair  that  you  are  in  now,  that  I  have  l^een  here  10  years  on  the 
House  side,  and  I  have  seen  six  Attorneys  General  and  two  convicted 
of  crimes  and  one  waiting  to  g;o  to  prison  now.  We  have  come  through 
the  tortured  historv  of  the  Vietnam  war  and  the  fight  for  justice  in 
this  country  and  other  things.  I  do  not  think  there  is  a  more  important 
Cabinet  officer  in  the  Cabinet  than  the  Attorney  General. 

I  think  tlie  message  that  goes  with  the  appointment  is,  in  some  re- 
spects, as  important  as  the  individual  who  is  named.  It  concerns  me 
that  the  meaning  that  this  particular  appointment  is  carrying  across 
the  country  and  particularly  in  light  of  the  fact  that  it  seems  not  to  be 
consistent  wit]\  what  was  put  forth  during  the  campaign.  I  am 
troubled  about  that. 

Mr.  Jacksox.  I  also  want  to  say  that  I  really  believe  that  those  of  us 
who  are  testifying  against  INIr.  Bell  may  very  well  be  punished  for 
doing  so.  We  will  be  in  great  disfavor  with  this  administration.  It  is 
interesting  and  kind  of  paradoxical  that  those  who  put  Mr.  Carter  in 
office  are  now  expressing  growing  disappointment  and  those  who 
voted  against  him  are  now  feeling  that  they  made  the  wrong  choice. 
Somethino;  not  ffood  is  occurring. 
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I  also  feel  that  if  a  President,  during  this  period,  can  look  at  the 
NAACP  and  tiie  Congressional  Black  Caucus  and  take  an  absolute 
commitment  to  a  ])iith  that  runs  counter  to  their  notions  of  justice 
for  the  disenfranchised  people,  then  that  is  a  level  of  arrogance  that  is 
very  dangerous  for  us.  That  frightens  me. 

Senator  Riegle.  I  have  one  other  thing  that  I  would  like  to  cover 
with  you.  I  also  raised  this  with  the  witness  who  appeared  just  prior 
to  you. 

There  has  been  reference  from  time  to  time  to  whether  or  not  there 
is  a  smoking  gun,  because  we  have  sort  of  gotten  into  the  notion  that 
there  has  to  be  a  smoking  gun  out  of  the  Watergate  period,  and  so 
forth.  I  think  there  are  times  when  the  nominee  perhaps  ought  to  be 
rejected  without  there  necessarily  being  a  single  smoking  gun.  I  do 
not  think  that  is  the  only  kind  of  evidence  that  is  sufficient. 

What  I  am  wondering  about,  and  the  part  that  disturbs  me,  is 
whether  or  not  there  is  a  pattern  over  a  long  period  of  time  in  a  num- 
ber of  areas,  case  decisions,  the  Carswell  letter,  belonging  to  private 
clubs,  the  decision  about  leaving  the  private  clubs  and  leaving  the 
Federal  bench,  the  role  during  the  Vandiver  years,  and  so  forth, 
whether  there  is  a  common  thread  that  runs  through  all  of  these 
different  areas  of  controversy  which  have  arisen  which  would  suggest 
some  kind  of  an  insensitivity,  an  ingrained  insensitivity,  or  a  blind 
spot  in  Judge  Bell  that  he  might  necessarily,  without  necessarily 
thinking  about  it,  carry  into  the  job  or  into  anything  he  does. 

Mr.  Jackson.  When  the  Julian  Bond  case  came  up,  it  was  not  just 
that  the  judge  voted  against  Julian  taking  a  seat  but  the  vitriolic 
language  used  was  a  manifestation  of  his  true  perspective.  The  reason 
why  this  matter  cannot  be  confined  to  race  is  that  for  a  job  which  is  so 
national  with  such  international  ramifications,  one  cannot  have  a  re- 
gional mentality.  This  job  requires  a  national  perspective,  the  running 
of  justice  throughout  the  entire  United  States.  Unless  one  has  some 
evidence  of  a  national  perspective — vision  is  more  fundamental  than 
techniques  of  law  in  this  matter — just  having  the  perspective  of  the 
many  regions  of  the  country  and  the  lieartland  of  the  country  and  the 
diversity  of  the  country  and  the  heterogeneous  nature  of  the  coun- 
try— we"  have  had  the  kind  of  black-white  notion  with  Mr.  Bell  in  the 
South,  but  how  does  he  relate  to  the  Hispanic  people?  He  has  had  no 
contact  with  them  at  all.  How  does  he  relate  to  people  in  Hawaii?  I 
question  the  qualifications  of  this  man,  based  upon  insufficient  per- 
spective for  the  size  of  the  job.  We  are  still  committed  at  this  point  to 
justifying  how  well  he  did  in  one  garden  or  in  a  major  plantation. 

Senator  Riegle.  Along  that  same  line,  it  seems  to  me  that  there  has 
to  be  national  competence.  To  me  it  is  not  enough  that  perhaps  people 
out  of  the  Atlanta  experience  and,  of  course,  even  the  responses  of 
witnesses  there  have  not  been  uniform,  because  Julian  Bond  stands  on 
one  side  of  that  and  some  others  stand  on  the  other  side,  but  in  terms 
of  national  competence,  apart  from  regional  competence  and  Atlanta 
area  competence,  I  have  not  by  and  large  heard  much  evidence  pre- 
sented along  that  line.  But  I  hear  national  doubts.  I  hear  some  serious 
national  skepticism.  And  to  me  that  gets  to  the  point,  not  just  of 
someone's  background  but  of  someone's  ability  to  perform.  It  seems 
to  me  that  unless  there  is  sufficient  competence,  on  a  broad  basis  for 
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someone  wlio  undertakes  a  job,  it  is  very  hard  to  get  that  job  done, 
especially  a  job  that  requires  moral  leadership.  I  think  this  particular 
post  does,  as  perhaps  as  much  as  any  other  Cabinet  post. 

So  I  appreciate  your  coming.  I  appreciate  your  comments,  and  we 
will  weigh  them  carefully. 

Senator  Bayh  (acting  chairman).  Are  there  further  questions? 

Let  me  ask  one  further  question. 

First  of  all,  let  me  ask  a  favor. 

If  your  concern  is  borne  out  that  retribution  is  heaped  upon  you,  who 
have  had  the  courage  to  come  here  and  speak  out  your  conviction,  I 
ho]:)e  that  some  of  us  on  the  committee  will  be  the  first  to  know. 

I  hope  and  pray  that  that  is  not  the  case.  I  can  understand  your  con- 
cern, but  I  hope  you  will  be  quick  to  let  us  know  if  any  indication 
of  tliis  happens. 

Mr.  Jackson.  Our  experience  is  that  once  this  kind  of  heated  situa- 
tion occurs  and  people  are  divided  into  protagonists  and  antagonists, 
that  is  the  basis  for  the  enemy's  list  mentality. 

As  a  result  of  this  testimony,  which  has  been  split,  some  are  ingra- 
tiated to  the  administration  and  some  are  on  the  outs.  That  is  a  very 
dangerous  situation. 

We  have  experienced  the  reaction  enough  to  know  what  this 
represents. 

Senator  Bayii.  I  understand  your  feeling,  but  when  this  decision  is 
made,  if  Judge  Bell  becomes  the  Attorney  General,  then  I  think  it  be- 
comes incumbent  upon  all  of  us,  those  for  and  against,  should  under- 
stand that  we  need  to  pull  together  and  put  aside  feelings  of  either 
advocacy  or  reservation  and  get  on  with  making  the  system  of  justice 
in  this  country  function  the  way  you  and  I  would  like  to  see  it 
function. 

That  cannot  happen  if  they  go  down  the  witness  list  and  say: 
OK.  We're  going  to  get  old  Jesse  or  Clarence  or  whoever  else  it  might 
be. 

I  think  I  speak  for  a  strong  majority  of  this  committee  when  I  say 
that  we  would  not  stand  for  that  kind  of  thing.  I  am  not  in  any  way 
suggesting  that  you  don't  have  good  reason  because  of  past  experi- 
ence to  feel  that  way,  but  you  have  a  lot  of  allies  here.  We  can  keep 
that  kind  of  thing  from  happening. 

Are  there  further  questions? 

I  am  not  sure  that  this  is  not  presumptuous  of  me  to  take  the  mantle, 
but  for  the  sake  of  time  let  us  go  forward. 

]Mr.  Jackson.  May  I  ask  you  a  question  ? 

Senator  Bath,  Certainly. 

Mr.  Jackson.  Would  it  be  too  much  to  ask  that  on  the  sum  total  of 
your  evidence,  at  least  in  the  case  where  there  is  a  division  of  the  house, 
that,  first,  those  of  you  who  come  down  on  the  nonconfirmation  of 
Mr.  Bell's  side  stand  up  and  not  cast  a  vote  of  unanimous  consent, 
when  there  is  not  unanimous  consent,  but  in  fact  will  stand  to  your 
convictions. 

Second,  if  that  group  loses,  will  those  of  you  who  vote  in  that  fashion 
go  to  Mr.  Carter  before  a  vote  is  rushed  through  today  and  appeal  to 
him  based  upon  the  division  of  the  house  to  reconsider  Mr.  Bell's 
nomination  and  not  just  run  this  matter  down  our  throats  today? 
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Senator  Bath.  I  cannot  speak  for  anybody  else.  I  assume  there  will 
be  an  open  committee  session.  Everybody  will  have  the  right  to  vote 
yes  or  no,  depending  upon  his  convictions. 
_  Mr.  Jacksox.  I  am  just  suggesting  that  the  need  in  this  instance, 
since  we  are  seeking — in  many  instances,  I  get  the  impression  that  peo- 
ple are  seeking  quietness  and  not  peace.  Quietness  is  the  absence  of 
noise  and  peace  is  the  presence  of  justice. 

Unless  the  minority  report  in  this  instance,  where  it  appears  to  be 
inclined,  stands  up,  then  we  would  not  have  a  semblance  of  check  and 
balance  or  a  balance  of  power. 

Our  only  protection  ultimately  in  this  administration  is  for  Demo- 
crats to  remain  aggressive  around  principles  and  not  unify  simply 
around  a  label. 

I  cannot  forget  that  we  voted  for  ISIr.  Kennedy,  over  and  against 
Mr.  Xixon,  in  1960.  I  think  that  was  the  right  decision.  But  it  required 
a  march  on  Washington.  It  required  a  lot  of  Democrats  standing  up 
to  move  up  toward  a  public  accommodations  bill. 

I  cannot  forget,  even  as  we  congratulated  Lyndon  Baines  Johnson 
about  the  voting  rights  bill,  that  when  Dr.  King  received  his  Nobel 
Peace  Prize  and  came  back,  at  a  White  House  reception,  he  asked  Mr. 
Johnson  about  the  voting  rights  bill  for  people  who  were  disenfran- 
chised in  the  South,  he  said  that  the  Congress  was  too  conservative  and 
and  it  couldn't  get  passed.  Dr.  King  did  not  belabor  the  case,  but  some- 
where between  Selnui  and  ^Montgomery,  Democrats  began  to  stand  up. 
"This  was  to  force  a  Democratic  administration  to  pursue  democracy. 

Just  as  the  march  on  Washington  really  gave  Mr.  Johnson  a  chance 
to  be  great,  and  he  made  the  right  decision,  and  just  as  the  voting  rights 
march  gave  Mr.  Johnson  a  chance  to  be  great,  and  he  made  the  right 
decision,  unless  those  of  us  who  are  basically  voting  Democrat  stand 
up,  we  will  not  give  Mr.  Carter  a  chance  to  be  great. 

We  must  affect  the  alternatives  under  which  he  makes  decisions.  The 
longer  that  he  can  feel  that  he  can  turn  diplomats  into  floormats  he 
will  not  have  the  challenge  to  set  up  and  make  sound  decisions  in  my 
judgment. 

Senator  Bath.  I  would  like  to  protect  your  right  to  make  the  assess- 
ment of  what  you  think  stand  up  means.  I  would  suggest  that  you 
vrould  not  try  to  suggest  that  some  of  us,  who  have  been  out  there  try- 
ing to  do  some  of  these  things,  might  not  avail  ourselves  of  different 
vehicles  to  stand  up  than  you  might  feel  were  pertinent. 

I  do  not  think  that  it  is  just  Democrats  who  stand  up.  There  is  a 
man  right  there  [indicating  Senator  Mathias]  who  has  been  standing 
up,  regardless  of  how  we  might  vote  on  this  nominee. 

There  are  a  number  of  things  that  are  going  to  be  the  litmus  test, 
letting  the  President  know  and  letting  the  Attorney  General  know  that 
we  intend  to  continue  a  vigorous  pursuit  of  justice. 

I  do  not  want  to  speak  for  my  friend  from  Maryland,  but  he  has 
been  out  there  with  several  of  us  in  the  past.  We  do  not  intend  to 
back  away. 

Senator  Mathias.  The  Senator  from  Indiana  is  very  kind. 

I  do  not  want  to  prolong  this.  I  will  not  frame  any  personal  justifi- 
cation, but  I  do  think  this  struggle  is  a  bipartisan  one.  It  is  important 
that  it  has  been. 
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For  all  of  the  rhetoric  of  the  1960  Presidential  campaign,  the  first 
civil  rights  bill  was  introduced  in  the  Congress  and  came  along  2  years 
after  that  campaign.  It  was  a  public  accommodations  bill.  It  was  intro- 
duced in  the  House  of  Representatives  by  Congressman  McCullough 
from  Ohio,  Congressman  Lindsey  from  New  York,  and  Congressman 
Mathias  from  Maryland. 

And  I  think  the  strength  of  the  campaign  was  that  it  was  a  strong 
bipartisan  thing,  and  I  think  that  the  strength  of  the  civil  rights 
movement  in  this  country  and  protection  of  civil  liberties  and  civil 
rights  has  got  to  be  a  strong  bipartisan  movement. 

But  I  think  that  your  question  puts  it  in  very  stark  perspective,  the 
job  before  us.  And  this  is  an  interesting  job.  Because  under  the  Con- 
stitution the  appointed  power  in  this  country  is  divided  into  two  steps : 
One,  the  nomination  and  the  other  the  confirmation. 

Now  the  nominating  power  is  a  broad  and  plenary  power.  The  Presi- 
dent, as  he  looks  across  the  215  million  Americans,  can  choose  any  one 
of  them  to  nominate.  And  he  can  apply  whatever  tests  he  chooses  to 
choices  that  he  makes  in  the  nomination. 

When  that  nomination  comes  to  us  for  the  balance  of  the  appointive 
act,  we  have  a  very  restricted  and  limited  choice.  We  do  not  look  out 
across  215  million  Americans  and  say  whom  we  would  choose.  We  have 
to  say :  Is  the  President's  nominee  qualified,  a  much  more  restrictive 
role. 

I  hear  what  you  are  saying.  And  I  think  your  suggestion  is  an  im- 
portant one.  But  I  want  you  to  understand  the  exact  role  that  we  play 
in  this. 

Mr.  Jacksox.  I  don't  want  you  or  Mr.  Bayh  or  ]Mr.  Riegle  to  feel  that 
my  direct  challenge  is  intended  to  be  an  insult  or  an  expression  of  dis- 
respect. 

Senator  Mathias.  I  don't  take  it,  I  don't  look  upon  it  as  a  challenge. 
I  look  upon  it  perhaps  as  an  exhortation  but  not  as  a  challenge. 

Mr.  Jacksoj^.  Yes.  But  my  point  is  that  people  vote  for  the  Presi- 
dent, but  they  also  vote  for  their  Congressmen  and  Senators.  That  is 
part  of  the  genius  of  the  system,  checks  and  balances. 

Unless  people  at  your  level  stand  up  to  protect  us  at  that  level,  we 
will  not  be  protected. 

I  think  the  reason  why,  as  I  have  watched  Parren  Mitchell  and 
Clarence  ISIitchell  in  the  last  few  days,  I  would  not  go  to  this  length 
in  testimony,  but  there  is  a  sense  of  desperation  setting  in  in  our 
community. 

I  got  the  impression  that  this  long,  cold  winter,  once  it  thaws  out,  is 
going  to  create  a  long,  hot  summer  unless  some  changes  take  place  that 
we  do  not  at  this  point  see  any  evidence  of.  But  we  heard  evidence  of 
this  back  in  November  and  in  the  fall  of  the  year. 

We  are  victimized  here  by  some  rather  radical  shifts  since  this  elec- 
tion. We  heard  full  employment  all  day  and  all  night  during  this  elec- 
tion. Now  we  find  ourselves  with  all  this  talk  about  tax  cut  and  people 
who  have  no  jobs  and,  therefore,  they  do  not  have  any  taxes  to  be  cut. 

We  heard  full  emplojanent  and  Hawkins-Humphrey  bill  every  day 
and  every  night,  and  now  we  are  talking  about  5  and  6  percent  unem- 
ployment that  can  be  tolerated  for  the  next  4  years.  We  heard  that 
blacks,  based  upon  our  investment  in  the  Democratic  Party,  that  we 
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would  be  appraised  based  upon  our  investment  in  the  Democratic 
Party  and  not  just  in  the  general  population. 

So  there  was  a  commitment  in  Charlotte,  N.C,  to  the  25-percent  fig- 
ure as  a  round  figure.  Now  that  figure  has  shifted  to  10  percent.  There- 
has  been  a  rather  major  shift. 

The  talk  was  about  our  being  able  to  function  vertically  and  hori- 
zontally in  this  administration  with  equity  and  parity.  \Ye  end  up 
with  1  out  of  11  Cabinet  members.  We  have  one  Cabinet  member 
out  of  ]Mr.  Ford  and  gave  him  almost  no  votes  and  got  a  substantially 
more  significant  Cabinet  post  out  of  Mr.  Ford. 

I  sit  here  this  morning  with  a  measure  of  frustration,  because  we  had 
less  than  2  million  black  voters  in  1960  and  got  a  Cabinet  member  over 
at  HUD  and  16  years  later  we've  still  got  a  Cabinet  member  over  at 
HUD  but  more  than  8  million  votes.  The  black  vote  has  been  devalued. 

We  are  concerned  about  this  matter.  I  am  appealing  to  you  to  do 
that  which  you  have  to  do — that  is,  to  get  the  message  across  as  some 
of  us  cannot  be  heard  through  the  channels  this  formal  and  legal. 

We  cannot  express  it  in  the  suits.  We  have  to  express  it  in  the  streets. 
This  is  not  a  threat.  It's  a  promise.  We  have  no  choice  but  to  represent 
the  voices  of  the  unheard. 

Senator  Mathias.  Thank  you  very  much. 

Senator  Bayh.  Thank  you,  Mr.  Jackson.  We  appreciate  your  pres- 
ence and  testimonj'. 

Our  next  witness  is  Dean  Monroe  Friedman,  Dean  of  Hofstra  Law 
School. 

TESTIMONY  OF  MONROE  FRIEDMAN,  DEAN,  HOFSTRA 

LAW  SCHOOL 

ISIr.  Friedivian.  Thank  you,  Mr.  Chairman.  I  am  grateful  for  the 
opportunity  to  appear  here  this  morning.  I  apologize  to  the  committee 
that  I  did  not  have  a  written  statement  to  submit.  I  was  able  to  ar- 
range to  be  here  at  5  o'clock  last  night  after  my  secretary  had  left, 
and  I,  therefore,  could  not  prepare  a  written  statement. 

I  would  like  to  begin,  for  the  sake  of  candor,  by  stating  that  I  am 
opposed  to  Mr.  Bell's  appointment  on  grounds  other  than  those  which 
I  am  here  toda}'  principally  to  discuss,  that  is,  his  conduct,  his  ethical 
conduct  in  judicial  office. 

I  agree  with  President-elect  Carter  that  the  Attorney  General, 
above  all  others,  must  be  removed  from  politics  and  independent  of 
the  White  House.  I  agree  with  Mr.  J^oll  hiinsolf  that  the  Attorney 
General  himself  is  a  symbol  of  equal  justice  before  the  law. 

Senator  Mathias.  Mr.  Chairman,  may  I  interrupt  a  moment  ? 

Senator  Bayh.  Certainly. 

Senator  Mathias.  You  said  you  are  going  to  testify  on  the  question 
of  judicial  ethics.  Perhaps  it  might  be  useful  to  establish  what  quali- 
fications you  have  as  an  expert  on  that  subject.  I  do  not  think  we  hold 
strict  standards  in  this  committee  as  a  court  of  law  would,  but  I  think 
if  your  testimony  is  to  have  force,  you  ought  to  establish  yourself. 

;^Ir.  Friedman.  I  understand. 

Senator  Bayh.  I  say  this.  Dean,  and  I  say  it  without  any  reference 
to  any  particular  individual,  but  unfortunately  the  jurors  who  sit  in 
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judgment  on  this  question  have  traditionally  not  required  the  same 
standard  of  themselves  as  they  require  of  others. 

Mr.  FRrEDMAN.  Senator  Mathias,  I  am  the  author  of  a  book  on  legal 
ethics,  "Lawyers'  Ethics  in  an  Adversary  System,"  which  among  other 
things  has  received  an  American  Bar  Association  Gavel  Award  Cer- 
tificate of  Merit.  I  am  a  member  of  the  Legal  Ethics  Committee  of  the 
District  of  Columbia  Bar  and  for  2  years  served  as  chairman  of  that 
committee.  I  am  former  chairman  of  the  Federal  Bar  Association's 
Committee  on  Disciplinary  Standards  and  Procedures.  I  am  currently 
chairman  of  the  Society  of  American  Law  Teachers  Committee  on 
Professional  Responsibility. 

I  have  also  qualified  as  an  expert  witness  on  legal  ethics  in  both 
Federal  and  State  cases.  I  can  submit  additional  material  at  a  later 
date  if  you  like,  but  I  hope  that  will  suffice  for  the  autobiographical 
aspect  for  today. 

As  one  wdio  voted  for  Mr.  Carter  for  the  President,  therefore,  I  was 
dismayed  at  the  appointment) — at  the  nomination — of  Mr.  Bell  whom 
I  consider  to  be  singidarly  inappropriate  on  both  President-elect  Car- 
ter's standard  and  on  Mr.  Bell's  own  standard  of  the  kind  of  person 
we  should  have  for  Attorney  General. 

I  did  not,  how^ever,  seek  the  opportunity  to  testify  in  that  regard 
until  I  learned  yesterday  about  Mr.  Bell's  role  in  the  Biscayne  Bay 
case. 

I  will  discuss  that  in  more  detail  later,  but  my  conclusion  is  that  he 
violated  both  Federal  law  and  judicial  ethics  and  demonstrated  an 
insensitivity  to  questions  of  conflict  of  interest  which  President-elect 
Carter  has  properly  emphasized  as  being  one  of  our  most  important 
concerns  today. 

If  you  win,  I  think  there  is  an  element  in  this  testimony  of  a  smok- 
ing gun  as  distingiiished  merely  from  an  expression  of  political  view- 
point which,  incidentally,  I  do  not  intend  to  deprecate. 

The  standards  for  disqualification  of  a  Federal  judge  are  found 
in  four  principal  sources :  One  is  28  United  States  Code,  section  144 
and  section  455 ;  another  is  the  Code  of  Judicial  Conduct  principally 
in  section  3  (c)  and  (d)  ;  the  third  is  in  Judicial  Decisions,  especially 
of  course  those  of  the  Supreme  Court  of  the  United  States ;  and  the 
fourth  are  in  the  opinions  of  the  Advisory  Committee  of  the  Judicial 
Conference. 

Justice  Frankfurter  in  Public  TJtUifies  Commission  v.  Pollock  set 
forth  what  is  accepted  as  a  classic  statement  of  the  rule  and  standardl 
of  disqualification  of  Federal  judges. 

He  wrote  that : 

A  .iuclj?e  should  disqualify  him  or  herself  if  there  is  Erronnd  for  believing 
that  unconscious  feelings  may  operate  in  the  ultimate  judgment. 

Then  he  extended  it  beyond  that,  not  just  ground  for  believing  that 
unconscious  feelings  may  operate  in  "the  ultimate  judgment,  but 
added : 

Or  the  .indse  must  disqualify  him  or  herself  where  the  circumstances  may  not 
unfairly  lead  others  to  l)elieve  that  such  influences,  unconscious  feelinirs  are 
operating. 

The  guiding  consideration— 
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He  wrote : 


Is  that  the  admiuistratiou  of  justice  should  reasonably  appear  to  be  disinter- 
ested as  well  as  to  be  so  in  fact. 

Justice  Black  in  perhaps  a  leading  case  on  this  subject,  Common- 
wealth  Codings  Corporation  v.  Continental  Casualty^  used  similar 
lanouage.  He  said : 

Any  tribunal  permitted  by  law  to  try  cases  and  controversies  not  only  must  be 
unbiased  but  almost  must  avoid  even  the  appearance  of  bias. 

In  that  case,  Coimnomoealth  Codings^  there  was  a  dissent,  signifi- 
cantly, by  Justice  Fortas.  Justice  Fortas  relied  in  part  in  that  case, 
justified  his  dissent  in  part,  on  the  grounds  that  the  lawyer  whose 
client  was  affected  adversely  by  the  arbitrator's  conflict  of  interest,  the 
lawyer  had  admitted  that  if  he  had  known  the  facts  before  the  case 
was  heard,  he  would  not  have  moved  to  disqualify  the  arbitrator  in 
that  case. 

Nevertheless,  of  course,  the  majority  held  that  the  case  had  to  be 
reversed. 

In  view,  however,  of  the  emphasis  that  three  justices  have  placed  on 
the  position  of  the  lawyer  in  the  case  with  regard  to  moving  for  dis- 
qualification, I  called  last  night  a  lawyer  who  was  involved  for  the 
plaintifi'  in  the  Bhcayne  Bay  case.  I  asked  him  whether  he  would  have 
moved  for  disqualification  of  Judge  Bell  had  he  known  the  facts  re- 
lating to  the  conflict  of  interest.  He  told  me  not  only  did  he  feel  very 
strongh^  about  it  and  was  confident  that  he  would  have  done  so,  but 
that  he  was  even  more  certain  that  his  client  had  extremely  strong 
feelings  about  that  matter  and  would  have  made  such  a  motion. 

Of  course,  they  were  precluded  from  making,  that  is  they  were  de- 
prived of  that  opportunity  because  of  the  lack  of  candor  by  Judge 
Bell  with  regard  to  the  conflict. 

The  conflict  is  in  two  parts,  and  in  my  judgment  either  one  of  them 
is  sufficient  to  have  justified  disqualification  and  indeed  the  Judge 
should  have  done  so  on  his  own  motion  and  certainly,  I  believe,  would 
have  been  required  to  disqualify  himself  in  response  to  an  appropriate 
motion  under  either  section  144  or  455. 

Senator  Bath.  Dean  Friedman,  on  the  lack  of  candor  question,  was 
the  membership  in  segregated  clubs  raised  at  the  trial?  Was  the  judge 
asked  if  he  belonged  ? 

]Mr,  Friedman.  Not  to  my  knowledge.  Senator  Bayh. 

Senator  Bath.  I  am  anxious  to  hear  your  testimony,  having  been  in- 
volved before  with  that  question  and  having  read  several  times  the 
Commonicealth  Coding  case  and  others.  I  have  had  mixed  feelings 
about  tliis  issue  and  I  am  anxious  to  see  where  you  are  going,  but  I 
wanted  to  see  when  you  said  "lack  of  candor"  if  the  judge  really  had 
been  asked  that  question. 

Mr.  Friedman.  To  my  knowledge  he  was  not  asked  by  the  parties  or 
lawyers  in  that  case,  but  as  I  will  discuss  more  fully  later,  he  had  an 
outstanding  obligation  to  reveal  aspects  of  his  relationships  to  the 
clubs  and,  indeed,  that  obligation  was  of  longer  standing  than  I  believe 
has  been  suggested  to  the  committee  thus  far. 

I  am  also  aware.  Senator,  that  in  your  case,  if  not  the  other  Sen- 
ators as  well,  that  I  may  be  teaching  my  grandmother  how  to  suck 
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eggs  in  talking  about  judicial  ethics.  I  know  that  there  are  other  ex- 
perts in  this  room  besides  myself. 

Senator  Bayh.  I  am  not  familiar  with  your  grandmother's  tech- 
nique for  sucking  eggs,  but  I  am  very  familiar  with  your  expertise  in 
this  area.  I  do  not  put  myself  in  the  same  position  as  your  grand- 
mother, as  expert  as  slie  may  have  been  in  that  area.  [Laughter.] 

Mr.  Friedmax.  The  applicable  statutes  are  sections  144  and  155. 
Those  provide  as  follows : 

Section  455(a)  vrhich  is  of  title  28  provides  that  the  judge  "Shall 
disqualify  himself  in  a  case  in  which  the  judge's  impartiality  might 
reasonably  be  questioned." 

Note  that  that  is  a  broad  standard.  It  is  a  case  in  which  the  judge's 
impartiality  might  reasonably  be  questioned. 

That  disqualification  can  be  waived  under  subsection  (e)  of  455, 
provided  that  it  is  preceded — that  is,  the  waiver  is  preceded — by  a 
full  disclosure  on  the  record  of  the  basis  for  disqualification. 

That  is  the  version  of  455  which  we  now  have  which  was  adopted 
in  December  1974. 

Senator  Matiiias.  Dean,  I  do  not  want  to  interrupt  the  orderly  pro- 
gression of  your  thoughts,  but  I  have  an  instance  that  I  want  to  put 
to  you  which  seems  to  me  to  be  on  the  point. 

in  January  1058,  a  desegregation  suit  was  filed  in  Atlanta.  In  No- 
vember 1958,  Judge  Bell  and  other  Lavry'ers  traveled  to  Mississippi  and 
to  other  Southern  States  to  investigate  the  techniques  of  massive  re- 
sistance. On  February  3, 1959.  the  Georgia  Legislature  passed  a  pack- 
age of  massive  resistance  legislation  which  has  been  the  subject  of  con- 
siderable testimony  and  which  the  lawyer's  group,  including  Judge 
Bell,  apparently  in  wliole  or  in  part  recommended. 

On  July  13,  1059,  Governor  Vandiver  appohited  a  group  of  what 
were  described  in  the  Atlanta  Constitution  as  segregationist  lawyers 
and  called  them  into  a  meeting  at  the  Governor's  mansion  to  discuss 
the  situation.  There  is  a  rather  unique  piece  of  evidence  of  that  meet^ 
ing  which  has  been  introduced  into  the  record.  It  is  a  memorandum 
which  discloses  the  views  that  were  expressed  by  each  of  the  partici- 
pants in  that  meeting,  including  Judge  Bell. 

Finally  in  this  chronology  there  is  June  17,  1963,  Judge  Bell,  now 
elevated  to  the  bench,  cast  the  deciding  vote  and  wrote  the  decision 
approving  the  Atlanta  plan  which  was  drafted  in  1059. 

With  that  chronology,  would  that  chronology  suggest  to  you  the 
kind  of  interest  to  which  the  statute  addresses  itself  ? 

Mr.  Fkiedmax.  Yes;  Senator,  it  does.  Indeed,  I  would  say  that  the 
matter  tliat  I  am  addressing  myself  to  now  with  respect  to  the  Biscay ne 
Bay  case  and  the  construction  of  the  Federal  statute,  might  be  subject 
to  controversy  in  terms  of  interpretation  of  the  language  and  particu- 
lai'ly  if  one  is  not  aware  of  the  cases  and  other  authorities  interpret- 
ing that  language. 

If  I  understand  the  facts  correctly,  this  would  be  a  relatively  easy 
judgment  to  make  of  impropriety  on  the  part  of  a  judge. 

It  is  covered  in  two  places  which  are  relevant.  One  is  canon  3  (c)  1  (b) 
of  the  Code  of  Judicial  Conduct  which  says : 

A  judge  should  disqualify  himself  in  a  proceeding  in  which  his  impartiality 
might  reasonably  be  questioned. 
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I  think  that  is  enough  there  but  tlien  it  goes  on  to  say : 

*  *  *  Including  but  not  limited  to  instances  where  he  served  as  lawyer  in  the 
matter  in  controversy  or  a  lawyer  with  whom  he  previously  practiced  law  served 
'during  such  association  as  a  lawyer  concerning  the  matter.  *  *  * 

That  provision  of  the  code  is  subsequent  to  the  events- 
Senator  ISIathias.  That's  the  point.  We  ought  to  estabhsh  that  the 
statute  w-as  enacted  later. 
But  what  about  the  canon  ? 

:slr.  Friedman.  Well,  although  that  provision  was  adopted  subse- 
quent to  these  events,  I  think  it  is  generally  recognized  that  that  is  a 
codification  of  long-standing  prior  authority  with  regard  to  ^yhetller  a 
judfi-e  should  sit  on  a  case  in  which  he  or  she  was  previously  involved. 
Perhaps  more  to  the  point,  because  it  was  on  the  books  at  the  time  of 
the  conduct  you  refer  to,  is  the  former  provision  setcion  455. 

I  have  been  referring  to  and  will  be  discussing  the  amended  455 
which  was  adopted  in  1974.  But  prior  to  that  the  provision  was  a 
rather  simple  and  direct  one  as  far  as  this  issue  is  concerned.  It  says : 

Any  .tustice  or  judge  of  the  United  States  shall  disqualify  himself  in  any  case 
in  which  he  has  been  of  counsel. 

If  I  miderstand  the  narrative.  Judge  Bell  gave  advice,  such  as  "in 
my  judgment  it  would  be  a  bad  thing  for  us  to  appeal  because  it  could 
hurt  us."  Presumably  he  was  talking  to  somebody  who  was  in  a  posi- 
tion to  make  the  decision  whether  to  take  the  appeal.  Otherwise,  that 
language  would  appear  to  be  in  context  nonsensical.  Therefore,  it 
seems  to  be  beyond  question  that  he  was  acting  "of  counsel"  with  re- 
spect to  that  appeal. 

Senator  Heinz.  Will  the  gentleman  from  INIaryland  yield? 

Senator  IMathias.  Yes. 

Senator  Heinz.  Are  you  referring  to  28  U.S.C.  455  ? 

]Mr.  Friedman.  Yes;  Senator,  but  prior  to  the  December  1974  amend- 
ment because,  as  I  understand,  Senator  Mathias  is  referring  to  events 
prior  to  that  date. 

On  the  other  hand,  the  Biscayne  Bay  case,  on  which  Judge  Bell  sat 
with  the  court,  was  subsequent  to  December  1974,  and  therefore  my 
principal  remarks  are  directed  to  the  amended  455. 

Senator  Heinz.  I  understand. 

Let  me  ask  this.  Do  you  know  when  the  language  "has  been  of  coun- 
sel" was  first  written  into  '28  U.S.C.  455  i 

Mr.  Friedihan.  I  am  soriy  to  say  I  do  not.  The  Xerox  copy  that  I 
have  indicates — no,  I  cannot  answer  that. 

Senator  Heinz.  I  think  we  should  determine  this.  I  suffer  from 
Xerox-itis  here  just  like  everj^body  else.  I  do  not  have  an  indication 
on  my  papers  as  to  when  it  was  amended.  It  could  have  been  in  the 
law  for  a  period  of  time  before  1974  or  1973. 

Mr.  Friedman.  That  is  for  sure,  Senator.  There  is  no  question  about 
that. 

Senator  Heinz.  Thank  you,  Mr.  Chairman. 

Senator  Bayh.  Let's  ask  the  staff  to  see  if  we  can't  get  some  bench- 
marks here,  at  least  as  far  as  the  statutory  changes  are  concerned.  We 
are  talking  about  statutes  and  canons.  To  lawyers  and  judges,  it  seems 
to  me  that  they  should  mean  the  same.  But  according  to  law  they  have 
not  always  meant  the  same. 
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Senator  Mathias.  I  will  stop  interrupting  the  dean  so  lie  can  get  on, 
but  I  think  it  is  impoitant  to  set  the  context  of  this  thing. 

Judge  Bell,  when  the  Judicial  Canons  of  Ethics  of  the  American  Bar 
Association  were  read,  I  believe  by  Senator  Heinz,  said  that  he  didn't 
feel  the  canons  of  the  American  Bslt  Association  applied  to  judges. 
I  do  not  want  to  misquote  him.  He  said  at  least  the  judges  were  not 
bound  by  them.  I  think  that  is  part  of  his  answer.  Senator  Heinz  ? 

Senator  Heinz.  I  think  you  are  right.  Senator  Mathias.  I  then 
pressed  him  as  to  whether  the  ABA  recommendations,  as  adopted  by 
the  judges'  organization,  were  then  applicable.  I  believe,  in  fairness 
to  Judge  Bell,  he  said  yes,  he  felt  that  if  they  had  been  adopted  by  the 
Judicial  Conference  that  they  had  applicability. 

But  then  my  recollection  is  that  he  did  not  feel  that  the  situation 
involving  the  Biscayne  Bay  case  was  in  any  way  covered,  even  though 
I  tend  to  disagree  with  him  on  that  point. 

Senator  Mathias.  That  was  just  the  groundwork  which  I  thought 
might  be  useful. 

Senator  Bayh.  I  have  to  say  as  one  who  has  been  more  than  pas- 
sively involved  in  this  question  in  the  past,  right  in  this  hearing  room, 
that  I  think  the  dates,  particularly  as  far  as  the  statutory  divisions 
in  which  this  committee  participated,  are  important. 

As  I  recall,  back  when  this  committee  first  got  involved  in  the  Hayns- 
worth  nomination,  there  was  a  significant  split  among  the  circuit  as 
to  what  standards  should  be  established. 

Senator  INIathias.  But  the  one  think  we  are  agreeing  on  now  is  the 
question  of  being  "of  counsel"  was  in  effect  as  of  the  pertinent  period 
that  we  are  talking  about  ? 

Senator  Bayh.  I  don't  know  whether  that  had  been  put  in  there  or 
not. 

]Mr.  Friedmax.  I  can  only  say  I  believe  that  is  the  case. 

Senator  Bayh.  When  the  Haynsworth  matter  was  before  us  we  had 
a  situation  where  the  fifth  circuit  had  one  rule,  the  fourth  had  another 
one.  I  think  both  of  those  circuits  were  in  the  minority,  but  Judge 
Haynsworth  did  not  live  up  to  the  rale  of  his  own  circuit.  As  I  recall 
one  time  the  statute  clearly  left  it  up  to  the  judge  to  decide  whether 
there  was  an  appearance  of  impropriety  which,  to  this  Senator,  was  the 
wrong  way  to  go.  We  have  made  some  changes  in  that. 

Why  don't  we  let  the  dean  make  his  case  and  then  see  where  that 
leads'? 

Senator  Heinz.  Mr.  Chairman,  on  the  basis  of  extensive,  thorough 
legal  research  that  I  have  just  done  in  the  last  80  seconds,  it  appears 
that  28  U.S.C.  455  has  been  on  the  books  since  1948. 

Senator  Bayh.  The  staff  tells  us  here  that  it  was  December  5,  1974, 
that  is  the  part  in  question.  I  must  say  that  I  should  know  because  I 
was  involved  in  it,  but  I  could  not  look  on  the  calendar  and  tell  you 
when  it  hit. 

Mr.  Friedman.  The  December  5,  1974,  date  is,  of  course,  the  present 
provision. 

Senator  Bayh.  Yes ;  the  statute  that  was  passed. 

"Why  don't  we  let  the  staff  together  determine  this  if  the  Senator 
doesn't  mind,  unless  the  Senator  is  absolutely  certain.  I  am  not  ab- 
solutely certain  that  he  is  wrong,  I  will  tell  }' ou. 

Shall  we  let  the  dean  proceed  here  ? 
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]\Ir.  Friedman.  Thank  you. 

It  may  be  open  to  controversy  as  to  what  those  phrases  mean,  cases 
in  which  the  impartiality  might  reasonably  be  questioned  or  cases  in 
which  the  judge  has  a  personal  bias  or  prejudice.  I  am  not  sure  that 
I  read  the  language  of  section  144  a  moment  ago. 

That  relates  to  a  case  where  the  judge  has  a  personal  bias  or 
prejudice  "either  against  a  party  or  in  favor  of  an  adverse  party  in 
which  case  the  disqualification  is  absolute.  The  judge  shall  proceed  no 
further  with  that  case." 

This  means  that  if  such  a  motion  is  made  the  judge's  disqualification 
is  absolute. 

Some  of  that  language,  however,  particularly  personal  bias  or  pre- 
judice against  the  party,  might  be  subject  to  strict  rather  than  broad 
construction.  It  is  interesting  to  note,  therefore,  the  way  that  language 
and  similar  language  in  the  Code  of  Judicial  Conduct  and  other 
sources  have  been  construed  consistent  with  the  language  that  I  read 
earlier  from  Justice  Frankfurter's  opinion  and  Justice  Black's. 

We  had,  for  example,  in  Berger  v.  United  States^  a  case  in  which 
a  Gei-man-born  defendant  complained  about  anti-German  statements 
by  the  judge.  These  were  statements  against  a  class  of  which  the  party 
was  a  member.  It  was  held  that  the  judge  had  to  disqualify  himself. 
The  Harvard  Law  Review,  in  commenting  on  that  case,  noted  that: 

in  interpreting  the  language  we  should  consider  in  part  the  subject  matter  of 
the  expression  as  related  to  the  subject  matter  of  the  law  suit. 

They  go  on  to  note — 

Where  bias  against  blacks  is  suggested  by  a  white  judge's  prior  expression  of 
opposition  to  racial  integration  he  may  be  disqualified  in  a  school  desegration 
suit 

and  so  on. 

As  we  know,  actions  speak  louder  than  words.  The  reference  here 
is  to  a  judge  expressing  opposition  to  racial  integration  and  the  fact 
that  in  the  view  of  the  Harvard  Law  Review  authors  the  judge  must 
be  disqualified  under  those  Federal  statutory  provisions  in  a  desegre- 
gation case. 

What  we  have  in  Biscayiie  Bay  is  a  parallel  situation.  The  issue  was 
whether  what  was  claimed  to  be  a  private  club  would  maintain  its 
segregated  status  of  exclusion  of  blacks  and  Jews. 

Judge  Bell,  in  actions  that  spoke  louder  than  words,  had  clearly 
taken  a  position,  not  just  in  words  but  in  his  very  lifestyle,  in  opposi- 
tion to  desegregation  of  such  institutions. 

Nevertheless,  he  sat  on  the  case. 

In  addition,  compounding  that  rather  substantially,  as  I  understand 
it  from  the  transcnpt.  Judge  Bell  was,  at  the  time,  receiving  free 
membership  in  one  or  more  such  clubs,  and  therefore  he  vras  beholden 
to  them  in  a  financial  way  giving  him  an  incentive  not  to  displease 
them  in  a  holding  that  could  very  well  affect  their  interest,  their 
actions  of  an  identical  sort. 

On  either  of  those  grounds — and  certainly  on  both  of  them  there- 
fore— it  seems  clear  to  me  that  Judge  Bell  should  have  disqualified 
himself,  at  the  very  least  that  he  should  have  ]3ut  it  on  the  record  and 
given  the  parties  an  opportunity  to  consider  whether  to  move  for  dis- 
qualification or  whether  to  follow  the  statutory  and  Judicial  Code 
procedure  of  w^aiving  that  disqualification. 
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Whether  illnstrations  can  be  given  of  the  way  in  which  personal 
bias  or  prejudge  concerning  a  party,  or  phrases  to  that  effect,  had  been 
constrned  to  mean  demonstrated  prejudice  against  a  chass,  particularly 
if  the  case  involves  a  related  kind  of  activity. 

The  Harvard  Law  Review,  for  example,  suggests  the  case  of  a  judge" 
sitting  in  a  draft  matter  in  which  his  son  is  not  involved,  but  in  which 
the  interpretation  of  the  draft  regulations  will  affect,  or  might  affect, 
the  draft  status  of  the  judge's  son. 

Li  that  case,  although  the  connection  is  indirect  and  the  son  is  not 
actually  a  party,  that  situation  is  submitted  as  a  prototype  of  the  case 
in  which  the  judge  should  disqualify  himself  or  herself. 

Similarly,  the  Code  of  Judicial  Conduct  refers  to  the  case  in  which 
a  judge  has  stock  in  a  bank  that  is  not  a  party  to  the  case  involving 
another  bank,  but  where  the  interest  of  the  bank  in  which  the  judge 
holds  stock  could  be  affected  by  the  legal  rules  set  down  in  the  par- 
ticular opinion. 

Again,  this  is  suggested  as  a  classic  instance  in  which  the  judge 
should  disqualify  him  or  herself. 

In  addition,  we  have  the  cases  in  which  Judge  Playnsworth  was  in- 
volved and  on  which  a  number  of  members  of  this  body  took  positions. 

In  Darlington  Manufacturing  v.  N.L.R.B.^  Judge  Haynsworth  was 
part  owner  and  director  of  the  company  which  was  doing  business 
with  a  party  to  the  lawsuit.  That  is  the  company  of  which  Judge 
Haynsworth  was  part  owner  and  director,  was  not  a  litigant  before 
the  judge,  but  only  had  business  relationships  with  the  litigant,  and 
that  has  been  cited  by  many  authorities  as  an  instance  of  improper 
•conduct. 

There  were  three  other  cases  in  which  Haynsworth  held  stock  from 
the  parent  company  of  the  party,  and  there  was  the  Brunsioick  case  in 
which  the  judge  held  stock  in  a  party  but,  as  has  been  noted  by  Jus- 
tice Rehnquist,  the  judge's  financial  interest  through  that  stock  owner- 
ship would  liave  been  affected  by  no  more  than  a  few  cents  as  a  result 
of  these  decisions. 

Nevertheless  those,  T  believe  it  is  safe  to  say,  are  recognized  as  classic 
instances  in  which  a  judge  should  disqualify  him  or  herself. 

There  is  also,  to  put  it  into  a  different  kind  of  context,  an  analogy 
here  to  disciplinary  rule  5101(a)  of  the  Code  of  Professional  Respon- 
sibility. That  provides  that : 

A  lawyer  cannot  represent  a  client  unless  the  client  consents  to  the  represen- 
tation after  full  disclosure  in  a  case  where  the  exercise  of  the  lawyer's  pro- 
fessional judgment  reasonably  may  be  affected  by  his  own  financial  business 
property  or  personal  interest. 

If  you  imagine,  for  example,  that  Judge  Bell  was  a  lawyer  in  pri- 
vate practice  and  INIr.  Golden,  the  plaintiff  in  the  Biscayne  Bay  case, 
came  to  him,  then  Judge  Rell  would  be  under  an  oblicration — to  repre- 
sent him  that  is — Judge  Bell  would  be  under  an  obligation  to  say : 

Mr.  Golden,  I  might  be  interested  in  representinc;  yon,  but  first  there  are  some 
facts  I  think  you  should  know.  First.  I  am  a  member  of  three  clubs  which  have 
the  identical  kinds  of  practices  which  you  want  to  attack  in  this  lawsuit. 

I  think  it  is  reasonably  clear  what  Mr.  Golden's  position  would  have 
been  at  that  point,  and  certainly  even  more  clear  when  Mr.  Bell  the 
lawyer  says  to  Mr.  Golden,  the  potential  client : 
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*  *  *  And  in  addition,  one  or  more  of  those  clubs  are  giving  me  free  member- 
ship. 

That  seems  to  me  to  be  the  kind  of  case  that  the  code  of  professional 
responsibility  "is  talkino;  about  in  which  the  la^vyers  exercise  their  pro- 
fessional judgment  reasonably  may  be  affected  by  his  own  personal 
interest. 

It  would  seem  a  fortiori  that  if  a  lawyer  could  not  properly  repre- 
sent a  client  in  those  circumstances  without  full  disclosure  and  a 
waiver,  then  a  judge  should  certainly  not  sit  on  a  case  in  those  circum- 
stances. 

The  Code  of  Judicial  Conduct  was  adopted  for  the  Federal  courts 
by  the  Judicial  Conference  of  the  United  States  in  1973.  That  is  also 
relevant  to  the  Biscayne  Bay  case. 

Canon  3(c)  1  says  that — 

A  judge  should  disqualify  himself  where  his  impartiality  might  reasonably 
be  questioned. 

Again  there  is  a  very  broad  proposition  concerned  with  appearances 
as  well  as  impropriety  in  fact. 

Then,  included  under  that  standard  but  not  intended  to  limit  it,  are 
personal  bias  or  prejudice  concerning  a  party  and  any  other  interests 
that  could  be  substantially  affected  by  the  outcome  of  the  proceeding 
in  addition  financial  interest  on  the  part  of  the  judge  however  small. 

Under  Canon  3  (d),  instead  of  withdrawing  in  those  circumstances, 
the  judge  can  disclose  on  the  record  the  basis  of  disqualification  and 
get  an  agreement  of  all  the  parties  in  writing  without  the  judge's 
participation.  Even  that  rather  high  standard  and  difficult  standard 
for  waiver  of  disqualification  does  not  apply  to  the  case  where  the 
judge  has  a  personal  bias  or  prejudice  concerning  a  party  which,  as  we 
have  seen,  can  be  a  class  thing  and  not  an  individual  bias  in  the  more 
narrow  sense. 

In  that  event,  the  waiver  provision  is  not  even  applicable,  that  is  even 
if  all  the  parties  agree  the  judge  is  still  required  to  disqualify  him  or 
herself. 

The  reporter,  who  in  the  preparation  of  the  Code  of  Judicial  Con- 
duct, comments — 

Any  conduct  which  would  lead  a  reasonable  man  knowing  all  the  circumstances 
to  the  conclusion  that  the  judge's  impartiality  might  reasonably  be  questioned,  is 
intended  to  be  the  basis  for  disqualification. 

There  was  a  case  in  which  a  justice  of  the  peace  received  a  small  part 
of  the  fine,  or  a  small  fine,  in  cases  in  which  he  found  defendants 
guilty  who  appeared  before  him. 

The  Supreme  Court  held  that  even  the  slightest — that  was  Toomi  v. 
Ohio — pecuniary  interest  was  sufficient  to  taint  the  judgment  of  the 
court.  The  reporter  to  the  code  of  judicial  conduct  also  notes  that 
Cofnmonwealth  Codings^  to  which  I  referred  to  earlier,  clearly  indi- 
cates that  Toomi  is  not  to  be  limited  to  the  specific  fact  situation,  but  is 
to  be  broadly  applied. 

Similarly,  Canon  3  (c)  1(c)  has  been  described  as  having  a  broad 
sweep. 

"We  have  also  both  statutory  and  code  of  judicial  conduct  provi- 
sions which  require  a  judge  to  report  any  gift  that  is  of  a  value 
greater  than  $100. 
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There  has  been  some  discussion  liere,  I  understand,  with  regard  to 
the  applicable  date  of  that  provision.  There  is  an  Opinion  No.  47  of 
the  Advisory  Committee  of  the  Judicial  Conference  which  does  have 
a  reference  to  the  obligation  of  the  judge  to  disclose  the  value  of  such 
gifts  on  a  form  that  is  provided  for  that  purpose. 

The  reference  is  in  an  opinion,  an  advisory  opinion,  that  was  ren- 
dered in  1975.  The  colloquy  suggested  that  Judge  Bell  had  only  one 
occasion  for  filing  after  that  date  and  so  that  his  failure  to  reveal 
the  gifts  from  the  clubs  was  not,  therefore,  as  major  as  it  might  have 
been. 

In  fact  the  rule  was  clear  well  prior  to  1975.  The  reference  in  Advi- 
sory Opinion  No.  47  is  an  a,fterthought  at  the  end  of  the  opinion.  That 
was  not  the  subject  matter  of  the  opinion.  The  opinion  dealt  with  the 
propriety  of  accepting  such  a  gift,  not  the  question  which  nobody 
thought  was  controversial,  whether  if  one  did  accept  such  a  gift  it 
had  to  be  put  on  the  record. 

In  fact,  beginning  in  June  of  1970,  Federal  judges  were  required 
to  file  a  form  setting  forth  such  gifts. 

Under  Eoman  numeral  II  of  that  form,  the  judge  is  called  upon  to : 

List  and  describe  separately  each  gift  received  by  you  during  the  period,  which 
had  a  value  in  excess  of  $100.  For  each  gift  state  the  donor  and  your  best  esti- 
mate of  its  value.  If  none  write  "none". 

Judge  Bell  either  failed  to  file  the  form  for  a  period  of  5  or  6  years 
semiannually,  which  means  10  or  a  dozen  such  forms,  or  else  in  filing 
them  he  falsely  stated  "none"  when  there  were  in  fact  gifts  to  be 
stated. 

In  the  transcript,  at  page  87  Judge  Bell  apparently  was  asked  about 
his  failure  to  comply  with  the  rules  promulgated  by  the  Judicial  Con- 
ference. His  response  was :  "I  am  subject  to  the  Judicial  Conference  to 
the  extent  that  I  am  willing  to  comply." 

"I  am  subject  to  the  Judicial  Conference,"  that  is  to  provisions  to 
guard  against  conflict  of  interest  on  the  part  of  judges,  ''to  the  extent 
that  I  am  willing  to  comply." 

What  Judge  Bell  was  saying  in  those  words,  it  seems  to  me,  has  to 
be  only  one  of  two  things:  First,  that  he  is  setting  himself  above  the 
rules  of  law.  This  is  something  which  I  believe  we  have  seen  more 
than  enough  of  in  recent  times;  or  he  is  saying,  I  got  away  with  it, 
didn't  I? 

In  either  event  it  seems  clear  to  me  that  questions  are  raised  by  that 
response,  by  that  attitude  toward,  with  respect  to  President-elect 
Carter's  conflict  of  interest  guidelines. 

Senator  Bath.  Excuse  me.  Dean,  did  you  read  the  rest  of  his  testi- 
mony there,  where,  as  I  recall,  and  correct  me  if  I  am  wrong,  the  judge 
laid  down  the  basis  for  his  statement?  It  had  to  do  with  a  number  of 
other  judges,  or  a  couple  of  dozen  other  judges,  refusing  to  file  any 
form  or  report  at  all  on  the  basis  of  principle,  but  that  he — my 
memory  is  hazy,  but  I  don't  believe  that  what  you  read  was  all  the 
judoe  said  about  it. 

Mr.  Friedman.  No,  Senator,  it  is  not  all.  He  does  say  that  some 
judges  have  refused  to  comply  and  filed  nothing  at  all.  He  says  that 
he  did  file,  although  only  on  the  1  occasion  of  the  10  or  12  that  he 
should  have.  And  he  concedes  that  in  his  filing  he  did  not  reveal  the 
value  of  the  gifts  from  the  country  club.  I  am  not  persuaded  myself, 
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and  I  imagine  that  yon  are  not  either,  by  the  suggestion  that  every- 
body does  it  or  some  other  judges  did  it,  that  is,  violated  the  same 
rule.  Those  other  judges  are  not  nominees  for  the  position  of  Attorney 
General  of  the  United  States.  The  propriety  of  their  conduct  I  know 
nothing  about.  If  they  did  indeed  fail  to  file,  they  are  in  violation 
of  applicable  rules  and  in  the  same  position  as  Judge  Bell. 

The  only  difference,  perhaps,  being  that  there  is  a  suggestion  in 
what  he  says  that  they  were  acting  as  a  matter  of  principle,  whereas 
liis  failure  ov  refusal  to  file  was  not  based  on  principle. 

Senator  Bayh.  I  do  not  think  that  is  what  he  inferred.  I  do  not 
think  that  is  what  he  said.  Frankly,  I  think  he  should  have  filed,  I  am 
troubled  by  this,  but  I  tliink  if  we  are  going  to  assess  the  weight  we 
have  to  consider  everything  he  said  and  we  also  have  to  consider  other 
matters  that  I  would  like  to  discuss  with  you  when  you  get  through. 
Excuse  me  for  interrupting. 

Mr.  Friedmax.  That  is  quite  all  right. 

I  certainly  agree  with  you  that  if  other  language  qualified  this 
language  in  any  vsignificant  way  it  would  be  unfair  to  quote  it,  but  I 
do  not  see  any  unfairness.  Senator,  in  quoting  that  sentence.  It  is  pretty 
clear  to  me  what  he  is  saying  and  there  is  nothing  that  appears  to  me  to 
justify  or  to  mitigate  or  to  modify  what  he  says  and  what  he  means 
when  he  says:  "I  am  subject  to  the  Judicial  Conference  to  the  extent 
that  I  am  willing  to  comply." 

Senator  Bayii.  I  do  not  want  to  put  thoughts  in  his  mind  because 
this  whole  club  matter  has  troubled  me  in  ways  that  go  deeper  than 
that.  But  I  would  think  the  judge  is  probably'a  lot  more  sensitive  to 
this  fact  than  he  was  at  the  time  he  made  some  of  the  statements,  which 
seemed  to  me  to  indicate  a  lack  of  familiarity  with  what  some  people 
in  some  parts  of  the  country  really  are  concerned  about  as  far  as  the 
membership  in  segregated  clubs  is  concerned. 

As  I  recall,  and  I  don't  think  it  was  in  that  part  of  the  testimony, 
someplace  in  the  testimony  when  the  club  issue  was  discussed  it  was 
brought  to  our  attention  that  the  judges  in  the  circuit,  15  or  whatever 
the  number  was  in  the  circuit,  had  considered  this  matter  and  voted 
on  it.  They  voted  on  whether  to  exclude  themselves  as  a  matter  of 
principle.  They  had  voted  not  to  and  that  they  had  the  right  to  free 
association. 

Frankly,  I  would  have  voted  the  other  way.  I  am  just  trvang  to  put 
this  in  the  environment  in  which  we  find  the  judge  making  these 
decisions. 

Second,  as  I  recall,  although  my  memory  is  hazy  about  this,  the 
question  of  disqualification  and  membership  in  the  club  was  left  to  the 
judge  in  question  unless  it  was  the  club  of  the  judge. 

I  would  feel  much  more  comfortable  if  the  judge,  No.  1,  had 
not  belong  to  segregated  clubs  because  he  was  a  member  of  the  Federal 
judiciary  or  a  citizen  of  the  United  States.  If  he  had  disqualified  him- 
sel f  I  would  have  felt  much  more  comfortable. 

Go  ahead. 

Mr.  Friedman".  I  would  like  to  add  also  the  fact  which  I  think  is  of 
enormous  independent  importance,  and  that  is  that  he  was  in  a  posi- 
tion of  being  financially  beholden  to  clubs  that  were  situated  similarly 
to  the  defendant  in  a  test  case. 
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Senator  Bath.  Excuse  me.  I  am  not  sure  wliat  you  have  there,  but 
the  staff  advises  me  that  we  have  records  of  Judge  Bell  havino:  filed 
his  financial  report  with  the  Judicial  Conference.  We  have  copies  of 
those.  If  you  would  care  to  look  at  them  you  can. 

Mr.  Fkiedman.  I  would  like  to. 

I  was  shown  a  transcript  which  suggested  that  he  had  filed  only  once 
after  opinion  Xo.  47  came  out.  If  I  was  misinformed,  I  apologize. 

Senator  Bayh.  I  have  been  in  and  out  of  the  hearing  room  with  other 
responsibilities  and  the  staff  informs  me  that  he  did  file.  One  time  he 
was  late  in  filing.  The  staff  informs  me  that  he  was  1  day  late.  That 
jnaterial  is  in  tlie  record  if  you  would  care  to  look  at  it. 

Mr.  Fkiedman.  I  think,  then,  that  it  would  be  very  interesting  to  ex- 
amine, Senator,  because  it  does  require  that  either  these  items  be  listed 
or,  if  none,  that  he  write  "none."  I  think  it  would  be  significant  to  find 
whether  it  was  an  act  of  omission  or  commission  when  he  failed  to  re- 
veal that  information. 

Senator  Bayii.  As  I  recall,  the  Judge  has  said  that  he  did  not  con- 
sider this  and  did  not  file  it;  technically,  I  suppose  he  should  have. 

Go  ahead.  I  will  try  to  stop  interrupting. 

Mr.  Friedman.  I  am  about  to  wind  up.  That  is  all  right. 

I  was  one  who  was  extremely  pleased  with  the  conflict  of  interest 
guidelines  which  President-elect  Carter  has  promulgated.  But  just 
as  the  guidelines  of  the  Judicial  Conference  are  not  really  enforce- 
able, or  enforced,  certainly  not  subject  to  criminal  sanctions,  so  the 
guidelines  which  President-elect  Carter  with  considerable  fanfare  has 
promulgated  are  not  subject  to  ordinary  kinds  of  enforcement. 

Therefore,  this  cavalier  attitude  by  Mr.  Carter's  nominee  for  xit- 
torney  General,  the  chief  law  enforcement  officer,  seems  to  me  to  raise 
serious  questions  as  to  whether  the  conflict  of  interest  guidelines  that 
have  been  laid  out  for  executive  officers  means  what  they  say,  or 
whether,  in  view  of  Mr.  Bell's  position  and  Mr.  Carter's  apparent 
regard  for  Mr.  Bell,  we  should  take  the  conflict  of  interest  guidelines 
as  so  much  public  relations  eyewash. 

It  seems  clear  to  me,  therefore,  that  not  only  because  Mr.  Bell's 
nomination  is  inconsistent  with  the  standards  set  by  the  Presiclent- 
elect  and  by  Mr.  Bell  himself,  but  because  of  serious  improprieties  in 
his  performance  on  the  bench,  that  Mr.  Bell  should  not  be  confirmed  as 
Attorney  General. 

Senator  Bayh.  Dean,  you  raise  a  troubling  question.  I  have  tried  to 
examine  this.  You  provoke  me  to  think  further  on  this.  I  have  tried 
to  examine  it  from  the  standpoint  of  total  objectivity,  trying  not  to 
rationalize  and  trying  not  to  establish  a  double  standard. 

In  most  cases  there  is  case  law  to  what  the  statutes  and  the  canons 
of  ethics  actually  mean  as  interpreted  by  jurists  who  put  the  final 
•print  on  it.  Are  you  prepared  to  say  that  those  cases  all  involved  what 
could  reasonably  be  interpreted  as  clear  pecuniary  interest,  be  it  ever- 
so-small  benefits  from  stock  or  business  relationships  as  in  Comwon- 
wealth  Coding  or  the  Toomi  case,  or  pronouncements  by  the  judicial 
officer  involved  which  really  put  him  in  a  proponent  position  on  a 
^iven  issue  ? 

INIr.  Friedman.  Certainly,  Senator,  most  of  the  cases  that  have  come 
up  are  of  that  sort,  but  well  recognized  is  the  non-financial  interest 
category,  and  I  suppose  you  have  it  in  the  most  extreme  form,  that  is 
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thp  nonfinancial  interest,  in  Jiistioe  Frankfurter's  opinion  in  Puhlic 
Utilities  Coimnission  v.  Pollock.  There  Justice  Frankfurter  had  no 
pecuniary  interest  at  alL  The  issue  was  whether  the  bus  system  could 
be  enjoined  from  piping  music,  what  they  considered  to  be  music, 
into  the  buses  to  the  disapproval  of  some  riders  of  the  bus. 

Justice  Frankfurter  disqualified  hnnself  from  sitting  on  that  case 
in  the  Supreme  Court  of  the  United  States  on  the  grounds  that  he 
himself  had  to  ride  that  bus,  and  therefore  could  not  be  objective  and 
impartial  with  regard  to  an  injunction  against  the  music  or  noise,  as 
one  would  have  it. 

As  I  say,  that  may  be  the  most  extreme  form  of  nonfinancial  inter- 
est that  we  have,  but  it  rather  illustrates  the  point  that  it  need  not  be 
a  pecuniary  interest  at  all. 

Senator"  Bath.  Let  us  hope  and  pray  that  someday  the  time  may 
come  when  all  of  us  can  meet  the  standard  set  not  only  in  that  case 
but  elsewhere  by  Justice  Frankfurter.  I  have  to  believe  that  may  be  a 
little  severe  as  a  test  for  a  judge  and  particularly  for  an  Attorney 
General.  That  is  a  matter  of  judgment. 

This  was  a  long,  involved  development.  Congress  finally  acted,  and 
I  am  not  sure  they  clarified  it.  At  least  we  put  it  on  the  record.  We  are 
talking  about  personal  bias  and  prejudice  concerning  a  party  who  has 
personal  knowledge  of  a  disputed  evidentiary  fact  and  that  impartial- 
ity may  be  reasonably  questioned. 

'We  took  away  the  easy  out  of  waiver  that  existed  before.  I  think 
John  Frank,  from  Arizona,  who  had  been  very  much  involved  in  this, 
testified — and  I  think  he  is  right — that  the  judge  asking  the  parties  to 
grant  him  a  waiver  or  giving  them  the  option  was  like  a  velvet  glove 
with  a  cast  iron  fist  in  it.  That  put  the  lawyers  in  question  under  the 
kind  of  pressures  that  I  don't  think  they  should  be  subjected  to. 

I  guess  what  I  am  struggling  with  is  this.  If  3'ou  have  what  we  would 
more  traditionally  accept  as  a  clear  pecuniary  interest,  the  Comnion- 
weaJth  case  or  the  Toomi  case  would  be  the  two  most  obvious  cases,  or 
the  Berger  question  where  you  had  a  positive  statement  of  policy  to 
put  the  judge  right  on  the  record  in  the  conflicting  situation,  then  this 
would  be  easy  for  me  to  deal  with. 

But,  if  we  look  in  the  environment  down  there  that  exisited  at  the 
time,  and  perhaps  even  exist  now,  unfortunately,  although  member- 
ship in  the  club  was  pecuniary,  it  was  also  sort  of  an  honorary  thing 
that  went  with  the  title. 

I  wonder  if  you  did  not  go  a  bit  far  when  you  said  something  to 
the  eifect  that  this  made  the  judge  "beholden  to  the  club."  I  really 
wonder  about  that,  that  he  had  to  go  out  of  his  way  not  to  displease 
them.  Ivather  I  would  think  that  the  court  having  voted  and  this  being 
the  acceptable  thing  to  do  in  that  particular  area,  that  the  judge  and 
all  the  judges  in  the  system  were  sensitive  to  the  appearance  of  im- 
propriety. I  think  it  obvixiusly  existed.  I've  got  to  say  that  if  I  had 
been  a  party  and  I  had  known  about  the  judge's  involvement  in  that 
club,  although  the  judge  might  not  have  looked  at  it  at  all  in  a  prefer- 
ential way,  I  would  have  been  worried  about  it. 

Senator  Heinz  ? 

Senator  Heinz.  Thank  you,  ]\Ir.  Chairman. 

Dean  Friedman,  thank  you  for  some  helpful  testimony.  I  find  it  so 
helpful  that  it  troubles  me,  frankly,  because  1  am  very  concerned 
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about  the  implications  of  Judge  Bell's  involvement,  and  indeed  the- 
deciding  involvement,  in  the  Atlanta  case  where  he  cast  the  deciding 
vote  and  wrote  the  opinion  on  June  17, 1963. 

This  was  after  clearly  on  tlie  record  he  had  been  deeply  involved 
with  the  Vandiver  administration  and  had  attended  tlie  meeting  of 
July  13,  1959,  which  Vandiv^er  had  called  at  the  Governor's  mansion 
to  discuss  the  A  tlanta  case. 

It  would  appear  to  me  that  there  is  a  real  question  as  to  Avhether 
or  not  Judge  Bell,  then  Attorney  Bell,  was  acting  "of  counsel"  to  very 
deeply  interested  parties  in  the  Atlanta  case  matter.  If  that  is  the 
case  it  would  appear  that  there  was  a  violation,  not  of  judicial  ethics, 
not  merely  of  that,  but  of  the  law  because,  according  to  the  American 
Law  division  of  the  Library  of  Congress,  section  455  was  on  the  books,, 
recodified  on  the  books,  June  25, 1948,  and  had  existed  prior  to  that  as 
part  of  the  law  of  the  land  since  March  3,  1911.That  paragraph  en- 
titled "Interest  of  Justice  or  Judge"  states  as  follows : 

Auy  Justice  or  Judge  of  the  United  States  shall  disqualify  himself  in  any 
case  in  which  he  has  a  substantial  interest,  has  been  of  counsel,  is  or  has  been  a 
material  witness,  or  is  so  related  or  connected  with  any  party  or  attorney  so  as 
to  render  it  improper  in  his  opinion  to  sit  on  the  trial,  appeal,  or  other  pro- 
ceeding therein. 

It  would  seem  to  me  that  if,  indeed,  there  is  a  true  violation  of  law 
here,  that  it  should  be  troubling  to  us  all  on  the  committee  because 
we  would  be  put  in  the  position  of  having  to  vote  for  someone  who 
broke  the  law.  If  that  is  the  case  that  ayouUI  be  a  very  dangerous 
precedent.  It  w^ould  certainly  be  a  terrible  standard  to  set. 

Let  me  ask  you  this.  Do  you  feel  that  in  this  instance,  specifically 
referring  to  Judge  Bell's  involvement  in  the  June  17,  1963  Atlanta 
school  case  decision,  that  Judge  Bell  broke  the  law? 

Mr.  Friedman.  Yes;  Senator,  I  do.  I  must  qualify  that  by  saying  I 
have  not  read  that  opinion,  and  I  am  taking  secondhand  the  chronol- 
ogy. But  assuming  the  facts  as  more  than  one  member  of  the  panel  now 
has  expressed  them,  as  I  said  earlier,  it  seems  to  me  that  that  is  not 
one  of  the  difficult  cases  of  legal  or  judcial  ethics.  It  is  about  as  clear 
a  case  as  anyone  would  find. 

It  appears  to  me  that  the  proponent  of  the  most  liberal  standard 
for  permitting  a  judge  to  sit  despite  what  others  might  consider  to  be 
disquaifying  factors,  is  IMr.  Justice  Rehnquist  in  his  opinion  in  Laird 
V.  Taiu'in^  which  unfortunately  I  don't  have  with  me.  He  discusses 
Avhere  the  line  should  be  drawn  between  his  conduct  in  Laird,!  where  he 
felt  that  he  should  not  disqualify  himself,  and  other  conduct  that  a 
lawyer  might  engage  in  before  becoming  a  judge,  which  would  indeed 
justify  disqualification. 

Justice  Rehnquist  recognizes  there,  and  in  his  address  to  the  Associ- 
ation of  the  Bar  of  the  City  of  New  York,  that  he  is  a  rather  lonely 
dissenter  from  the  general  view  of  the  importance  of  broad  disqualifi- 
cation. And  yet,  even  Justice  Rehnquist,  in  his  analysis  and  the  stand- 
ards he  sets  forth  in  L^aird  v.  Tatimi,  I  am  reasonably  sure  in  recollec- 
tion, would  opt  for  disqualification  in  the  case  you  described,  where 
a  lawyer  has  been  "of  counsel"  with  respect  to  that  very  appeal,  and 
then  subsequently  sits  in  judgment  upon  that  appeal. 

Senator  Hkinz.  What  is  the  sanction  for  a  judge  or  justice  being 
at  conflict  with  section  455,  having  broken  the  law  as  stated  in  section 
455  ?  What  kind  of  an  infraction  is  that  ? 
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Mr.  Frikdmax.  Unfortunately,  to  my  knowledge,  it  is  not  an  infrac- 
tion to  which  sanctions  apply  short  of  impeachment  or  the  convening, 
if  it  is  constitutionally  permissible  to  do  so,  of  a  panel  of  judges,  if 
that  were  authorized  by  the  Congress,  to  sit  in  judgment  on  tha 
issue — with  this  qualification.  As  we  saw  in  the  case  of  the  nomina-. 
tion  of  Judge  Haynsworth,  one  sanction  may  be  to  say  to  a  judge :  We 
cannot  punish  you  directly  for  the  misconduct  that  you  engaged  in  as 
a  judge.  That  is  in  the  Constitution  for  good  reason.  It  raises  a  rather 
high  wall  to  protect  your  independence,  even  at  the  sacrifice  of  other 
values,  but  one  thing  we  can  tell  you  is  that  we  are  not  subsequently 
going  to  confirm  your  nomination  for  another  or  higher  position  if 
that  should  come  before  us  again. 

That  clearly  is  a  sanction.  It  may  be,  indeed,  the  only  viable  and 
effective  sanction.  Therefore,  I  think  it  puts  all  the  more  burden  on 
this  committee  and  on  the  Senate  to  look  seriously  upon  these  matters 
and  to  act  upon  them  accordingly,  or  else  I  think  your  message  will  be 
clear,  that  is :  We  talk  a  lot  about  conflict  of  interest.  We  issue  guide- 
lines which  are  not  truly  enforceable,  and  if  you  ignore  them,  then 
nobody  is  really  going  to  care  much  about  it,  certainly  it  is  not  going  to 
affect  adversely  your  advancement  as  an  officer  of  the  United  States 
of  America.  That  message,  it  seems  to  me,  is  a  dangerous  one. 

Senator  Heinz.  Let  me  ask  you  further  this. 

Besides  the  parties  involved  in  a  case  at  the  time  that  the  case  was 
going  into  the  court  in  question,  who  might,  besides  those  parties, 
either  ask  a  judge  to  disqualify  himself  at  the  time  or  raise  it  as  an 
issue  at  a  later  date  ?  Who  would  have  standing  ?  Under  what  circum- 
stances could  one  reasonably  expect  that  to  happen,  because  I  gather 
from  the  record  that  that  did  not  happen  ? 

Mr.  Friedman.  I  think  the  answer  is  that  it  is  not  bloody  likely  to 
happen. 

There  was  an  instance  in  which  Justice  Jackson  objected  to  Justice 
Black's  sitting.  That  is  generally  looked  upon  as  an  instance  that  had 
serious  repercussions  in  terms  of  interpersonal  relations  on  the  court. 
I  think  it  has  suggested  to  some  judges  that,  although  they  in  my  view 
have  the  obligation  to  blow  the  the  whistle  on  their  colleagues,  it  can  be 
a  singularly  destructive  kind  of  thing  to  do  in  terms  of  getting  the 
work  of  the  court  done  and  working  as  effectively  with  a  colleague  on 
the  bench  as  one  has  to  for  other  matters  of  the  sound  administration 
of  justice.  So  it  is  truly  extraordinary  for  one  judge  to  point  the  finger 
at  a  colleague. 

Again,  if  it  is  not  done  by  a  party  who  has  standing — and  at  least  in 
the  Biscayne  Bay  case,  but  I  don't  know  about  the  other  one,  the 
judge's  lack  of  candor  precluded  the  parties  from  being  aware,  that  is 
the  relevant  parties,  from  being  aware  that  they  had  such  an  objection 
to  make — if  it  is  not  made  by  a  party,  I  cannot  think  of  anybody  that 
would  have  any  significant  authority  in  this  regard  other  than  this 
committee  and  the  Senate  in  a  circumstance  such  as  this. 

I  believe  that  it  is  clear  that  a  message  is  going  to  go  forth  from 
these  proceedings.  The  message  is  going  to  be  either  we  take  conflicts 
of  interest  seriously  and  therefore  we  deny  confirmation,  or  we  are  dis-. 
posed,  as  apparently  the  President-elect  is,  to  shrug  off  issues  of  con- 
flict of  interest  no  matter  how  much  we  may  talk  about  and  ballyhoo-, 
so-called  guidelines. 
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Senator  Heinz.  I  think  it  is  clear  that  we  all  feel  very  strongly. 
I  am  sure  I  can  say  this  for  literally  every  member  of  this  commit- 
tee. I  think  we  all  are  very  interested  in  taking  conflict  of  interest 
problems  very  seriously.  That  is  one  of  the  reasons,  I  think,  why  we 
spend  so  much  time  in  these  hearings  on  Judge  Bell. 

Let  me  ask  you  one  further  question.  Judge  Bell  apparently  did 
submit,  shortly  before  he  resigned  from  the  Circuit  Court,  a  state- 
ment detailing  his  assets.  There  was  on  the  statement  that  he  filed, 
which  was  apparently  the  standard  form  set  out  by  the  Judicial  Con- 
ference, a  space  for  him  to  indicate  the  kinds  of  benefits  he  might  be 
receiving  from,  for  example,  a  private  club  which  had  forgiven  him 
his  dues  by  making  him  an  honorary  member. 

In  that  space,  I  am  told,  and  I  say  I  am  told  because  I  have  not  seen 
this  report  myself,  it  is  apparently  in  the  chairman's  office,  the  word 
"none"  has  been  written  in.  That  would  appear  to  be  a  misstatement  of 
fact  because  Judge  Bell  does  admit  that  he  has  been  receiving  honor- 
ary memberships  and  that  there  is  a  value  to  them,  and  that  he  estab- 
lished on  the  record  the  other  day.  To  you  as  an  expert  on  ethics,  what 
does  that  tell  you  ? 

Mr,  Friedman.  But  for  the  claim  which  I  think  would  be  a  difficult 
one  to  sustain  here,  that  is,  on  the  part  of  a  judge  with  respect  to  some- 
thing that  had  been  so  thoroughly  aired  generally  in  the  Federal 
courts  and  within  Judge  Bell's  own  circuit,  except  for  the  claim  of 
ignorance  of  law,  it  would  seem  to  me  to  be  a  violation  of  law  by 
the  judge.  And  to  justify  my  reading,  if  indeed  it  needs  a  justification, 
because  I  think  the  language  is  about  as  clear  as  you  are  going  to  find, 
when  he  says:  "I  am  subject  to  the  Judicial  Conference  to  the  extent 
that  I  am  willing  to  comply,"  that  speaks  to  me  a  degree  of  arrogance, 
a  sense  of  one's  being  above  the  law  or,  if  not  above  the  law,  just 
beyond  getting  caught,  which  is  precisely  the  kind  of  attitude  we 
should  not  have  on  the  part  of  the  chief  law  enforcement  officer  of 
the  country. 

Senator  Heinz.  When  I  heard  that  statement.  Dean  Friedman,  I 
was  similarly  troubled.  I  remained  troubled  by  it.  Would  you  say  that 
there  would  be  other  circuit  justices,  not  just  on  the  fifth  circuit  but  on 
other  circuits,  who,  particularly  if  you  could  get  them  off  the  record, 
would  agree  with  Judge  Bell's  statement?  Can  you  conceive  of  any 
other  current  serving  justices  agreeing,  if  not  on  the  record  then  off 
the  record,  with  Judge  Bell's  statement?  I  recognize,  by  the  way, 
that  this  is  a  hypotlietical  question. 

Mr,  Friedman.  I  was  going  to  say,  as  you  put  the  question 

Senator  Heinz.  But  I  am  also  aware  of  the  fact  that  we  have  to 
examine,  absent  the  other  justices  here,  whether  there  is  a  question 
of  custom  which  might  be  obscured  to  some  of  us  who  are  not  Federal 
circuit  judges. 

]VIr.  Friedman.  As  you  put  the  question,  Senator  Heinz,  it  is  dif- 
ficult to  answer  for  the  reason  you  suggest.  However,  I  can  say  un- 
equivocally that  there  is  no  Federal  judge  who  would  take  the  same 
position  as  Judge  Bell  has,  whom  I  would  be  prepared  to  support  as 
Attorney  General  of  the  United  States,  and  that,  I  think,  is  really 
the  issue  before  the  committee. 

Senator  Heinz.  Let  me  ask  you  one  further  question  and  go  back 
to  the  Cooper  v.  Aarons  case,  the  so-called  Atlanta  school  desegrega- 
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tion  case,  because  there  is  an  issue  that  I  think  we  all  need  to  be  as 
well  informed  on  as  possible.  The  question  I  wish  to  raise  is:  Was 
Judge  Bell  in  the  meaning  of  28  U.S.C.  455,  "of  counsel"  in  that  case  ? 

The  facts  are  that,  based  on  the  facts  as  I  understand  them.  Bell 
was  not  actually  retained  by  one  of  the  plaintiffs,  one  of  the  defendants. 
He  did  attend  a  meeting  where  the  Atlanta  case  was  discussed.  He  was 
a  lawyer. 

It  appears  that  his  law  firm  was  contributing  him  and  his  time 
to  be  of  public  service  to  the  Governor. 

Could  you,  in  a  court  of  law,  make  stick  the  allegation  that  Judge 
Bell  was  indeed  "of  counsel"  within  the  meaning  of  section  455  ? 

Mr.  Friedman.  I  have  not  the  slightest  question  in  my  mind  about 
that,  Senator  Heinz,  on  the  facts  as  they  have  been  stated.  Again, 
I  cannot  speak  to  the  accuracy  of  the  facts,  but  taking  them  as  given, 
that  phrase  "of  counsel"  is  a  very  broad  one. 

There  is  in  other  language  in  this  area,  language  that  might  be 
more  narrowly  drawn.  He  gave  counsel  as  to  what  is  in  our  interests 
with  respect  to  whether  we  should  appeal  because  we  could  be  hurt 
more  by  an  appeal  than  by  deferring  it. 

Senator  Heixz.  That  may  not  be  accurate  because  the  State  and 
Governor  Vandiver  were  not  a  party  in  the  litigation. 

Mr.  Friedman.  That  is  part  of  my  difficulty,  as  I  say,  with  respect 
to  the  underlying  facts.  I  cannot  imagine  to  whom  Judge  Bell  might 
have  been  speakmg  other  tlian  somebody  who  had  some  control  over 
whether  an  appeal  would  be  taken,  when  he  advises  this  one  person 
at  the  meeting,  as  I  read  it,  suggesting  that  an  appeal  be  taken  im- 
mediately and  then  against  that  Judge  Bell  argued  tliat:  We  could 
be  hurt  more  by  an  appeal  than  by  not  appealing,  and  therefore  we 
should  not  appeal. 

It  may  have  been  that  this  was  a  kind  of  Alice  in  "Wonderland 
situation  in  which  five  or  six  people  who  had  nothing  to  do  with  that 
appeal  were  sitting  around  making  believe  that  they  did.  I  doubt  that 
Judge  Bell  would  have  been  released  from  his  law  firm  for  that  kind 
of  exercise.  Presumably  he  was  talking  to  people  who  were  in  a 
position  to  make  a  decision  as  to  whether  that  appeal  would  be  taken. 

If  not,  and  if  it  was  just  being  mimsy  with  the  borogoves,  then  of 
course  there  is  nothing  unethical  about  it  except  that,  as  I  said.  Judge 
Bell's  law  firm  might  want  to  question  him  about  why  he  wasn't 
minding  the  shop. 

Senator  Heinz.  Well,  very  well.  Dean  Friedman,  I  thank  you. 

Mr.  Chairman,  I  believe  it  is  back  to  you. 

Senator  Riegle.  Dean,  I  would  think  it  is  relatively  uncommon  for 
a  clean  of  a  respected  law  school — you  are  the  dean  of  the  law  school ; 
is  that  correct  ? 

Mr.  Friedman.  Of  the  law  school ;  yes. 

Senator  Riegle.  I  have  not  served  on  this  committee  previously  but 
it  is  my  thought  that  it  would  be  rare  for  a  dean  from  a  respected 
law  school  to  come  and  appear  in  opposition  to  the  confirmation  of  an 
Attorney  General.  Would  that  square  with  your  sense  of  history? 

jVIr.  Friedman.  I  am  aware  of  no  precedent  for  it,  sir. 

Senator  Riegle.  I  would  be  interested  in  knowing  how  you  reached 
a  decision  to  take  that  action. 
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Mr.  Friedman.  I  alluded  earlier  in  my  opening  remarks  to  that. 
"Wlien  I  read  that  Mr.  Bell  had  been  nominated,  particularly  as  one 
who  supported  Mr.  Carter  with  a  good  deal  of  hope  in  his  heart,  I  was 
dismayed  at  the  appointment  on  grounds  that  I  suppose  one  would 
characterize,  not  unfairly,  as  political. 

It  seems  to  me  to  be  the  betrayal  of  the  kinds  of  qualities  that  Mr. 
Carter  had  projected  to  me,  and  the  kinds  of  concerns  with  respect 
to  civil  rights  and  civil  liberties  and  the  importance  of  the  position 
of  Attorney  General  as  being  nonpolitical  and  independent  of  the 
Wliite  House.  He  made  a  considerable  point  of  that  during  his  cam- 
paign, and  it  was  one  of  the  things  that  induced  me  to  support  him. 

I,  at  that  point,  started  keeping  a  file  on  Mr.  Bell,  and  spoke  to 
others  about  the  possibility  of  opposing  the  nomination. 

Subsequently,  I  found  that  there  were  people  in  a  better  position 
than  I  to  make  such  an  effort,  and  I  simply  put  the  file  away  and  let 
it  pass. 

I  received  a  call  yesterday  afternoon  from  one  of  the  people  who  is 
interested  in  opposing  Mr.  Bell's  nomination.  He  asked  me  what  I 
thought  about  the  Biscayne  Bay  case  specifically.  I  told  him  that  I 
didn't  have  any  question  in  my  mind,  on  the  basis  of  my  background 
of  two  decades  or  more  now  involving  legal  and  judicial  ethics,  that 
it  was  improper  on  two  counts,  and  that  I  would  be  willing  to  testify 
about  it. 

Apparently  he  then  asked  that  I  be  permitted  to  testify.  "When  I  was 
called  about  it  I  seconded  that  request,  and  I  was  granted  permission 
to  do  so. 

Senator  Eiegle.  When  the  nomination  was  first  annoimced  did  you 
you  knoAv  Judge  Bell  by  reputation  at  that  point? 

Mr.  Friedmax.  I  did  not. 

Senator  Riegle.  So  you  have  become  acquainted  since  tliat  time  by 
an  examination  of  history — part  of  which  you  have  related — and  I 
assume  other  things  as  well  ? 

Mr.  Friedman.  Yes. 

Because  the  position  is  so  important  to  those  of  us  who  are  con- 
cerned with  the  administration  of  justice,  I  did  try  to  follow  at  least 
the  reports  in  the  papers  as  closely  as  I  could. 

Senator  Eiegle.  "\Vere  you  able  to  watch  any  of  the  hearings  on 
television? 

Mr.  Friedman.  Xo  :  I  do  not  now  own  a  television  set. 

Senator  Riegle.  You  are  probably  the  only  living  iVmerican  who 
can  say  that. 

In  any  event,  I  am  wondering  if  you  have  had  a  chance  to  read, 
how  thoroughly  have  you  been  able  to  review  the  committee 
transcripts  ? 

Mr.  Friedman.  Not  thoroughly  at  all.  My  attention  was  called  to 
some  excerpts  of  the  transcript. 

In  all  candor,  I  have  prepared  since  5  o'clock  yesterday  evening, 
without  the  help  of  a  secretary  or  anyone  else,  ancl  M'hat  I'have  been 
able  to  present  is  that  which  I,  by\and  large,  have  had  available 
through  earlier  work  in  this  field. 

I  think  it  would  have  been  ideal,  from  the  committee's  point  of 
view,  to  have  had  somebody,  whether  witness  or  staff,  with  ih^  oppor- 
tunity to  research  these  issues  much  more  thoroughly. 
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In  saving-  that,  I  don't  mean  to  suggest  any  doubt  whatsoever  as  to 
the  conclusions  I  have  expressed,  because  they  are  based  on  the  leadmg 
cases  and  on  the  jjiincipal  autliorities.  But  one  knows  that  another  12 
hours,  24  hours,  or  3  days  of  research  certainly  would  be  more  reveal- 
ing than  the  rather  hasty  job  I  necessarily  did. 

Senator  Eiegle.  Is  it  a  fair  summary  to  say  that  your  objections  and 
reservations  really  then  fall  in  two  areas :  One,  the  description  you 
have  just  given  me  to  my  first  question,  in  terms  of  your  own  initial 
response  and  feeling  about  the  nomination  from  the  beginning  and  the 
degree  to  which  you  have  been  able  to  follow  the  developments  here, 
and  second  then,  this  case  that  you  have  presented  with  respect  to  the 
ethical  matter?  Those  are  the  two  grounds  on  which  your  objection 
rests  ? 

Mr.  Friedman.  Exactly. 

One  of  the  reasons  that  I  stated  at  the  outset,  that  I  had  the  initial 
feeling,  it  was  more  than  a  feeling,  it  was  opposition  to  Judge  Bell 
before  the  ethical  issues  arose.  This  was  to  permit  the  committee  to 
discount  my  testimony  insofar  as  it  deemed  it  appropriate,  because  I 
had  reached  a  judgment  of  opposition  prior  to  that  time. 

Senator  Eiegle.  I  was  going  to  say :  That  is  all,  Mr.  Chairman,  but 
I  have  a  hard  time  saying  tliat  right  now  because  no  one  else  is  here. 

I  thank  you  for  your  testimony.  The  committee  thanks  you. 

I  am  sorry  that  the  time  problems  were  such  as  they  were,  but  you 
were  good  to  come,  and  what  j^ou  have  had  to  say  I  think  will  be  im- 
portant to  us. 

Mr.  Friedman.  I  should  add  that  I  was  not  complaining  about  the 
time  structures^  and  I  am  most  grateful  for  the  opportunity. 

Thank  you,  Senator. 

Senator  Eiegle.  If  the  next  witnesses  would  approach  the  witness 
table — Dock  Putnam,  Ms.  Willie  Smith,  tludie  ]McDowell,  and  Fred 
Calhoun.  I  understand  that  they  will  be  accompanied  by  Clarence 
Mitchell. 

Let  me  welcome  you  all  to  the  committee. 

I  will  move  over  to  the  other  side  for  tlie  time  being. 

Before  yielding  the  chair  to  my  colleague  from  Indiana,  Senator 
Bayh,  I  want  to  welcome  all  of  you. 

What  tends  to  happen  in  the  Senate,  as  I  am  learning,  having  been 
in  the  Senate  2  weeks  or  so,  is  that  an  awful  lot  of  things  happen  at 
one  time  when  the  Senate  is  in  session.  There  are  requirements  to  go 
back  and  forth  to  the  Senate  floor,  and  there  are  otlier  meetings  that 
are  scheduled  during  the  day  where  your  attendance  is  required,  so 
that  you  have  to  try  to  move  back  and  "forth  between  all  these  different 
places. 

I  may  have  to  excuse  myself  for  a  short  time  for  that  reason,  while 
you  are  here  testifying. 

I  really  do  not  want  to  do  that,  because  I  have  looked  forward  to 
your  testimony  as  much  or  more  than  that  of  anybody  else's;  so,  if  at 
some  point  I  am  gone  for  a  short  period  of  time,  please  understand 
that  is  is  not  because  I  wish  to  be.  I  will  certainly  be  back  here  as 
quickly  as  I  can  be,  because  I  am  especially  interested  in  what  you  have 
to  say. 

I  want  to  say  one  other  thing,  and  that  is  that  I  know  those  rooms 
are  constructed  to  be  somewhat  imposing  with  their  high  ceilings  and 
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the  fact  that  we  are  seated  on  a  somewhat  higher  level  than  the  wit- 
nesses and  so  on. 

I  want  YOU  to  put  that  out  of  your  mind  as  much  as  you  can,  because 
we  all  come  here  witli  the  same  standing — to  try  to  figure  out  what 
the  best  tiling  is  to  do.  I  am  deliglited  that  you  are  here  and  I  am 
anxious  to  hear  what  you  have  to  say. 

How  would  you  like  to  proceed  ? 

Mr.  ]MiTCHELL.  Wliat  I  woukl  like  to  do,  ^Ir.  Chairman,  is  to  give 
the  names  of  all  the  witnesses,  and  then  just  explain  briefly  why  they 
are  here,  and  after  that  let  them  go  for  themselves.  I  think  they  will 
do  all  right. 

TESTIMONY    OF   CLARENCE   MITCHELL— Eesumed,    ACCOMPANIED 
BY  FRED  CALHOUN,  DOCK  PUTNAM,  WILLIE  RUTH  SMITH,  AND 

.HUDIE  McDowell 

1  am  Clarence  Mitchell,  director  of  the  Washington  Bureau  of  the 
NAACP.  We  have  with  us  Mr.  Fred  Calhoun,  who  is  of  Fullerton, 
Calif.,  and  was  one  of  the  three  plaintiffs  in  the  Atlanta  case  of  Cal- 
houn V.  Latimer.  He  is  the  son  of  Mr.  Willie  Calhoun,  and  brother 
of  Ms.  Vivian  Calhoun  Eeeves,  who  was  also  a  plaintiff. 

Mr.  Calhoun,  would  you  indicate  your  presence  ? 

[Witness  raises  his  hand.] 

Then  Ms.  Willie  Ruth  Smith,  from  Atlanta,  who  is  the  mother  of 
one  of  the  original  plaintiffs  in  the  case  of  Calhoun  v.  Latimer. 

[Witness  raises  her  hand.] 

Then  we  have  Mr.  Dock  Putnam  of  Atlanta,  who  is  the  father  of 
one  of  the  plaintiffs  in  the  case. 

[Witness  raises  his  hand.] 

Then  we  have  Mr.  Hudie  McDowell  who  is  also  of  Atlanta,  and  the 
father  of  one  of  the  plaintiffs  in  the  case. 

[Witness  raises  his  hand.] 

These  witnesses  come,  Mr.  Chairman,  because  at  the  time  Mr.  Na- 
thaniel Jones  was  with  us,  and  as  the  general  counsel  of  NAACP 
joined  with  me  in  presenting  our  testimony,  the  question  arose  as  to 
whether  there  were  people  who  would  want  to  come  up  and  be  heard 
saying  that  they  did  not  feel  they  were  properly  treated  and  their 
rights  were  postponed. 

I  think  their  testimony  will  support  that. 

In  addition,  as  you  will  recall,  there  came  a  time  when  some  wit- 
nesses arrived  here  from  Atlanta  who  were  testifying  in  favor  of 
Judge  Bell. 

Senator  Mathias  was  asked  a  question  about  who  was  Fred  Calhoun. 

Those  witnesses  who  professed  to  know  all  about  what  was  hap- 
pening in  Atlanta,  and  who  said  that  they  had  full  possession  of  all 
the  facts,  first  indicated  that  no  case  had  been  filed  because  the  people 
in  Atlanta  weren't  ready  for  it. 

Senator  Mathias  pointed  out  that  indeed  a  case  had  been  filed,  and 
that  the  principal  plaintiff  in  the  case  was  Fred  Calhoun.  He  asked 
them  whether  they  knew  Fred  Calhoun.  They  said  that  there's  no 
surh  person.  They  said  there's  a  John  Calhoun — as,  indeed,  there  is. 

They  went  further  to  say  that  John  Calhoun  was  a  party  to  the  ar- 
rangements that  they  had  made  between  themselves — Judge  Bell  and 
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Governor  Vandiver — to  postpone  implementation  of  the  court  deci- 
sions because,  as  they  put  it,  there  was  too  much  turmoil  and  that  sort 
of  thing,  didn't  have  enough  money.        _     ,  ^  ,,  tt    •    i  vu 

Well,  it  turns  out  that  there  is  a  Mr.  Fred  Calhoun.  He  is  here  with 
us  today.  Therefore,  they  reveal,  by  that  statement,  that  maybe  they 
wercn't'as  well  informed  about  matters  in  Atlanta  at  that  time  as  they 
professed  to  be  when  they  testified. 

We  have  also  a  willinorness  on  the  part  of  some  of  these  witnesses, 
Islr.  McDowell  and  Mr.  Putnam,  they  will  each  say,  if  asked,  that  they 
were  offered  bribes  to  try  to  withdraw  from  this  litigation. 

Mr.  Calhoun  will  say  that  he,  as  the  son  of  Willie  Calhoun— who  is 
his  father— was  aware  of  the  fact  that  his  father  was  asked  to  with- 
draw and  the  inducement  was  a  bribe. 

Having  said  that,  I  would  appreciate  it  if  Mr.  Calhoun  would  begin 
the  testimony. 

Mr.  Calhoun.  Thank  you  very  much.  ^ 

^Ir.  Chairman,  and  members  of  the  committee,  my  name  is  Fred 

Calhoun.!  •       i  x-w      i 

I  am  the  assistant  director  of  the  Student  Educational  Develop- 
ment Center  in  Cypress,  Calif.,  a  program  for  the  recruitment  and 
attention  to  the  educational  disadvantaged  students. 

I  was  one  of  the  plaintiffs  on  whose  behalf  my  father.  Reverend 
Willie  M.  Calhoun,  filed  a  suit  in  1958  to  desegregate  schools  m  the 
Atlanta  public  school  system. 

Also  my  sister,  Vivian,  and  my  other  sister,  Benita,  were  also 
involved  in  that  suit. 

I  want  to  thank  vou  for  this  opportunity  to  testify  to  demonstrate 
how  very  important  I  think  this  decision  will  be  for  people  through- 
out the  United  States  of  America. 

At  tlie  age  of  10  I  was  forced  to  leave  my  parents.  My  parents  sent 
me  to  California.  This  was  so  that  I  could  get  what  we  considered  an 
equal  opportunity  toward  education. 

It  was  a  traumatic  experience  for  me  leaving  home  at  10  years  old 
and  living  with  my  older  brother,  and  fending  for  myself. 

It  was  also  difficult  because  at  10  years  old  I  still  could  not  read. 
So  I  entered  Valencia  Elementary  School  in  Fullerton,  Calif.  My  self- 
concept  was  very  low.  I  can  remember  the  times  that  I  was  supposed  to 
participate  in  spelling  bees.  I  did.  There  was  a  situation  where  every- 
body would  stand  upland  as  soon  as  you  missed  a  word  you  were  sup- 
posed to  sit  down.  Needless  to  say,  I  was  the  first  one  to  sit  down.  How 
can  you  spell  when  you  cannot  read?  That  was  a  traumatic  experience 
for  me. 

After  2  years  in  California,  it  got  to  be  a  little  bit  too  much  for  me. 
I  was  a  young  man  then.  I  needed  my  parents.  My  parents  played  a  big 
role  in  the  raising  of  a  child. 

I  returned  to  Atlanta,  hoping  that  things  would  have  chano-ed^ 
and  hoping  that  I  would  have  a  chance  to  go  to  an  integrated  school, 
and  to  play  in  an  integrated  little  league,  football  team,  and  baseball 
team — just  as  I  had  done  in  Fullerton. 

Needless  to  say,  I  started  to  school  in  the  seventh  grade  at  Ander- 
son Park  Elementary  School,  which  has  an  all-black  faculty  and  stu- 
dent body. 
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From  there  I  entered  high  school.  I  was  in  the  eighth  grade  in 
Georgia. 

It,  too,  was  an  all-black  school.  I  have  never  seen  a  white  person 
set  foot  in  that  institution  in  my  life.  I  can  honestly  say  that,  ex- 
cept for  someone  like  the  district 'superintendent,  who  was  at  the  top, 
and  who  was  a  white,  there  were  no  other  whites. 

Turner  Howard  School  was  not  doing  it  for  me  in  terms  of  my  aca- 
demic endeavors.  I  wanted  to  be  somebody,  so  I  asked  my  father  to 
let  me  go  to  California  again.  So  I  left  again  at  the  age  of  16. 

I  completed  my  11th  and  12th  grades  at  Fullerton  High  School. 
Then  I  proceeded  to  go  directly  into  Fullerton  College,  which  is  a 
community  college  next  door.  I  was  there  about  li/o  years. 

Then  I  went  into  the  military  service. 

As  a  matter  of  fact,  I  served  in  the  U.S.  Army  Old  Guard  in  this 
area  here — which  is  somewhat  of  an  honorary  unit.  That  is,  it  was 
an  honor  to  serve  in  that  unit. 

I  was  there  for  2  years  and  decided  that  what  I  wanted  to  do  was 
get  an  early  out  and  go  back  to  college. 

College  had  been  on  my  mind  all  of  my  life.  I  have  been  a  man 
of  high  ambition.  Not  necessarily  did  I  have  the  resources,  educa- 
tional resources,  in  terms  of  the  material  and  instruction  that  I  needed, 
but  I  always  was  a  man  of  high  potential  and  motivation. 

I  entered  Fullerton  College.  Sorry,  I  made  a  mistake  there.  I  was 
in  the  service.  I  went  back  to  Fullerton  College  after  service.  Then 
I  transferred,  eventually,  to  Cj'press  College  where  I  received  my 
liberal  arts  degree. 

After  receiving  my  degree  in  liberal  arts,  I  proceeded  directly  into 
the  University  of  California  at  Ervine,  Calif.,  where  I  received  a 
degree  in  social  ecology,  with  emphasis  in  mental  health. 

I  am  presently  working  on  a  masters  in  community  psychology  in 
the  State  university. 

Senator  IMathias.  Could  you  speak  a  little  louder? 

]Mr.  Caliioux.  I  am  presently  working  on  a  masters  degree  at  Cali- 
fornia State  University  in  community  psychology  at  Long  Beach, 
Calif. 

I  hope  to  complete  that  degree  soon. 

Probably  the  most  important  thing  that  a  student  can  have  at  his 
disposal  would  be  the  first  2  years  of  elementary  school.  I  think  those 
are  the  critical  years  that  Ave  have  to  deal  with.  And  those  are  the 
critical  years  that  some  high  administrators  found  it  necessary  not 
to  carry  out  the  Supreme  Court's  decision  to  integrate  schools  through- 
out the  Nation. 

Asa  result,  I  am  an  example  of  a  person  who  probably  could  have 
been  more  than  T  am  now.  Elementary  school  for  me,  when  I  first 
stai-ted  in  Atlanta  at  Harknoss  school,  was  a  dreadful  situation.  We 
had  seven  classes  in  two  rooms.  If  I  recall  correctly,  we  had  two 
teachers  and  our  principal  sometimes  substituted  as  a  teacher. 

There  was  no  lunch  program  to  speak  of.  There  was  no  opportunity 
forrecroational  activities. 

But  the  confounding  thing  was  that  when  T  went  to  California  all 
of  those  thinffs  were  present.  I  was  the  only  black  student  in  that 
Valencia  Elementary  School.  All  of  those  things  were  present.  It  was 
a  great  opportunity  for  me  to  be  exposed  to  other  ethnic  groups. 
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I  think  it  \Yas  a  great  opportunity  for  those  people  to  be  exposed 
to  me. 

I  think  when  we  think  in  terms  of  segregation,  the  proponents  of 
segregation  I  think  they  are  at  the  deficit,  because  they  are  not  allow- 
ing themselves  to  be  exposed  to  other  minority  groups,  or  groups  that 
have  different  attitudes  and  behavior  styles. 

Thank  you. 

Senator  Bayh  [acting  chairman].  We  thank  you  very  much,  Mr. 
Calhoun. 

Who  is  next  ? 

Mr.  PuTXAM.  I  live  at  818  Kinsey  Court  in  Atlanta. 

I  was  one  of  the  original  10  complainants  in  the  integrated  case  in 
Atlanta. 

I  was  offered  bribes.  Two  whit«  fellows  came  out. 

Of  course,  before  then  we  had  gotten  some  telephone  calls. 

Senator  Bayh.  Inasmuch  as  Mr.  Mitchell  brought  this  up,  could  I 
interrupt  right  now  to  ask  you  or  others  who  got  bribe  offers  or  threats, 
could  you  identify  who  made  the  bribe  offers  or  who  threatened  you? 

Mr.  PuTXAM.  No.  I  did  not  know  them. 

Senator  Bath.  V^as  it  anybody  related  to  Judge  Bell,  that  you 

IvllOW   of? 

]VIr.  Putnam.  Not  that  I  laiow  of,  no. 

Senator  Bath.  Have  you  reason  to  believe  it  was? 

Mr.  Putnam.  At  that  time  I  did  not  really  know  Judge  Bell.  I  do 
not  remember 

Senator  Bayh.  Is  there  anybody  who  knew  Judge  Bell,  or  was 
threatened  or  bribed  by  him  or  people  close  to  him? 

Mr.  Calhoun.  I  vaguely  remember  my  dad  mentioning  a  judge. 
I  don't  know  in  what  capacity,  but  he  did  mention  a  judge. 

Senator  Bayh.  Is  your  father  alive  today  ? 

Mr.  Calhoun.  He  is  alive,  but  ill. 

Mr.  Mitchell.  Mr.  Chairman,  the  reason  I  raised  the  question  of 
bribes  is  to  give  the  committee  an  opportunity  to  weigh  that,  as  to  the 
credibility  of  those  black  witnesses  from  Atlanta,  Mr.  Cochrane  and 
Mr.  King,  both  of  whom  painted  a  picture  of  Atlanta  at  that  time  as 
filled  with  blacks  who  really  didn't  want  to  press  their  rights. 

The  whole  thrust  of  their  testimony  was  that  there  was  this  wonder- 
ful understanding  between  INIr.  Bell,  acting  on  behalf  of  Governor 
Vandiver,  and  these  gentlemen  who  identified  themselves  as  the  lead- 
ers of  the  black  community  meeting  together  and  representing  the  in- 
terests of  the  blacks. 

The  matter  of  the  bribe  offer  is  important  only  to  the  extent  that 
somebody — we  really  have  no  reason  for  saving  it  was  Judge  Bell — 
but  somebody  in  that  complicated  web  in  which  these  people  were  to  be 
ensnared  thought  that  it  was  so  important  to  get  these  blacks  to  give 
up  their  rights  that  various  emissaries  came  around  offering  them 
financial  inducement  to  give  up  their  rights. 

Senator  Bayh.  I  think  the  mentioning  of  the  bribe  offer — and  cer- 
tainly the  threats  and  intimidation — is  relevant  to  help  us  have  a  better 
understanding  of  the  environment. 

I  did  not  sense  from  the  witnesses,  as  I  recall  them — and  I  must  say 
this  has  been  a  hectic  kind  of  thing  where  we  haye  not  been  able  to  plan 
in  advance,  even  for  your  presence,  and  some  of  us  have  had  to  sort 
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of  skitter  in  and  out  and  try  to  take  care  of  other  responsibilities,  and 
then  come  back,  because  we  did  not  know  we  were  going  to  be  here 
today.  We  are  glad  you  are,  and  I  hope  that  you  will  not  consider  any 
of  our  absences  as  a  personal  affront  to  you.  We  appreciate  your  mak- 
ing the  extra  effort  to  be  here. 

As  I  recall  them,  I  did  not  get  the  impression  that  they  were  setting 
anything  up  for  the  Governor.  I  recall  Mr.  Cochrane  suggesting  that 
indeed  the  relationship  he  had — he  was  careful  to  say :  IVell,  don't  let 
the  Governor  know.  Indeed,  Cochrane  thought  Bell  was  going  beyond 
what  the  Governor  might  want. 

Mr.  Mitchell.  I  think  Mr.  Bell,  in  his  testimony,  I  believe  it  was 
when  he  reappeared,  indicated  that  he  was  kind  of  a  conduit  taking 
back  to  Governor  Vandiver  the  discussions,  or  at  least  parts  of  them, 
that  transpired  between  Mr.  Cochrane  and  Mr. — whoever  else  was 
involved. 

While  Mr.  Cochrane  mi^ht  have  been  under  the  happy,  illusory 
impression  that  he  was  talking  only  to  Mr.  Bell,  Mr.  Bell  himself  has 
indicated  that  is  not  correct.  He  was,  in  fact,  taking  back  to  Governor 
Vandiver  the  substance  of  the  conversations. 

Senator  Bayh.  Mr.  Putnam,  would  you  lilve  to  proceed  ? 

Mr.  Putnam.  I  was  offered  money.  My  wife  was  afraid  because  we 
had  had  threatening  telephone  calls.  She  told  me  to  go  back  in  the 
room.  I  told  her  that  they  had  tried  to  get  me  to  withdraw  my  name 
from  the  case. 

After  that  they  left. 

A  few  days  hater  a  black  fellow  came  out.  Pie  said :  How  would  $600 
look  right  now  ? 

Senator  Chafee.  I  wonder  if  the  witness  could  speak  a  little  closer 
to  the  microphone.  It  is  hard  to  hear. 

Thank  you. 

Mr.  Putnam.  He  asked  me:  How  would  $600  look  right  now?  At 
that  time  I  was  not  making  too  much  money.  I  would  have  liked  to 
have  accepted,  but  I  told  him  that  I  had  already  got  into  it  and  I  was 
going  to  stay  in  the  case.  He  left. 

But  I  got  a  lot  of  telephone  calls  after  that.  I  later  had  my  number 
changed,  and  had  my  name  taken  out  of  the  telephone  directoiy.  My 
wife  had  gotten  scared. 

That  is  all  I  remeimber  about  that  time. 

Senator  Bayh.  Thank  you. 

Mr.  Putnam.  My  children  never  went  to  integrated  schools. 

We  lived  on  Windward  Drive  at  that  time,  214  Windward  Drive. 

There  was  a  school  down  pretty  close  there,  and  they  tore  it  down  I 
think  for  the  reason  it  was  an  old  school. 

The  next  closest  school  would  have  been  West  Haven,  which  is  about 
two  blocks  away.  It  was  all-white. 

My  children  had  to  go  about  seven  blocks,  which  is  at  Frankly- 
Stanley  there.  I  had  to  carry  them,  or  either  they  had  to  walk.  It  was 
pretty  tough. 

I  just  couldn't  see  that  we  had  a  school  that  close  around,  and  they 
had  to  go  that  far  to  another  school. 

Senator  Bath.  I  appreciate  the  effort  that  you  made  to  remedy  that. 

Mr.  Putnam.  Thank  you. 

Senator  Bath.  Ms.  Smith  ? 
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Ms.  Smith.  I  am  Willie  Smith  from  Atlanta,  Ga.,  2521  Bankhead 
Highway. 

I  am  one  of  the  plaintiffs  in  the  desegregation  case  in  Atlanta. 
I  would  like  to  be  heard  today,  and  I  thank  you  for  it. 
I  feel  as  though  we  have  an  issue  here,  where  we  have  been  intimi- 
dated quite  a  bit  by  facts  of  higher  authorities  in  Atlanta  that  were  in 
office  at  the  time. 

Now  the  school,  I  remember  an  occasion  where  the  school  sent  some- 
one out  from  the  board  of  education  to  baffle  us  and  to  bribe  us.  I 
remember  a  lady  coming  out  from  the  Fulton  County  Health  Center 
to  talk  with  us.  Each  time  I  turned  them  down. 

Tliey  didn't  see  any  way  of  getting  to  me,  and  they  began  to 
work  on  my  mother  and  children.  I  would  get  home  and  mother  would 
be  crying  and  say  they  said  what  all  they  were  going  to  do  to  them, 
because  they  wanted  me  to  withdraw  the  suit. 

I  had  quite  a  bit  of  that  embarrassment,  and  so  did  the  children. 
They  would  go  to  school  and — several  of  the  teachers  told  me,  said : 
Well,  I'll  tell  you,  it's  just  bad.  We're  threatened  with  losing  our  jobs. 
Wliy  don't  you  just  do  it  ? 

I  told  them — I  said :  Well,  I've  gone  this  far  and  I'm  going  on. 
We  had  quite  a  struggle  there  in  Atlanta.  Governor  Vandiver  was 
the  Governor  and  Mr.  Griffin  was  the  assistant  administrator. 

I  feel  as  though,  coming  from  the  head  of  the  thing,  it  could  have 
been  eliminated  by  their  decisions.  They  could  have  said  one  or  two 
words,  and  some  of  these  things  could  have  been  stopped. 

Of  course,  many  people  knew  that  they  were  happening  to  us. 
I  feel  as  though,  I  just  don't  feel  that  he  would  be  the  person  for 
this  job. 

My  children  have  never  gone  to  an  integrated  school.  They  are 
grown  now,  but  they  never  had  the  chance  to  go  because  during  his 
administration,  that  is,  the  days  that  he  was  in  office,  well  there  just 
wasn't  anything  we  could  do. 
Thank  you. 

Senator  Bath.  Ms.  Smith,  if  this  is  too  personal  a  question  then  tell 
me  to  mind  my  own  business.  Do  you  have  any  grandchildren? 
Ms.  Smith.  Yes. 

Senator  Bayh.  What  kind  of  school  do  they  go  to  ? 
^Is.  Smith.  They're  going  to  the  school  right  next  door  to  us. 
Senator  Bayh.  Is  that  integrated  ? 
Ms.  Smith.  Yes,  it  is. 
Senator  Bayh.  Thank  you. 

Mr.  McDowTXL.  Mr.  Chairman,  I'm  from  Atlanta,  Ga. 
I  am  up  here  to  testify. 

In  1959  we  had  a  rough  time.  I  had  two  daughters  going  to  school 
at  that  time. 

We  later — I  was  working  on  a  job  and  they  sent  a  man  out  there 
to  talk  with  me  to  try  to  get  me  to  withdraw  my  name. 

I  talked  on  with  them  and  tried  to  find  out  the  way  it  works.  I 
asked  them,  I  said:  "Where  is  you  going  to  get  the  money  from?" 
He  offered  me  $500. 

He  said :  "I'll  take  you  up  to  the  post  office,  and  that's  where  you'll 
get  your  money." 
That  made  me  feel  like  then  that  Mr.  Bell  had  some  parts  in  it. 
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Senator  Bayh.  What  was  that  you  said  about  Mr.  Bell  ? 

Mr.  McDowell.  About  Mr.  Bell  ? 

Senator  Bayh.  I'm  sorry.  You  said  something  about  getting  the 
money  at  the  post  office,  and  then  you  said 

Mr.  McDowell.  Yeah,  that's  what  he  said:  "I'll  take  you  to  the 
post  office  and  that's  where  you'll  get  your  money."  I  wondered  why 
he  had  to  take  me  to  the  post  office. 

Senator  Bayh.  You  said :  "That  made  me  feel " 

You  didn't  mention  Judge  Bell's  name  ?  I  thought  you  did. 

Mr.  McDowell.  "Which  I  did.  I  felt  like  that  Mr.  Bell  was  a  part 
in  it. 

Senator  Bayh.  Had  you  met  Mr.  Bell  ? 

Were  you  working  with  Mr.  Bell  ? 

Mr.  McDowell.  Was  I  working  with  him  ? 

He  didn't  say  who  he  was  working  with.  That's  all  he  said :  "I'll 
take  you  to  the  post  office." 

Senator  Bayh.  Had  you  been  involved  with  Mr.  Bell  in  his  capacity 
as  an  emissary  to  Governor  Yandiver? 

Mr.  McDowell.  No. 

Senator  Bayh.  Had  you  ever  met  him  ? 

Mr.  McDowell.  Not  in  person. 

Senator  Bayh.  How  could  you  think  he  was  involved  in  the  $500 
then? 

Mr.  McDowell.  That's  the  way  I  felt.  That's  just  the  way  I  felt. 
I  could  be  wrong. 

Senator  Bayh.  Let  me  suggest  here,  Mr.  McDowell,  that  is  a  pretty 
serious  charge. 

Somebody  who  is  going  to  give  you  $500  for  giving  up  your  rights 
to  go  to  jail. 

You  say  you  had  not  met  Judge  Bell.  You  were  not  working  with 
him. 

I  am  going  to  ask  you  how,  at  that  time,  when  you  did  not  even 
know  Judge  Bell,  you  could  have  equated  him  with  that  $500  ? 

You  might  look  "back  now  and  say:  well,  it  might  have  been  Judge 
Bell,  but  how  could  you,  at  that  time,  have  done  that  ? 

Mr.  McDo^vELL.  That's  the  way  I  felt  about  it. 

I  could  have  been  wrong,  as  I  say.  I  could  have  been  wrong  at  that 
time,  but  my  feeling  was  like  that. 

Senator  Bayh.  I  don't  want  to  push  any  further,  but  I — excuse  me. 
Go  ahead. 

Mr.  McDowell.  We  went  on  and — Governor  Vandiver,  he  was  in 
office  at  that  time.  I  heard  him  say  out  of  his  own  mouth  that  his  chil- 
dren would  never  go  to  an  integrated  school  long  as  he  was  the 
Governor.  That's  about  all  I  have  to  say  about  it. 

At  that  time  IMr.  Bell  was  working  with  Governor  Vandiver. 

That's  all  I  have. 

Senator  Bayh.  I  think  we  all  know  that.  I  appreciate,  first  of  all, 
your  coming,  at  some  inconvenience. 

Second,  and  I  think  more  importantly,  I  salute  you  for  your  cour- 
age and  tenacity  with  which  you  hung  in  there.  That  was  a  time  when 
you  must  have  been  under  some  severe  pressure  to  take  the  temporary 
but  easy  road.  It  is  not  easy  to  do. 
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It  is  a  lot  easier  for  those  of  us  up  here  to  say  it  is  not  easy  to  do 
than  it  would  be  if  we  were  even  more  familiar  with  the  situation. 

Let  me  just  ask  one  question  to  try  to— all  of  you  were  parties  to 
the  case,  is  that  accurate  ? 

[All  witnesses  nod  in  the  affirmative.] 

You  were  personallv  involved.  Mr.  Callioun  ? 

Were  any  of  you  involved  with  Judge  Bell,  I  mean  been  in  meetings 
with  him? 

[All  witnesses  shake  heads  negatively.] 

We  have  had  a  number  of  cases  involved  here  and  I  don't  know 
whether  it  was  this  case  or  another  case  where  parties  were  told  to 
come  and  we'll  negotiate  it,  and  don't  bring  your  lawyers. 

Have  any  of  you  been  told  that  ? 

[Witnesses  shake  heads  negativelv.] 

]Mr.  JoxES.  That  was  the  case,  iDut  it  Avas  1972  at  another  phase, 
another  level. 

Senator  Bath.  These  people  were  not  involved  in  the  meeting  to 
which  they  had  been  told  to  come  and  we'll  work  something  out,  and 
don't  bring  your  lawyers  ? 

Mr.  Jones.  No. 

Mr.  Mitchell.  Mr.  Chairman,  that  seems  to  be  the  gravity  of  the 
matter.  Those  two  witnesses  that  came  up  liere  from  Atlanta  said  that 
they  got  together  the  interested  parties  and  the  interested  parties  were 
so  delighted  to  forgo  their  rights. 

They  even  went  so  far  in  comments  in  response  to  Senator  Mathias' 
questions,  as  I  said  a  moment  ago,  to  say  that  a  Mr,  Calhoun,  whom 
they  had  identified  as  one  of  the  parties  in  the  case,  was  at  the  meet- 
ing and  agreed  to  what  Judge  Bell  was  trying  to  pedal.  It  turns  out 
that  they  don't  even  know  that  there  was  a  flesh  and  blood  Fred  Cal- 
houn who  is  now  sitting  here  before  us,  who  Senator  Mathias  knew 
was  there  because  he  was  reading  the  court  record. 

It  seems  to  me  that  if  this  committee  is  going  to  give  any  weight  to 
the  testimony  of  those  people  who  came  up  here  as  great  friends  of 
Judge  Bell,  then  it  ought  to  recognize  that  in  some  way  they  just  did 
not  give  you  the  ,f ull  picture. 

Senator  Bath.  Certainly  if  they  led  us  to  believe  that  these  people 
had  been  involved  in  the  negotiating  session,  they  were  wrong. 

Senator  Mathias? 

Senator  Mathias.  I  want  to  join  Senator  Bayh  in  thanking  you  for 
coming. 

I  know  that  it  was  a  trip  made  witliout  much  notice  or  preparation. 
It  is  an  important  participation  in  government  and  it  is  a  very  helpful 
thing  for  this  committee  that  you  are  here. 

Obviously  we  have  a  troubling  problem  before  us.  That  is  why  we 
need  the  help  of  all  the  witnesses  that  have  been  here. 

A  very  harsh  word  has  been  used  here,  the  word  bribe. 

There  has  been  no  suggestion  as  to  who  may  have  offered  a  bribe. 

Mt.  Putnam,  you  said  that  you  were  offered  $600  for  the  purpose 
of  removing  yourself  as  a  plaintiff  in  the  Atlanta  school  case,  right? 

INIr.  Putnam.  That  is  right. 

Senator  Mathias.  Mr.  McDowell,  you  said  you  were  offered  $500 
for  the  same  purpose,  is  that  right  ? 

Mr.  McDowell.  That  is  right. 
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Senator  Mathias.  Did  either  of  you  know  the  party  who  made  that 
offer  to  you  ? 

Mr.  Putnam.  I  do  not  know  the  party. 

Senator  Mathias.  He  was  a  stranger  to  you  ? 

Mr.  Putnam.  Yes. 

Mr.  McDowell.  I  didn't  know  his  name  either. 

Senator  Mathias.  Did  each  of  you  view  this  as  a  serious  offer  ?  Did 
you  take  it  as  a  light  thing,  or  did  you  think  that  the  people  that  came 
to  you  and  made  this  suggestion  could  deliver  if  you  were  willing  to 
sign  a  paper  which  would  remove  your  name  from  the  complaint,  that 
they  would  actually  be  able  to  produce  those  sums  of  money? 

Mr.  Putnam.  I  do  not  know. 

The  fellow  who  told  me,  said  he  did  not  know  whether  it  was  going 
to  be  paid  by  check  or  in  cash.  It  was  $600. 

I  told  him :  Well,  I'm  not  going  to  withdraw  my  name. 

He  left. 

Senator  Matiil\s.  That  ended  that  ? 

Mr.  Putnam.  Yes. 

Senator  Mathias.  You  said  your  harassment  was  such  that  you 
finally  had  to  have  your  telephone  number  changed  and  your  listing 
taken  out  of  the  book  ? 

Mr.  Putnam.  Eight. 

Senator  Mathias.  So  you  got  both  the  carrot  and  the  stick.  You 
were  offered  some  money  to  get  out  and  you  were  threatened  ? 

Mr.  Putnam.  Right. 

Senator  Mathias.  Did  you  attend  any  meetings  in  the  black  com- 
munity, or  elsewhere,  in  which  the  question  of  getting  out  was 
discussed  ? 

Mr.  Putnam.  No  ;  I  did  not  attend  any  meetings. 

Senator  Mathias.  Let  me  read  you  from  the  testimony  which  was 
taken  here  on  the  13th  of  January,  just  a  few  days  ago. 

Mr.  Warren  Cochrane  was  the  witness. 

Senator  Riegle  said : 

I  won't  go  on  at  great  length  here,  but  I  want  to  understand  a  little  better 
the  content  of  the  meetings  that  you  had. 

I  take  it  that  a  meeting  would  be  arranged  and  Mr.  Bell  would  come.  He 
Would  brief  you  on  what  the  lay  of  the  land  was  in  the  Governor's  office? 

Then  Mr.  Cochrane,  who  was  sitting  right  where  you  are  sitting, 
said : 

Some  of  the  meetings  were  held  in  his  office  meaning  Judge  Bell's  office. 

Senator  Riegle  said : 

What  did  he  ask  you  to  do?  Was  there  an  appeal  to  the  group,  that  the  group 
do  certain  things  or  not  do  certain  things?  Was  he  simply  reporting  what  was 
happening  or  was  there  an  effort  to  try  to  secure  some  kind  of  response  from 
the  group? 

Mr.  Cochrane: 

There  was  an  effort,  of  course,  to  get  us,  which  we  agreed  in  the  beginning, 
to  go  slow,  to  buy  time  until  we  could  work  this  thing  out. 

The  Sibley  commission  didn't  come  out  the  first  few  meetings.  That  did  not 
happen  until  after  1960. 

The  idea  was  we  went  over  the  budget  of  the  state.  One  thing  was  clear  in  my 
inind,  the  state  was  in  serious  financial  difficulty. 
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We  were  asked  by  Judge  Bell,  he  said:  "First,  I  am  going  to  keep  you  in- 
formed of  what  is  happening  and  I  want  you  to  work  with  us  to  see  if  we  can 
hold  off  for  a  short  period  of  time  any  massive  action  in  the  way  of  suits  and 
so  forth  until  v/e  can  bidetime  to  see  if  we  can  work  something  out." 

Senator  JNIathias.  Did  any  one  of  you  at  this  table  here  participate 
in  any  meeting  of  that  sort  ? 

[All  witnesses  shake  heads  negatively.] 

Mr.  McDowell.  I  was  not. 

Mr.  ^Mitchell.  Senator  Mathias,  they  are  answering  no,  but  I  don't 
know  whether  you  can  hea r  them. 

Mr.  Putnam  says  no,  Ms.  Smith  says  no,  Mr.  Smith  says  I  was  not. 

Senator  Mathias.  So,  your  testimony  is  that  you  were  never  di- 
rectly consulted  aibout  the  case  in  which  you  were  the  parties  of  record ;: 
is  that  correct  ? 

[Witnesses  nod  heads  affirmatively.] 

Senator  Mathl4s.  And  the  contacts  that  you  had  were,  in  fact, 
either  threats  or  attempts  to  secure  your  withdrawal  by  various  means,, 
is  that  correct  ? 

[Witnesses  nod  heads  affirmatively,] 

Senator  Mathias.  There  was  further  testimony  before  the  commit- 
tee that  it  was  probably  a  good  thing  to  delay  awhile.  Specifically,  the 
testimony  was  that  the  money  was  not  available  to  pursue  these  cases. 
Was  that  the  fact  ?  Did  you  feel  that  you  had  the  money  to  go  forward 
with  the  case  ? 

You  had  filed  the  cases.  You  were  the  plaintiffs. 

Had  it  ever  been  suggested  to  you  that  it  was  going  to  cost  more  than 
you  assumed — for  you  and  whoever  was  helping  you  with  the  case — tO' 
go  forward  with  it  ? 

Were  you  prepared  to  go  forward  and  carry  the  case  to  a  decision  t 

Ms.  Smith.  At  the  time  we  felt  so. 

Mr.  Putnam.  Yes ;  we  were  prepared  to  carry  the  case  on. 

Senator  Mathias.  Did  anybody  ever  tell  you  that  meetings  of  the 
kind  which  I  have  just  described  to  you  in  the  testimony  that  was 
given  here,  did  anybody  ever  tell  you  that  those  meetings  were  taking 
place,  and  that  matters  that  were  of  obvious  vital  interest  to  you  if 
you  were  already  parties  to  the  case,  matters  of  this  sort,  would  be 
discussed  and  some  sort  of  decisions  be  made?  Did  you  ever  get  wind 
of  those  meetings  ?  Did  you  ever  hear  any  rumors  or  gossip  about  them, 
or  anything  at  all  ? 

[All  witnesses  nod  negatively.] 

Mr.  Mitchell.  I  would  appreciate  it  if  the  record  would  show  that 
all  answered  no. 

Senator  Mathias.  I  so  observe. 

Mr.  Mitchell.  I  just  said  that  for  the  record. 

Senator  Mathias.  As  I  say.  I  want  to  welcome  all  of  these  witnesses,, 
but  I  want  particularly  to  welcome  !Mr.  Calhoun  because  he  had  be- 
come a  kind  of  mystery  figure  at  an  earlier  stage  of  this  proceed] ntr. 

The  testimony  was  that  Mr.  Calhoun  was  one  of  those  who  was  at 
one  of  those  meetings  at  which  Mr.  Cochrane  was  present,  and  Judge- 
Bell  was  present.  But  I  take  it  you  were  not  that  Mr.  Calhoun? 

Mr.  Calhoun.  No,  sir,  I  do  not  think  so.  I  was  only  12  years  old  at 
that  time.  I  don't  see  why  I  would  be  there. 
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Senator  Mathias.  Thank  you. 

Senator  Chafee.  I  would  like  to  join  in  congratulating  you  and 
complimenting  you  for  taking  the  time  and  trouble  to  come  up  here 
on  such  short  notice. 

What  we  are  talking  about  now,  to  get  it  in  the  proper  time,  we  are 
talking  about  1961,  are  we  not,  when  these  approaches  were  made  to 
Mr.  Putnam,  Mr.  McDowell,  and  Ms.  Smith,  is  that  correct? 

Mr.  Putnam.  That  is  correct. 

Senator  Chafee.  Did  you  ever  mention  to  your  attorney  the  fact 
that  somebody  had  come  to  you  offering  you  a  bribe  ? 

Mr.  Putnam.  Yes ;  I  had  mentioned  it  to  him. 

Senator  Chafee.  You  told  your  attorney  ? 

Mr.  Putnam.  Right. 

Senator  Chafee.  Mr.  McDowell  ? 

Mr.  McDowell.  I  told  him,  too. 

Senator  Chafee.  Ms.  Smith? 

Ms.  Smith.  Yes. 

Senator  Chafee.  Who  was  the  attorney  that  you  told  this  to?  Do 
you  remember  ? 

Mt.  McDowell.  Mr.  Ikloore. 

Senator  Chafee.  Mr.  Moore  ? 

Mr.  Jones.  I  have  a  transcript  of  the  record,  and  the  coimsel  for  the 
plaintiffs  were  E.  E.  Moore,  Jr.,  A.  T.  Walton,  and  Donald  L.  Hollo- 
well,  of  Atlanta,  Ms.  Constance  Becker  Motley,  and  Mr.  Thurgood 
Marshall.  They  were  counsel  for  the  plaintiffs  at  that  time. 

Senator  Chafee.  Does  anybody  know  whether  the  counsel  ever 
raised  this  to  the  judge  sitting  on  the  case,  that  the  plaintiffs  had  been 
approached  and  offered  a  bribe  ?  Do  any  of  you  know  ? 

[All  witnesses  shake  heads  negatively.] 

This  is  serious  business,  talking  about  bribes.  I  know  you  appreciate 
that.  I  wonder  if  the  attorney — no  one  knows  ? 

[All  witnesses  shake  heads  negatively.] 

Senator  Chafee.  As  a  matter  of  fact  you  did  not  accept  a  bribe  and 
the  case  went  on.  Isn't  this  the  case  that  continued  on  up  until  1972  ? 

Ms.  Smith.  Yes. 

Mr.  Mitchell.  That  is  correct. 

Senator  Chafee.  So  the  case  went  on  and  the  final  settlement,  which 
you  may  have  covered  in  your  testimony — I  came  in  a  little  late — but 
the  final  settlement  came  in  1972.  At  that  time  Atlanta  schools,  the 
testimony  shows  that  by  then  they  were  82  percent  black. 

When  that  final  settlement  came  in  1972,  did  each  of  the  plaintiffs 
consent  to  that  settlement  ? 

Mr.  McDowell? 

Mr.  McDowell.  I  did. 

Senator  Chafee.  Willingly  ? 

Mr.  McDowell.  Yes. 

Senator  Chafee.  Ms.  Smith  ? 

Ms.  SivnTH.  Did  we  integrate  the  schools  ? 

Senator  Chafee.  Well,  the  settlement  came,  as  the  testimony  has 
indicated,  and  you  can  take  different  witnesses,  but  it  seems  to  be  that 
the  parties  had  just  grown  weary,  and  the  expenses  were  great,  and 
the  schools  anyway  had  reached  an  82-percent  black  level  in  Atlanta 
and  a  decision  was  to  settle  the  case. 
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That  is  the  way  we  got  the  testimony  here. 

In  order  to  settle  the  case,  the  plaintiffs  had  to  agree  to  settle  it. 
My  question  is,  was  there  any  pressure  on  you  to  settle  at  that  time, 
any  suggestion 

Sir.  Putnam.  None  at  all. 

Senator  Chafee.  Why  did  you  agree  to  settle  it  ? 

;Mr.  PuTXAM.  Because  some  of  the  schools  had  begun  to  be  integrated 
at  that  time. 

Mr.  Jones.  Senator,  it  might  also  be  helpful  to  observe  that  by  that 
time,  I  think,  most  of  the  plaintiffs'  children— these  witnesses — had 
already  passed  through  the  system,  and  in  some  respects  I  think  the 
issues  were  mooted  as  to  them. 

There  were  additional  plaintiffs  brought  in,  and  other  interv^enors 
who  were  involved  in  settlement  in  1972. 

Senator  Chafee.  But  everj^body  agreed  to  it  when  the  settlement 
was  proposed,  when  it  came  up  in  1972  ? 

1  am  trying  to  get  this  square  in  my  mind — exactly  the  point  that 
these  witnesses  are  making.  As  I  get  it,  the  point  they  are  making  is 
that  in  1961  somebody  approached  them  with  the  suggestion  of  a  bribe, 
more  than  a  suggestion,  a  flat  offer  of  a  bribe.  They  do  not  know  who, 
iis  I  get  the  testimony.  There  is  nothing  that  any  of  the  witnesses  has 
to  suggest  that  the  bribe  originated  with  Ju'dge  Bell. 

Mr.  Mitchell.  May  I  clarify  it  to  this  extent,  Senator  Chafee  ? 

The  purpose  of  bringing  these  people  up  here  was  not  to  talk  about 
a  bribe.  That  is  ancillary." I  tried  to  develop  that  before  you  came  in. 

Senator  Chafee.  I  apologize. 

Mv.  Mitchell.  The  reason  we  brought  these  people  up  here  is  be- 
cause Mr.  Jones  and  I  came  in  here  in  good  faith.  We  described  the 
time  in  which  Mr.  Bell  was  the  architect  of  denying  black  children 
their  constitutional  right,  and  it  was  Senator  Bayh  and  Senator  Ken- 
nedy who  said  why  don't  you  produce  the  bodies  it  affects  ?  Who  is  it 
that  was  denied  their  constitutional  rights?  We  said  we  didn't  have 
the  money  to  bring  these  people  up  here  but — » — 

Senator  Mathiar.  Go  right  ahead. 

Mr.  Mitchell.  We  said  we  didn't  have  the  money  to  bring  these 
people  up  here,  but  if  given  the  time  we  would  try  to  do  it.  So  the 
purpose  of  asking  these  people  to  come  is  to  verify  the  fact  that  at  a 
time  when  the  U.S.  Supreme  Court  was  saying  that  blacks  are  en- 
titled to  equal  treatment  under  law,  there  were  flesh  and  blood  people 
seeking  the  vindication  of  that  right,  and  Mr.  Bell  was  a  part  of  the 
apparatus  that  denied  them  that  right. 

These  other  things,  such  as  the  bribes  being  offered  by  anonymous 
people  and  telephone  threats,  we  are  not  attributing  that  to  Mr.  Bell. 
Obviously  that  would  be  unfair.  What  we  are  saying  is  that  Mr.  Bell, 
through  his  architecture  which  he  shared  with  Governor  Vandiver, 
helped  to  create  the  atmosphere  in  which  all  of  these  kinds  of  events 
took  place  to  the  detriment  of  these  people. 

Here  sits  a  man  who,  as  a  boy,  had  to  go  all  the  way  to  the  State 
of  California  just  to  learn  how  to  read. 

Here  is  a  gentleman  who  had  to  change  his  telephone  number  be- 
canse  people  were  threatening  him. 

Here  is  a  lady  who  was  willing  to  entrust  her  children  to  this  kind 
of  operation. 
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Here  is  a  gentleman  who,  even  though  he  was  under  pressure,  stuck 
in  there. 

It  seems  to  me  that  that  is  the  important  thing. 

Did  Mr.  Bell,  in  his  capacity  as  the  chief  of  staff  of  Governor  Van- 
diver,  a  segregationist,  blight  the  lives  of  these  people  and  their 
children  ? 

The  answer  to  that  is  yes,  and  it  seems  to  me  it  is  an  affront  to  the 
American  people,  to  our  system  of  government,  to  say  that  somebody 
who  was  a  party  to  the  denial  of  these  rights  is,  as  pictured  by  those 
who  support  him,  a  kind  of  subject  of  canonization. 

He  didn't  shoot  them  outright  by  pulling  the  trigger  real  hard.  He 
pulled  the  trigger  real  easy,  by  having  a  moderate  way  of  doing  this. 
But  the  victim,  unfortunately,  is  just  as  dead  whether  you  pull  the 
trigger  easy  or  hard.  I  say  that  Mr.  Bell  pulled  the  trigger  with  his 
advice  to  the  Governor  of  Georgia,  by  which  the  rights  of  these  chil- 
dren and  those  others  associated  were  forever  killed. 

Senator  Ciiafee.  I  think  it  has  been  very  useful  to  see  the  witnesses, 
that  is,  the  plaintiffs  in  the  case,  as  you  say,  come  in  flesh  and  blood. 

I  join  with  the  others  not  only  to  thank  you  for  coming  here  today, 
but  to  thank  you  for  sticking  in  there  in  times  when  you  must  ]iave 
been  subject  to  incredible  pressures  which  those  of  us  sitting  up  here, 
particularly  from  Northeastern  States,  could  not  understand,  back 
some  16  years  ago. 

Thank  you. 

Senator  INIatiiias.  Mr.  Calhoun,  do  you  know  a  John  Calhoun  ? 

Mr.  Mitchell.  He  doesn't  know  him ;  but  I  know  him. 

Mr.  Calhoun,  I  suspect,  was,  in  fact,  a  part  of  that  meeting,  because 
tliere  is  in  the  city  of  Atlanta  a  kind  of  shadow  government  in  which 
certain  blacks  and  certain  whites  meet  togetlier  and  impose  their  deci- 
sions on  others. 

Mr.  Calhoun  is  a  gentleman  I've  known  for  a  long  while,  but  I 
understand  he  supports  the  nomination  of  Mr.  Bell,  so  I  assume  he 
might  well  have  been  a  part  of  it.  But  that  is  not  the  person  who  sits 
here. 

As  I  said,  INIr.  Bell's  supporters  didn't  even  know  that  this  gentle- 
man existed,  because  they  said  it  was  wrong  in  that  tliey  said  "Fred" 
when  they  should  have  said  "John". 

Senator  Mathias.  That  makes  it  clear. 

Thank  you  very  much. 

Mr.  Jones.  May  I  make  one  other  observation  to  follow  up  Mr. 
Mitchell? 

Mr.  Cochrane  has  testified  that  apparently  there  was  some  concensus 
among  blacks  that  there  should  be  a  delay  in  implementation  of  Judge 
Hooper's  1959  order. 

I  think  each  of  these  adult  witnesses  was  asked,  that  is,  those  who 
were  adults  at  the  time,  whether  they  were  agreeable,  or  amenable,  or 
would  have  gone  along  with  any  kind  of  delay  had  they  known  about 
those  negotiations,  and  their  answers  would  have  been  categorically  no. 

Senator  Mathias.  Is  there  any  disagreement  of  that  among  any  of 
you? 

[All  witnesses  shake  heads  negatively.] 

Senator  Mathias.  The  record  will  show  there  is  no  disagreement. 
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Mr.  Mitchell.  As  you  do  in  jury  trials,  I  would  like  to  ask  each  of 
them,  individually. 

Senator  MATiiLeVS.  We  will  ask  each  of  them  individually  to  answer. 

Mr,  Mitchell.  Would  you  say  that  you  \^■ere  willing  to  postpone 
the  rights  of  your  children  in  1959  ? 

Mr.  McDowell.  No. 

Mr.  Mitchell.  Ms.  Smith  ? 

Ms.  Smith.  No. 

iSIr.  Mitchell.  Mr.  Putnam  ? 

Mr.  Putnam.  No. 

Mr.  Mitchell.  Mr.  Calhoun  ? 

Mr.  Calhoun.  No. 

My  father  was  too  dedicated  to  do  anything  like  that. 

Senator  Mathias.  Thank  you  all  very  much. 

Senator  Chafee.  Let  me  ask  a  question  of  each  witness,  if  I  might. 

Mr.  Putnam,  what  are  your  views  on  this  nomination  ? 

Mr.  Putnam.  I  do  not  really  know.  You  mean  Judge  Bell  ? 

Senator  Chafee.  Yes. 

Mr.  Putnam.  I  don't  think  he'd  be  the  right  man,  really. 

Senator  Chafee.  Ms.  Smith  ? 

Ms.  Smith.  I  don't  think  he'd  be  the  right  man. 

I  have  a  kind  of  doubt — quit  a  bit  of  doubt.  I  don't  think  he'd  be  the 
right  man. 

Senator  Chafee.  Mr.  McDowell  ? 

Mr.  McDowt:ll.  I  don't  think  he'd  be  the  right  man,  not  for  u?. 

Senator  Chafee.  Mr.  Calhoun  ? 

Mr.  Calhoun.  I  think  the  man  lacks  sensitivity,  and  he  doesn't  have 
time  as  far  as  black  people  are  concerned. 

Senator  Chafee.  I  assume  you  all  supported  Mr.  Carter  for  the 
Presidency,  but  I  won't  put  you  in — that  has  nothing  to  do  with  this 
case. 

Senator  Mathias.  Thank  you  again. 

The  next  witnesses  are  Volma  Overton  and  Laverne  Eoyal  of  Corpus 
Christi,  Tex. 

Is  there  anyone  else  who  came  from  Texas  to  testify  in  connection 
with  this  Oisneros  case  ? 

Mr.  Mitchell.  We  are  supposed  to  have  our  witness  coming  in  from 
Corpus  Christi  by  plane.  I  don't  know  whether  he  has  gotten  here. 

With  your  permission,  could  Mr.  Jones  sit  with  the  next  witness? 

Senator  Mathias.  Your  name  is  Volma  Overton  ? 

What  is  your  address,  Mr.  Overton  ? 

TESTIMONY  OP  VOLMA  OVERTON,  ATJSTIN,  TEX. 

Mr.  Overton.  I  live  at  1403  Springdale  Koad,  Austin,  Tex.  78721. 

I  am  president  of  the  Austin  branch  NAACP,  and  I  have  been  pres- 
ident for  the  last  14  years,  and  I'm  elected  again. 

I  came  here  because  of  the  history  of  the  case  of  the  Austin  NAACP 
and  the  school  districts.  In  1971  HEW  found  Austin  independent 
school  district  out  of  compliance.  At  that  time  the  Justice  Department 
filed  a  complaint  against  them,  against  the  school  district.  The  black 
schools  were  closed  in  our  community.  The  courts  found  that  the  blacks 
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had  been  discriminated  against  by  race.  I  do  not  think  they  denied 
that. 

Senator  IVIathias.  Was  Judge  Bell ;  are  you  talking 

Mr.  Overton.  The  reason  I  am  here,  and  the  reason  I  wanted  to  come 
to  make  a  statement  of  this  matter,  sir,  was  because  it  has  come  to  our 
attention  that  Judge  Bell  is  claiming  that  he  made  the  decisions  in  the 
Austin  case,  he  is  being  credited  with  making  the  decision.  Also  the 
Austin  independent  school  district  is  taking  comfort  in  the  fact  that 
he  did  that  and  is  being  considered  for  the  Attorney  General.  Also  the 
black  community,  at  this  time,  feels  very  disappointed  at  the  decision 
rendered. 

This  case  started  in  1971  and  is  still  in  the  court.  The  black  schools 
have  been  closed.  The  blacks  are  bearing  the  burden  of  integration  be- 
cause they  are  being  bused. 

My  relationship  to  the  case,  sir,  is  that  my  daughter  is  an  intervener 
in  the  case  styled  Dedris  Dell  Overton  v.  Austin  Independent  School 
District.  She  was  in  the  seventh  grade  at  the  time,  and  at  the  present 
time  she  is  in  the  tenth  grade.  From  that  time  until  this  day  the  black 
schools  have  been  closed  and  the  blacks  through  the  high  schools  con- 
tinue to  bear  the  burden  of  integration. 

The  elementary  schools  are  not  integrated  at  this  time  and  I  feel 
that  if  Judge  Bell  is  taking  credit  for  the  decision  of  the  Austin  In- 
dependent School  District — we  feel  that  it  has  certainly  been  unfair  to 
the  black  community. 

Senator  Mathias  (acting  chairman).  Let  me  review  with  you  what 
the  situation  was  before  the  case. 

There  was  a  totally  segregated  school  system  before  this  case  was 
brought  ? 

Mr.  Overton.  That  is  right. 

Senator  Mathias.  What  is  the  situation  today  ? 

Mr.  Overton.  Today  the  blacks  in  the  high  school  and  junior  high 
school  grades  are  being  bused  for  integration  purposes.  We  have  a 
sixth  grade  learning  center,  and  there  is  no  integration  below  the  sixth 
grade. 

Senator  Mathias.  That  is  the  Austin  case  ? 

Mr.  Overton.  That  is  the  Austin  case,  yes. 

No  white  kids  are  being  bused  for  integration  at  this  time. 

Senator  Mathias.  "What  do  you  think  the  effect  of  this  is  on  the  chil- 
dren who  are  involved  ? 

IVIr.  0\^RTON.  The  effect  is  that  the  blacks  continue  to  believe  that 
they  are  bearing  the  burden  of  the  integration  of  tlie  schools  that  is 
under  the  ruling  that  has  been  made  for  the  school  district. 

Senator  Mathias.  Certainly  as  far  as  the  children  below  the  sixth 
grade  are  concerned,  the  Brown  decision  doesn't  exist  then  ? 

Mr.  Overton.  That  is  correct,  sir. 

Senator  Mathias.  What  role  did  Judge  Bell  have  ? 

Mr.  Overton.  I  understand  the  role  of  the  fifth  circuit  is  that  we 
appealed  the  ruling  of  the  district  judge.  He  ruled,  in  the  Austin 
Independent  School  District  case,  that 

Senator  Mathias.  So  the  role  that  you  are  describing  is  his  role  as 
an  appellate  judge,  in  view  of  the  district  court's  decision? 

Mr,  Overton.  Yes. 
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Senator  IMathias.  Were  you  personally  present  at  any  time  during 

^^'MirOvERToS  I  was  personally  present  during  the  hearing,  that  is 

the  trial,  yes. 

Senator  Mathias.  In  the  district  court  i 

]Mr.  Overton.  Yes.  .  i   «;        ^i. 

Black  schools  in  our  communities  are  being  used  for  other  pur- 
poses now. 

Senator  ^MiTHiAS.  Senator  Chafee  ?  .     *     ^-      •.  •    ^r.  i. 

Senator  Chafee.  As  I  understand  the  situation  m  Austin,  it  is  Uiat 
the  ^Trades  below  the  sixth  grade  are  what  we  might  call  neighbor- 
hood schools  and,  therefore,  there  is  lack  of  integration  because  the 
communities  so  make  it.  Is  that  correct?  The  neighborhoods  so  make 

it?  .  .  ,     ,  ., 

Mr.  Overton.  The  schools  are  in  black  communities  and  white  com- 
munities. There  is  no  integration  below  that  level. 

Senator  Chafee.  There  is  no  drawing  of  school  districts  so  as  to 
make  a  school  a  segregated  school,  is  that  correct?  There  has  not  been 
that  implication  in  the  Austin  case,  as  I  understand  it. 
Mr.  Jones.  May  I  interject  ? 
Senator  Chafee.  Yes. 

Mr.  Jones.  That  is  one  of  the  questions  which  is  now  before  the 
courts  on  remand  in  the  Austin  case.  That  is  whether  the  court  has  to 
determine,  that  is,  the  low  court,  whether  the  segregation  that  exists 
systemwide  results  strictly  from  residential  patterns,  or  is  there  a 
nexus  between  the  residential  patterns  and  school  policy.  That  was  not 
clear  when  the  matter  was  presented  to  the  Supreme  Court.  The  re- 
mand is  for  the  purposes  of  clarification. 

I  might  observe  that  the  fifth  circuit,  at  one  point,  did  order  the 
development  of  a  comprehensive  systemwide  plan  of  desegregation 
for  Austin  that  would  have  encompassed  all  of  the  elementary  schools. 
That  is  the  issue  that  was  appealed  by  the  Austin  school  district  to 
the  Supreme  Court,  which  the  Supreme  Court  sent  back  for  further 
proceedings. 

Senator  Chafee.  Tell  me  exactly  what  happened  when  this  was  ap- 
pealed to  the  Supreme  Court,  outside  of  that  remanding  on  that  par- 
ticular point.  Is  that  what  the  Supreme  Court  did,  just  remanded  on 
that  ?  Did  they  discuss  the  case  in  any  other  aspects  ? 

Mr.  Overton.  The  school  district  appealed  to  the  Supreme  Court 

the  ruling  o,f  the  fifth  circuit.  The  court  had  ruled  that  indeed  blacks 

had  been  discriminated  against  and  that  more  integration  was  possible. 

There  were  other  parts  of  it,  I  understand,  as  being  the  language 

of  the  court  that  they  asked  that  it  be  clarified. 

The  school  district  stated  that  the  courts  were  using  new  language, 
and  they  asked  that  it  be  clarified  and  they  appealed  it  to  the  Supreme 
Court. 

Senator  Chafee.  Is  it  your  point  that  Judge  Bell's  decision  was  so 
poor  in  this  case  that  it  disqualifies  him  to  be  a — this  and  other 

evidence 

Mr.  0\T2RT0N.  It  is  our  opinion  that  the  ruling,  and  the  closing  of 
the  black  schools  for  integration,  and  not  having  a  comprehensive 
plan  to  include  the  total  school  system — it  is  that  that  he  takes  credit 
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for  as  a  comprehensive  plan.  It  does  not  comply,  and  it's  not  compat- 
ible with  the  thinlving  of  the  black  community. 

Senator  Chafee.  Does  it  comply  with  the  thinking  of  the  Supreme 
Court? 

Mr.  Overton.  They  sent  it  back  to  the  courts,  so  apparently  it  did 
not. 

Senator  Chafee.  Thank  you. 

Senator  Matiiias  [acting  chairman].  Just  to  try  and  fix  this  very 
complex  question  in  our  minds,  I  might  refer  to  the  opinion  that  was 
written  by  Judge  Wisdom  with  whom  tlie  chief  judge.  Judge  Brown, 
and  Judge  Gewett,  Judge  Goldberg,  Judge  Dyer,  and  Judge  Simp- 
son join. 

They  have  a  section  here  which  they  head  "Discussion  of  Judge 
Bell's  Special  Opinion." 

At  this  point  Judge  Wisdom  said  that : 

The  questions  cry  for  settlement.  Instead  of  the  judicial  resolution  of  con- 
troverted issues  squarely  before  the  court,  the  majority  opinion  produces  gen- 
eralized statements  that  would  he  innocuous,  except  that  the  looseness  of  their 
language  opens  the  way  for  recalcitrant  school  boards  to  obey  the  Supreme 
Court's  mandate  in  Swann. 

It  goes  on  to  say : 

The  important  issue  of  this  case,  as  in  Cisrtcros,  as  well  as  Mexican-Americans 
who  are  never  subjected  to  statutory  segregation,  are  entitled  to  the  same  bene- 
fits of  school  desegregation  as  blacks  or  whites. 

Was  Judge  Wisdom  right  in  his  fear  that  the  order  issued  was  so 
loose  that  it  was  impossible  to  avoid  integration  below  the  sixth-grade 
level? 

Mr.  Overton.  We  think  so  because  from  1971  to  today  each  time  we 
have  had  a  ruling  from  the  courts  the  school  board  has  had  that  much 
latitude  not  to  comply  with  the  law. 

Senator  Mathias.  Did  they  ever,  in  their  refusals  to  do  anything 
further  in  the  way  of  integration,  refer  to  this  case?  Did  they  ever 
cite  this  case  as  the  grounds  for  further  denying  or  refusing  further 
action  ? 

Mr.  Overton.  The  fact  that  they  asked  for  a  further  ruling  from 
the  Supreme  Court,  I  think,  is  their  reason  for  doing  so. 

Senator  Mathias.  In  other  words  they  said,  we  are  going  to  wait 
until  the  courts  sa  y  something  further  ? 

Mr.  Overton.  That's  correct. 

Senator  Mathias.  Do  you  have  an  opinion  as  to  whether  Griffin 
Bell  would  make  a  good  Attorney  General  of  the  United  States? 

Mr.  Overton.  I  do,  sir. 

Senator  Mathias.  What  is  that  opinion  ? 

Mr.  Overton.  I  do  not  feel  at  this  time  that  he  would  make  a  good 
Attorney  General  of  the  United  States. 

Senator  Mathias.  Would  you  care  to  tell  the  committee  why  ? 

Mr.  Overton.  I  feel  in  some  of  the  decisions  rendered  in  the  school 
case,  and  other  testimony,  and  listening  to  the  hearings  that  I  have 
this  opinion,  sir. 

Senator  Mathias.  Senator  Chafee  ? 

Senator  Chafee.  You  did  not  have  an  opportunity,  T  suppose,  per- 
sonally to  observe  Judge  Bell  inasmuch  as  you  participated  solely  in 
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the  trial  court  activities,  is  that  correct?  You  did  not  see  the  fifth  cir- 
cuit handle  this,  did  you  ? 

Mr.  Overton.  No  ;  I  did  not.  There  was  a  three-man  appellate  hear- 
infj.  I  am  not  sure  if  Judge  Bell  was  one  of  them. 

Senator  Chafee.  I  see. 

Thank  you. 

Mr.  Jones.  May  I  suggest  to  the  members  of  the  committee  that  the 
rationale  for  Mr.  Overton's  presence  today  and  his  testimony  was  to 
try — his  not  being  a  lawyer — to  assist  the  committee  in  coming  to  feel 
wiiat  a  community  senses  when  it  attempts  to  work  through  the  sys- 
tem and  to  litigate  these  questions,  and  to  prevail  at  one  level,  and 
then  to  have  it  frustrated  at  a  higher  level. 

Senator  Mathias.  I  think  he  has  given  the  committee  a  very  graphic 
feeling  of  having  gone  to  court  and  having  worked  through  the  sys- 
tein.  and  having  sought  a  redress  of  grievance  at  the  highest  levels. 
And  here  they  are  still  in  the  community  with  the  primary  grades 
totally  segregated.  They  are  still  unable,  as  a  result  of  the  judicial 
process,  to  get  the  relief  which  the  Supreme  Court  has  said  every 
American  is  entitled  to. 

Does  that  summarize  correctly  ? 

]Mr.  Overton,  Yes. 

]Mr.  Jones.  The  point  is,  with  respect  to  the  closing  of  black  schools 
that  these  schools  are  not  closed  because  of  their  physical  deteriora- 
tion. They  are  now  being  used  for  other  educational  purposes.  They 
were  closed,  and  the  black  children  were  transported  out  to  white 
schools,  and  the  black  community  felt  that  this  should  have  been 
two-way,  with  white  students  transported  into  those  schools  and  they 
would  have  had  a  sense  of  community  with  respect  to  that  school  as 
well. 

Senator  Mathias.  And  the  burden  of  being  transported  because 
they  are  getting  bused.  However  you  feel  about  busing  as  an  instru- 
ment of  education,  it  does  increase  the  length  of  a  school  day.  It  takes 
a  certain  amount  of  energy  to  be  transported  by  bus.  It  is  a  further 
drain  on  a  child's  energy.  It  may  be  considered  a  useful  expenditure 
because  of  other  factors,  but  every  thine;  else  being  equal  most  of  us 
wonld  rather  not  see  children  being  bused. 

]Mr.  Jones.  I  think  ?Jr.  Overton  would  certainly  endorse  that  charac- 
terization of  the  problem  because,  as  he  stated  to  me,  there  is  this 
feeling  in  the  community  that  blacks  are  precluded  from  participating 
in  many  activities  by  virtue  of  this  burden. 

S'^nator  Mathias.  I  guess  one  of  the  burdens  of  transportation  in- 
cludes the  burden  of  any  witness  who  has  traveled  long  and  far 
to  come  to  this  committee. 

Mr.  Jones.  I  might  note.  Mr.  Mathias,  that  we  reached  Mr.  Overton 
late  yesterday  afternoon.  He  was  able  to  get  a  reservation  on  a  6:50 
flight — not  into  "Washington,  because  there  was  nothing  coming  here, 
but  into  Kennedy  airport.  He  arrived  at  1 :47  this  morning  when  I 
met  him.  We  took  him  to  my  home  and  we  spent  there  what  was  left 
of  the  night.  We  left  at  6  for  the  airport  to  be  here  at  9.  He  has  put  in 
an  estremicly  long  2  days  to  get  here. 

Senator  Mathias.  That  is  impressive  evidence  of  his  commitment  to 
his  continuing  commitment  to  making  the  process  work.  We  thank  him 
for  it. 
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Senator  Chafee.  I  think  it  is  commendable  on  both  your  parts. 

Let  me  ask  one  more  question. 

Could  you  give  me  the  present  breakdown  of  the  school  population, 
roughly,  in  Austin  as  it  relates  percentagewise  to  blacks,  Mexican- 
Americans,  and  whites  ? 

Mr.  OvERTOx.  Percentagewise,  blacks  are  roughly  12.  Mexican- 
Americans  are  17  percent. 

Senator  Chafee.  Thank  you. 

So  that  when  we  talk  about  these  grades  one  through  six  being  seg- 
regated, how  many  schools  are  we  talking  about?  Let  us  assume  that 
they  are  neighborhood  schools.  Are  we  talking  about  10  schools  tliat 
are,  let's  say,  all  black?  Are  we  talking  about  three  schools — roughly? 

Mr.  OvERTOx.  Within  the  black  community,  the  ones  that  would  be 
all  black,  that  is  99  percent  black,  there  would  be  four  or  five  elemen- 
tary schools. 

Senator  Chafee.  Up  through  the  sixth  grade  ? 

Mr.  OvERTOisr.  Yes.  The  black  community  is  clearly  identifiable  as  an 
area.  They  are  all  there  within  these  schools. 

Senator  Chafee.  Yet  all  of  the  blacks  are  bussed  to  high  schools! 
I  suppose  some  can  walk  to  high  schools  ? 

Mr.  Overton.  Yes. 

Senator  Chafee.  Were  there  black  high  schools  in  tlie  black  com- 
munity— that  is,  any  black  high  school  that  was  closed  ? 

Mr.  Ovt^rtox.  Yes ;  a  black  high  school  has  been  closed.  It  is  pres- 
ently used  as  a  community  college. 

Senator  Chafee.  When  did  that  take  place?  Do  you  know,  roughly? 

Mr.  Overton.  It  has  been  a  number  of  years.  I  would  think  about  5 
or  6  years.  I  do  not  know. 

Senator  Chafee.  Thank  you. 

Senatx)r  Mathias.  We  thank  you  again. 

Mr.  Kenyatta. 

Would  you  identify  the  witness  who  is  with  you  ? 

Mr.  Kenyatta.  Certainly.  In  fact,  speaking  first  will  be  the  Eev- 
erend  Wycliffe  Jangdharrie,  wdio  is  director  of  the  Black  Economic 
Development  Conference  based  in  Philadelphia.  After  Rev.  Jangdhar- 
rie's  statement,  then  I  have  a  few  remarks.  Then  we  would  like  to  open 
ourselves  for  questioning. 

Senator  Mathias.  Would  you  each,  for  the  sake  of  the  record,  let 
us  have  5'our  addresses  ? 

TESTIMONY  OF  WYCLIFFE  K.  JANGDHAKRIE,  PHILADELPHIA,  PA. 

Mr.  Jangdharrie.  I  am  the  Re^-erend  Wycliffe  Jangdharrie,  who 
lives  at  318  West  Johnson  Street  in  Philadelphia. 

Mr.  Chairman,  and  members  of  this  committee,  on  behalf  of  the 
Black  Economic  Development  Conference  and  millions  of  concerned 
Americans,  whites,  Spanish-speaking,  Catholics,  Protestants,  and 
Jews,  as  well  as  blacks,  I  congratulate  this  committee  for  extending 
these  hearings  concerning  the  unfortunate  nomination  of  former  Judge 
Grifhn  Bell  for  the  position  of  Attorney  General. 

As  the  director  of  the  Black  Economic  Development  Conference,. 
I  have  carefully  spelled  out  our  opposition  to  Mr.  Bell's  nomination 
in  a  letter  to  Senator  Eastland  which  may  not  have  yet  reached  the 
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full  committee.  Therefore  I  will  present  my  testimony  by  sharing  this 
letter  with  you.  I  hope  that  you  will  keep  in  mind  that  my  remarks 
were  prepared  for  presentation  to  Senator  Eastland  and  these  remarks 
may  reflect  a  suspicion  which  many  minority  Americans  harbor  toward 
your  committee  because  of  Senator  Eastland's  chairmanship. 

After  my  statement,  I  would  like  for  your  committee  to  hear  a  few 
remarks  from  my  associate,  the  Reverend  Mohammad  Kenyatta,  Eev- 
erend  Kenyatta  is  a  former  director  of  our  organization  and  now 
serves  as  a  permanent  representative  to  the  United  Nations'  nongov- 
ermnental  organization  section,  where  he  has  represented  us  for  the 
past  3  years.  Also  Reverend  Kenyatta  is  currently  visiting  professor 
of  urban  affairs  at  Temple  University  in  Philadelphia  and  a  leading 
member  of  the  National  Council  of  Churches'  Commission  on  Justice 
and  Liberation. 

After  my  statement  and  Reverend  Kenyatta's  remarks  we  are  both 
ready  to  respond  to  any  questions  your  committee  would  like  to  put 
to  us. 

The  letter  reads  as  follows. 

Senator  Mathias.  Let  me  say  this :  I  welcome  your  reading  the  letter 
and  I  think  it  is  the  wise  thing  to  do.  I  have  great  confidence  in  our 
chaiman,  Senator  Eastland.  I  am  sure  that  will  be  part  of  the  record 
if  you  sent  it  to  him  and  if  he  has  received  it.  But  I  urge  you  to  go 
ahead  and  read  it  personally  now  because  I  think  your  presence  and 
your  ability  to  read  it  will  be  a  valuable  personal  addition. 

Mr.  Jaxdbhapjue.  Thank  you  veiy  much. 

Black  Economic  Development  Conference  Inc., 

PJiiladelphM,  Pa.,  January  I4, 1977. 
Senator  James  O.  Eastland, 
Chairman,  Senate  Judiciary  Committee, 
'Washington,  D.C. 

Senator  Eastland  :  We  of  the  Black  Economic  Development  Conference,  Inc. 
(BEDC)  write  to  express  our  adamant  opposition  to  the  nomination  of  Mr. 
Griffin  Bell  for  the  sensitive  post  of  Attorney  General  of  the  United  States.  The 
Bell  nomination  is  an  affront  to  every  jnstice-loving  citizen  of  this  nation  and 
especially  to  the  Black  American  voter  whose  support  at  the  polls  made  Jimmy 
Carter's  election  possible. 

W«  are  painfully  aware,  Senator  Eastland,  of  your  own  record  of  racism, 
bigotry  and  the  denial  of  democratic  rights  to  Blacks  in  your  own  home  state 
of  Mississippi.  We  know  that  an  appeal  to  you  is  an  appeal  to  the  wolf  to  block 
the  fox  from  the  henhouse.  Yet  protocol  requires  that  we  direct  this  statement 
to  the  Chairmanship  you  unfortunately  held. 

Our  opposition.  Senator,  is  based  on  the  simple  principles  of  justice  and  com- 
mon sense.  Mr.  Bell,  until  a  fevr  days  ago,  has  been  a  prominent  member  of 
exclusive  social  clubs  for  the  financial  elite,  clubs  that  bar  their  doors  to 
Blacks,  to  Jews,  to  all  Americans  of  the  so-called  colored  races.  How  then  can 
any  rational  person  expect  Mi*.  Bell  to  act  as  the  prime  advocate  of  racial 
justice  on  behalf  of  all  of  the  citizens  of  our  country  ? 

Mr.  Bell  joined  forces  with  that  arch-criminal  of  American  political  history, 
Mr.  Richard  M.  Nixon,  in  an  -effort  to  place  a  self-avnwed  white  supremacist. 
Mr.  G.  Harold  Carswell,  on  the  Supreme  Court  of  our  nation.  How  then  can  we 
expect  Mr.  Bell  to  protect  the  rights  of  disadvantaged  minorities  who  still  suffer 
the  wounds  of  bigotry  and  prejudice? 

As  has  been  thoroughly  documented  by  the  NAACP,  the  National  Conference  of 
Blacks  Lawyers  and  others  in  the  forefront  of  the  struggle  for  justice  through 
law,  Mr.  Bell's  record  as  an  officer  of  the  courts  has  been  a  record  of  obstructing 
desegregation  and  racial  equality.  What  cruel  joke  is  President-elect  Carter 
playing  with  the  lives  of  minority  Americans  and  the  future  of  our  children  that 
be  would  nominate  the  like  of  Mr.  Griffin  Bell  to  hold  the  reins  of  the  Depart- 


594 

ment  of  Justice,  inclncling  such  a  citadel  of  secret  police  power  as  the  Federal 
Bureau  of  Investigation? 

While  a  federal  judge,  Mr.  GriflSn  Bell  fought  to  bar  the  Honorable  Julian 
Bond  from  the  seat  in  the  Georgia  legislature  to  which  Mr.  Bond  had  been 
elected  by  a  majority  of  voters  in  accordance  with  the  law.  Has  Mr.  Carter  taken 
leave  of  his  senses  that  he  would  nominate  a  man  who  does  not  even  support  the 
basic  principles  of  democracv  to  become  the  chief  law  enforcement  oflBcer  of  the 
USA? 

Certainly  there  is  no  lack  of  other  available  candidates,  more  qualified  than 
Mr.  Bell  has  ever  been. 

Why  has  President-elect  Carter  not  turned  to  persons  like  Judge  Leon  Higgin- 
botham,  or  Judge  William  Mauritani.  or  Congresswoman  Barbara  Jordan,  or 
Judge  Lisa  Richette,  or  Secretary  William  T.  Coleman,  or  Attorney  Marian 
Wright  Edelman,  or  Attorney  Haywood  Burns,  or  former  Attorney  General 
Ramsey  Clark,  or  any  of  the  many  other  women  and  men,  of  whatever  race  or 
party,  who  might  bring  distinction,  competence,  compassion  and  dignity  to  the 
post  of  Attorney  General? 

We  believe  it  is  because  Mr.  Carter,  like  Mr.  Nixon  before  him,  has  elected 
to  pursue  a  Southern  strategy  that  is  I'eally  a  cold-blooded  capitulation  to  baid- 
faced  racism.  We  believe  that  Mr.  Carter  has  found  in  Mr.  Bell  the  Democratic 
equivalent  of  John  Mitchell — a  political  soulmate  who  places  cronyism  over 
Constitutionalism,  who  places  political  advantage  over  jurisprudential  excel- 
lence, who  places  the  tomb  of  expedience  over  the  grave  of  justice. 

Not  since  the  historic  scandal  of  the  Hayes-Tilden  compromise  which  bartered 
Black  emancipation  for  the  bondage  of  Jim  Crow  has  the  American  people  been 
confronted  with  so  vile  and  dangerous  a  fraud. 

Let  us  be  clear.  We  will  not  sit  still  for  this.  Decent,  justice-loving  Ameri- 
cans— white  or  Black  or  Hispanic,  Catholic  or  Protestant  or  Jewish — oppose 
this  fraud  now  and  will  continue  our  opposition  if  this  man  Bell  is  confirmed. 

Even  if  you  cannot  comprehend  our  cry  for  justice.  Senator,  you  and  your 
committee  must  surely  understand  that  the  confirmation  of  Mr.  Bell  will  be  a 
provocation  to  discord,  disunity  and  disaffection  which  will  corrupt  the  fabric 
of  our  country  like  the  slow  decay  of  dry-rot  or  the  sudden  destruction  of  noxious 
acid  on  cheap  cloth. 

In  the  interest  of  Justice, 

Rev.   WYCI.IFFK  Jaxgdharrtr, 

Director,  BEDC,  Inc. 

That  ends  my  letter. 
Senator  Mathias.  Thank  you. 

TESTIM02TY  OF  MOHAMMAD  KENYATTA 

Mr.  Kenyatta.  ]My  colleague,  Reverend  Jangdharrie — who  I  should 
point  out  besides  being  presently  the  director  of  the  Black  Economic 
Development  Conference  was  until  a  couple  of  years  ago  the  head  of 
the  metropolitan  NAACP  in  Philadelphia,  Pa. — my  colleague  has 
stressed  two  points  which  should  be  reiterated  and  remembered.  First, 
that  the  nomination  of  Griffin  Bell  has  an  ungodly  similarity  to  the 
Hayes-Tilden  compromise  which  allowed  white  racists  to  replace 
chattel  slavery  with  the  equally  oppressive  system  of  Jim  Crow  about 
100  years  ago. 

I  raise  this  not  as  some  statement  of  black  paranoia  but  as  a  re- 
membrance of  a  lesson  of  history.  I  think  that  just  as  we  could  not 
understand  the  concerns  of  the  Jewish  community  in  this  country 
without  an  understanding  of  the  holocaust,  we  cannot  understand  the 
deep  antipathy,  the  passionate  anger,  in  fact,  that  has  been  aroused  by 
the  Griffin  Bell  nomination  if  we  don't  understand  the  history  out  of 
which  black  concerns  are  formed. 

Second,  I  think  this  committee  has  to  realize  that  if  it  does,  if  this 
committee  does  recommend  favorably,  and  if  the  Senate  does  confirm 
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Mr.  Bell,  that  the  Senate  is,  in  effect,  sounding  a  battle  cry  of  attack 
on  black  America. 

It  would  be  our  prophecy,  our  studied,  educated  guess,  so  to  speak, 
that  black  people  will  indeed  fight  back  with  every  effective  means  at 
our  disposal. 

The  confirmation  of  Griffin  Bell  is  an  invitation,  indeed,  a  provoca- 
tion, for  blacks  and  other  minorities  to  revise  and  expand  the  massive 
militant  protest  movements  which  were  necessary  to  put  our  concerns 
on  the  agenda  back  in  the  turbulent  1960's. 

I  think  that  this  conmiittee  has  heard  these  words,  or  similar  words, 
earlier  today  from  Rev.  Jesse  Jackson  and  that  this  committee  ought  to 
consider  that  part  of  its  responsibility  is  to  look  toward  the  effects  of 
its  decision,  the  effects  of  the  decision  of  the  entire  Senate. 

I  think  it  is  safe  to  say  that  the  effects  of  a  confirmation  of  Griffin 
Bell  would  be  an  effect  that  would  lay  the  seeds  for  disruption,  for  dis- 
cord, for  alienation,  for  disunity,  for  all  of  those  things  that  all  of  us 
are  trying  to  recover  from  after  Watergate,  Vietnam,  and  Angola. 

There  are  additional  factors  that  cannot  be  ignored.  Reverend  Jand- 
bharrie  has  asked  me  to  speak  particularly  on  my  experiences  as  a  rep- 
resentative with  the  United  Nations  nongovernmental  organization 
section,  and  I  want  to  say  something  about  that.  But  even  before  that, 
I  think  w^e  have  to  look  at  what  seems  to  be  a  racist  double  standard  in 
operation  with  Mr.  Carter,  with  the  Senate  confirmation  process,  and 
with  backroom  politics  here  on  Capitol  Hill. 

The  proof  is  this :  When  a  handful  of  folks  in  the  intelligence  com- 
munity and  a  few  Senators  got  cold  feet  about  Ted  Sorensen  heading 
the  CIA,  the  wheels  began  to  click.  Things  began  to  happen.  It  was 
ffuickly  arranged  for  Mr.  Sorensen's  nomination  to  be  withdrawn  by 
Mr.  Sorensen,  himself. 

But  when  black  leaders,  civil  rights  advocates,  and  people  repre- 
senting millions  of  little  Americans  have  told  this  Senate  and  told 
the  world  that  we  object  to  having  a  card-carrying  segregationist,  a 
country  club  racist,  in  the  Attorney  General's  Office,  then  much  of 
Cai)ital  Hill  opinion  seems  to  want  to  treat  our  righteous  indignation 
like  a  tempest  in  a  teapot. 

I  think  it  is  important  for  us  to  understand  that  the  eyes  of  the 
world  are  indeed  on  these  committee  hearings.  I  travel  a  great  deal 
abroad  in  Africa.  Asia,  Europe,  Latin  America,  and  the  Caribbean.  I 
have  spent  time  at  the  United  Nations.  I  walk  the  corridors  of  the 
United  Nations.  I  hear  from  and  talk  with  African  dignitaries  close- 
by  on  Embassy  Row  here  in  Washington,  D.C. 

As  a  Christian  minister  involved  in  overseas  mission.  I  reflect  and 
Avorship  with  my  African  fellow  worshippers,  fellow  Christians,  who 
are  an  important  and  vital  link  between  their  nations  and  this  Nation. 

What  I  hear  is  this :  That  the  sensitivity  of  the  U.S.  Government  to 
people  of  African  descent  in  the  United  States,  itself,  is  a  litmus  test 
for  the  world  recognition  or  understanding  of  American  intentions 
across  the  globe. 

Let  me  assure  you  that  our  country's  image  in  the  eyes  of  the  world 
will  suffer  a  setback  from  one  Attorney  General  Griffin  Bell  that  can- 
not be  overcome  by  one  hundred  Ambassador  Andrew  Youngs. 

We  are  not  fools,  or  people  are  not  fools,  and  the  world  is  not  peo- 
pled by  blind  folks.  The  picture  is  clear.  If  the  Carter  administration, 
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with  the  coinplicity  of  the  Senate  and  this  committee,  will  shove  a 
Griffin  Bell  down  the  throats  of  the  very  same  black  voters  who  insured 
Mr.  Carter's  election,  then  surely  Ainerica's  other  pretentions  and 
promises  at  home  and  abroad  must  be  and  will  be  suspiciously  re- 
garded as  either  temporizing  expedience  or  brass-fronted  hyprocrisy. 

I  have  a  last  remark.  We  mentioned  that  the  Attorney  Generars 
position  was  an  important  one,  in  part,  because  of  its  stance,  its  re- 
sponsibility vis-a-vis  the  Federal  Bureau  of  Investigation.  We  all 
know,  we  are  all  honest  enough  people  to  know  what  kind  of  hell,  em- 
harrassment,  disgrace  the  former — that  ]Mr.  J.  Edgar  Hoover  liad  for 
us  when  he  ran  amuck,  uncontrolled  by  the  Attorney  General. 

I  have  personally  and  the  organization  with  which  I  am  affiliated 
has  been  involved  for  a  number  of  years  in  litigation  concerning  the 
FBI  challenging  the  counterintelligence  program  and  certain  other 
programs  to  disrupt  the  civil  rights  movement  in  the  South  particu- 
larly through  the  1960's. 

I  worked  for  years  in  Mississippi  and  was  victimized  by  that  pro- 
gram, victimized  by  that  program  to  the  extent  that  my  wife  and  chil- 
dren had  to  steal  away  in  the  dead  of  night,  not  just  from  the  Klans- 
men  and  the  hooded  hooligans  but  from  the  very  FBI  itself.  I  refer 
you  to  Kenyattn.  v.  Hoover^  now  Kenyatta  v.  KeJley.  a  case  being 
handled  primarily  by  the  American  Civil  Liberties  Union.  I  refer 
you  to  Attorney  General  Levi  who  has  himself  commented  on  the 
ugly  kinds  of  things  that  the  FBI  undertook  during  that  period. 

J.  say  this  to  you,  Senator,  that  if  we  are  concerned  that  these  kinds 
of  official  criminalities  are  not  repeated,  it  would  be  as  big  a  mistake 
to  entrust  Mr.  Bell  with  the  FBI  as  to  entrust  my  child  with  the  atomic 
bomb. 

Senator  Matiiias.  Your  reference  was  to  the  Cointel  program? 

]\Ir.  Kenyatta.  Yes.  sir,  the  counterintelligence  program. 

Senator  Mathias.  We,  as  you  know,  have  had  Judge  Bell  for  a  good 
many  hours  at  the  table  where  you  are  now  sitting. 

Mr.  Kenyatta.  Yes. 

Senator  Mathias.  One  of  the  things  that  we  have  asked  him,  in 
great  detail,  is  exactly  what  his  intentions  would  be  in  the  direction  of 
the  FBI,  for  example.  We  asked  him  about  dealing  with  the  intelli- 
gence community  generally.  We  have  on  record  in  the  transcripts  of 
these  hearings  ^-ery  specific  assurances  as  to  the  protection  of  civil 
liberties  of  American  citizens  and  all  the  areas  under  his  jurisdiction. 
Does  this  in  any  way  mitigate  your  concern  ? 

Mr.  Kexyatta.  Xo;  it  does  not.  Senator,  because  of  this.  Let  me  just 
say  very  briefly,  an  analysis  of  the  Cointelpro  documents,  and  an 
analysis  indeed  of  much  of  the  FBI  domestic  surveillance,  much  of 
which,  of  tcourse,  has  since  been  regarded  as  illegal,  an  analysis 
indicates  that  a  great  deal  of  that  was  aimed  particularly  at  black 
communities,  that,  in  fact,  there  seemed  to  be  some  kind  of  obsession. 
I  have  friends  who  are  blacks  within  the  Federal  Bureau  of  Investiga- 
tion who,  you  know,  privately  have  spoken  of  and  confirmed  what 
the  statistics  show,  a  kind  of  obscession  with  repression  of  the  black 
movement. 

What  we  see  with  Mr.  Bell's  record,  as  has  been  indicated  by  the 
people  from  Georgia  and  the  people  from  Corpus  Christi.  Julian  Bond, 
Reverend  Jackson,  and  others,  what  we  see  in  Mr.  Bell's  history  is  a 
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predeliction  toward  that  same  kind  of  racial  bias.  That  is  why  I  say 
it  would  be  very,  very  difficult,  very,  very  disturbing,  I  think,  for 
that  to  happen. 

Clearly,  whoever  is  going  to  be  calling  the  shots  as  the  Attorney 
General,'having  that  relationship  with  the  Director  of  the  FBI,  would 
have  to  be  a  person  who  not  only  has  a  record  that  is  clean  in  terms 
of  racial  discrimination  but  would  have  to  have  a  record  that  would 
indicate  an  aggressive  desire  to  clean  up  the  racist  mess  that  has  pre- 
existed. 

Senator  Mathias.  In  other  words,  you  draw  a  distinction  between 
merel}^  obeying  the  clear  precept  of  law  and  moving  the  law  forward  ? 

Mr.  Kentatta.  Yes;  certainly  there  is  a  question  of  affirmative 
action  with  Mr.  Bell.  There  is  also  a  negative  situation  here. 

Senator  Mathias.  There  are  a  number  of  cases  that  we  have  dis- 
cussed with  Judge  Bell  where  he  says  that,  given  the  circumstances  of 
today,  he  was  clearly  wrong.  He  says,  I  think  in  discussing  the  Bond 
case  if  I  remember  his  words,  he  says:  I  was  obviously  wrong. 

You  are  a  Christian  minister  ? 

Mr.  Kextatta.  I  am. 

Senator  Mathias.  Judge  Bell  says  that  he  believes  in  redemption. 
Do  you  believe  in  redemption  in  a  case  of  this  sort  ? 

Mr.  Kexyatta.  I  do.  But  what  is  brought  to  mind  is,  in  fact,  a  quote 
not  from  the  Bible  but  from  Shakespeare :  "But  that  was  in  another 
country  and  besides  the  wench  is  dead.''  The  victims  of  Mr.  Bell's 
mistakes,  some  of  them,  are  not  dead.  It  was  not  in  another  country, 
it  was  here.  The  question  of  redemption  is  not  the  question  we  are  look- 
ing at  here.  The  question  that  we  are  looking  at  is  a  question  of 
judgment. 

It  was  crystal  clear  to  me,  I  hope  to  you,  certainly  to  most  of  the 
the  people  in  this  country,  at  least  outside  the  southern  region,  that 
the  Bond  decision  was  an  incorrect  one.  I  should  point  out,  however, 
that  the  effect  of  that  decision — as  late  as  1966  there  were  incidents  in 
Mississippi  where  there  were  threats  of  violence  against  people  who 
happened  to  be  opponents  of  the  Vietnam  war  as  well  as  proponents 
of  the  civil  rights  movement.  I  don't  believe  that  this  was  simply  some 
devilish  possession  that  had  taken  hold  of  many  of  the  whites  in  Mis- 
sissippi. To  the  contrary,  I  believe  that  the  action  of  Mr.  Bell  and 
others  was  an  action  that  convinced  people  that  opposition  to  the  war, 
to  have  a  disagreement  about  U.S.  foreign  policy,  was  in  fact  a  breach 
of  the  law. 

I  think  it  is  not  enough  simply  to  say  I  was  mistaken.  I  have  not 
heard  from  ^Mr.  Bell  a  comprehension  of  the  magnitude  of  the  mis- 
take, nor  do  I  think  it  is  wise  for  us  to  trust  to  those  who  make  obvi- 
ous mistakes  the  authority  and  responsibility  resident  with  a  posi- 
tion like  that.  If  he  was  not  so  then,  what  has  made  him  so  smart  now  ? 

Mr.  Jandbharrie.  !Mr.  Bell  reminds  me  of  a  lizard  who  changes  it 
color  to  suit  the  environment  only  for  protection  and  his  admission 
of  irnilt  is  no  more  than  that. 

Senator  Mathias.  You  would  apply  the  law,  then,  that  we  apply  in 
the  case  of  the  owner  of  a  dog.  He  is  not  subject  to  civil  liability  on 
the  dog's  first  bite  but  after  that  he  has  to  pay  ? 

Mr,  IvENYATTA.  I  think  that  makes  sense,  as  a  rule  of  thumb,  but  I 
think  that  what  we  are  saying  is  that  if  we  are  going  to  move  ahead. 
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and  particularly  if  we  are  going  to  move  ahead  in  a  country  that  is 
not  racked  by  the  kind  of  discord  that  racked  this  country  a  few  short 
years  ago,  then  we  cannot  afford  to  make  the  same  mistakes  again. 

Further  I  am  saying  this  Theodore  Sorensen  thing  is  something  that 
really,  I  think,  has  to  be  thought  about.  Why  is  it  that  when  certain 
kinds  of  objections  are  raised,  and  certain  kinds  of  concerns  are 
raised — I  say  this,  by  the  way,  not  at  all  to  cast  aspersions  on  Mr. 
Sorensen,  that  is  not  the  question  here — when  certain  kinds  of  ques- 
tions are  raised  in  the  intelligence  community,  or  among  people  in 
Congress  who  have  been  close  to  the  intelligence  community,  then  sud- 
denly things  begin  to  happen.  Yet  when  even  more  basic  questions  of 
human  rights  are  raised  by  folks  who  are  like  13  percent  of  the  popu- 
lation, 25  percent  of  the  Democratis  Party,  and  perhaps  50  percent  of 
those  who  have  been  victim  to  human  rights  abuses,  when  we  say, 
"Hey,  look,  why  don't  you  all  back  up?",  what  is  clearly  being  said 
to  the  black  community  by  the  actions  of  those  on  Capitol  Hill,  not 
only  politicians,  I  must  say  also  the  press  and  how  the  whole  thing 
has  been  dealt  with,  what  is  clearly  being  said  to  people  in  our  com- 
munities is  that:  "Your  voice  doesn't  count  the  way  other  peoples' 
count."  The  nomination  of  Mr.  Bell  will  confirm  that. 

Mr.  Jackson  was  not  making  a  throat  when  Jesse  was  saying  this 
morning  about  the  possibility  of  people  leaving  the  suits  and  hitting 
the  streets.  I  don't  know  if  he  is  talking  about  himself,  or  who  he  is 
talking  about,  Mr.  Jackson  doesn't  have  to  do  that.  Eeverend  Jandb- 
harrie  or  Eeverend  Kenyatta  don't  have  to  do  that.  If  Mr.  Bell  is  con- 
firmed it  will  be  a  clarion  call  for  black  America  to  raise  some  hell  for 
our  rights  as  our  last  alternative. 

We  have  gone  through  the  electoral  process  in  an  amazing  show  of 
discipline,  an  amazing  show  of  respect  for  the  American  political 
process,  just  last  November,  and  here  a  few  months  later  we  are 
being  told  that.  "Hey.  you  know,  your  vote  and  your  voice  doesn't 
count."  It's  a  serious  thing. 

Mr.  Jandbharrie.  That  is  like  saying  that  Mr.  J.  B.  Stone  is  now 
ready  to  go  to  church  and  forget  all' his  threats  about  "niggerism,"  as 
he  put  it,  when  he  was  running  for  office.  I  don't  see  how,  in  God's 
name,  the  Senate  and  decent-loving  people  could  confirm  the  nomina- 
tion of  Mr.  Bell.  To  do  that  would  be,  as  Reverend  Kenyatta  has  said, 
a  direct  kick  in  the  backside  of  all  Americans. 
Senator  IVIathias.  I  thank  you  both  very  much. 
I  want  to  add  to  my  thanks  for  being  here  just  a  word  of  apprecia- 
tion for  the  work  that  you  have  done  in  your  own  pasture.  That  is  in 
the  field  of  drug  abuse,  and  of  trying  to  help  those  who  have  been 
subject  to  that  terrible  scourge  ancl  to  keep  others  from  falling  into 
that  same  problem.  It  is  one  of  the  most  important  works  that  anyone 
can  do  today.  I  am  sure  that  the  other  members  of  the  committee  will 
want  me  to  join  them  in  thanking  you  for  what  you  are  doing  in  that 
area. 

Thank  you  very  much. 
Mr.  Kentatta.  Thank  you  very  much. 
Senator  Mathias.  Laverne  Royal  ? 

Mr.  Rauh  rinterruptinsr].  Senator  Mathias,  T  was  asked  by  Senator 
Bayh  to  produce  some  materials  of  cases  by  (rriffin  Bell  for  the  period 
after  August  2,  1972,  and  about  which  I  testified. 
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I  understand  the  record  is  being  closed  and  I  would  like  to  offer  this 
as  the  material  which  Senator  Bayh  asked  me  for,  even  though  he  is 
not  here.  It  can  go  in  the  record  at  the  point  where  he  asked  me  to 
suj^ply  it. 

Senator  IVLvrniAS.  I  would  direct  that  it  be  admitted  in  the  record 
and  would  ask  you  if  you  have  more  than  one  copy  ? 

Mr.  Rauh.  I  do  have^ 

Senator  Mathi^\s.  If  you  will  give  the  original  to  the  reporter,  I 
would  personally  be  interested  in  seeing  a  copy  of  it. 

[The  material  referred  to  follows.] 

Rauh,  Silard  and  Lightman, 
Washington,  B.C.,  January  19,  1977. 
Hon.  BiBCH  Bath, 

U.S.  Senate,  Russell  Building, 
Washington,  D.V. 

Dear  Senator  Bayh  :  At  the  hearing  on  the  nomination  of  Griffin  Bell,  I  testi- 
fied that,  at  least  from  1958  to  1972,  Mr.  Bell  gave  aid  and  comfort  to  the  segre- 
gationists. I  referred  to  the  roadblocks  to  segregation  he  put  forth  in  the  Austin 
and  Corpus  Christi  cases  decided  on  August  2,  1972  as  the  fourth  stage  of  Mr. 
Bell's  pro-segregation  attitude  (massive  resistance,  massive  recalcitrance,  free- 
dom of  choice,  roadblocks).  You  asked  that  I  review  the  school  desegregation 
decisions  in  which  .Judge  Bell  participated  between  August  2,  1972  and  the  time 
he  left  the  Fifth  Circuit  in  1976.  I  did  so,  albeit  under  severe  constraints  of  time, 
and  submit  this  statement  for  the  record. 

The  school  cases  in  which  .Judge  Bell  either  wrote  the  opinion  or  otherwise 
participated  since  August  2, 1972  are  listed  below : 

Ellis  V.  Board  of  lutblic  Instruction  in  Orange  County,  465  F.2d  878  (.5th  Cir. 
1972). 

Lre  v.  Macon  County  Board  of  Education,  482  F.2d  1253  (oth  Cir.  1973). 

Davis  V.  Board  of  School  Commissioners  of  Mobile  County,  483  F.2d  1017  (5th 
Cir.  1973). 

NEA  V.  Board  of  School  Commissioners  of  Mobile  County,  483  F.2d  1022  (5th 
Cir.  1973). 

Lee  V.  Macon  County  Board  of  Education,  483  F.2d  242  (5th  Cir.  1973). 

Lee  V.  Macon  County  Board  of  Education,  483  F.2d  244   (5th  Cir.  1973). 

Bassctt  V.  Atlanta  Independent  School  District,  485  F.2d  1268  (5th  Cir.  1973). 

Jones  V.  Caddo  School  Board,  487  F.2d  1275  (5th  Cir.  1973),  499  F.2d  914  (5th 
Cir.  1974 ) . 

Cornist  v.  Richland  Parish  School  Board,  495  F.2d  189   (,5th  Cir.  1974). 

Gooden  v.  Mississippi  State  University,  499  F.2d  441   (5th  Cir.  1974). 

Writ/ht  V.  Baker  Counti/  Board  of  Education,  .501  F.2d  131  (5th  Cir.  1974). 

Herefore  v.  HuntsviJle  Board  of  Education,  504  F.2d  857  (5th  Cir.  1975). 

Sweet  V.  Childs,  507  F.2d  675,  rehearing  denied,  518  F.2d  320  (5th  Cir.  1975). 

United  States  v.  Texas  Education  Agency,  512  F.2d  896  (5th  Cir.  1975). 

Morales  v.  Shannon,  516  F.2d  411  (5th  Cir.  1975). 

United  States  v.  Hinds  County  School  Board,  516  F.2d  974  (5th  Cir.  1975). 

Ingraham  v.  Wright,  525  F.2d  909  (5th  Cir.  1976). 

You  asked  me  for  an  "'objective"  statement  as  to  what  these  cases  demonstrate 
concerning  Judge  Bell's  views  on  school  desegregation  after  August  2,  1972.  I 
believe  it  would  not  be  unfair  to  draw  the  following  conclusions  from  these 
ca.ses : 

1.  Judge  Bell  at  no  time  went  one  iota  beyond  the  minimum  necessary  to 
comply  with  relocated  previous  decisions  concerning  desegregation  of  the  schools. 

2.  Judge  Bell  shov/ed  no  recognition  that  he  had  given  aid  and  comfort  to  the 
segregationists  in  the  four  stages  to  which  I  testified,  nor  did  he  show  any 
sUghtest  repentance  for  what  he  had  done  earlier. 

3.  If  anything,  the  cases  show  a  continuation  of  hostility  towards  integration. 
I  cite  just  one  example  from  1975.  In  Sweet  v.  Childs,  a  discipline  case.  Judge 
Bell  refused  to  expunge  from  the  school  records  of  120  Black  children  punish- 
ment meted  out  without  notice  to  the  students  of  the  consequence  of  their  actions. 
As  Chief  Judge  Brown  said,  dissenting,  "The  mass  suspensions  that  Principal 
Centers  invoked  that  afternoon  lasted  technically  only  a  few  days  but  as  a 
practical  matter  their  effect  continues  up  to  the  present  day  because  the  suspen- 
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sions  remain  a  part  of  each  student's  permanent  school  record.  vSuch  reports 

could  obviously  be  a  substantial  reflection  on  their  career  options  long  after  they 

have  left  school.  These  students  are  actually  being  punished  for  violating  an 

drder  that  was  never  given — a  sanction  that  goes  to  the  core  of  due  process.  It 

is  xuiquestionable  that  these  students  are  vested  with  a  Fourteenth  Amendment 

'liberty'  interest  by  virtue  of  these  records  and  their  ramifications." 

I  would  appreciate  this  letter  being  entered  into  the  record. 

Sincerely, 

Joseph  L.  Rauh,  Jr. 

Mr.  Rauh.  Thank  you. 

Senator  Matiil\s.  Mr.  Royal,  would  you  state  your  full  name  and 

address  for  the  record  ? 

TESTIMONY  OF  LAVERNUS  ROYAL,  CORPUS  CKRISTI,  TEX. 

Mr.  Royal.  My  name  is  Lavernus  Royal.  My  address  is  4738  Black- 
jack Place,  Corpus  Christi,  Tex. 

Senator  Mathias.  Do  you  have  a  statement  you'd  like  to  make  to  the 
committee? 

Mr.  Royal.  My  appearance  before  tlie  committee  is  to  relate  to  it 
concerning  the  desegregation  case  in  Corpus  Christi,  Tex.  and  how 
one  of  the  decisions  from  the  Fifth  Circuit  Court  of  Appeals  tended 
to  delay  desegregation  in  that  particular  city. 

In  order  that  the  results  o,f  the  appeals  might  be  seen  in  its  proper 
context,  I  would  like  to  give  you  a  brief  background  as  to  what  led  to 
the  case  itself. 

In  the  city  of  Corpus  Christi  it.self  at  the  particular  time  that  the 
case  was  filed  we  still  had  de  jure  segregation  between  blacks  and 
whites. 

However,  at  the  top  of  the  list  on  this  particular  case  that  was 
decided  in  Federal  courts  in  Corpus  Christi  and  against  the  Corpus 
Christi  Independent  School  District,  which  it  lost,  is  the  name  of 
a  Mexican-American  v>'hich  changed  the  whole  order  of  desegregation, 
I  think,  over  areas  of  the  country  in  that  it  placed  the  ^Mexican- Ameri- 
can in  the  position  that  the  black  had  been  placed  in  before  under 
Broion. 

The  Corpus  Christi  Independent  School  District  built  a  high  school 
which  was  de  facto  segregated  and  as  a  result 

Senator  Mathias,  What  year  was  that  ? 

Mr.  Royal.  This  is  1968. 

This  was  protected  by  various  organizations  within  the  community, 
both  black  and  Mexican- American. 

The  Corpus  Christi  Independent  School  District  refused  to  change 
the  boundary  lines  and,  as  a  result,  members  of  the  Mexican-American 
community,  through  a  member  of  a  labor  organization,  were  able  to 
file  suit  in  Federal  court  to  bring  the  Corpus  Christi  Independent 
School  District  to  task.  This  was  done. 

The  decision  was  handed  down  in  1970  against  the  Corpus  Christi 
Independent  School  District,  finding  them  guilty  and  then  offering 
them  the  opportunity  to  correct  situations  which  existed  in  the  Corpus 
Christi  Independent  School  District. 

The  judge,  at  that  time,  made  the  decision  by  placing  the  Mexican- 
American  under  Brown  and  courts  then  saw  him  in  the  sense  that  the 
black  had  been  seen  before. 
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The  Corpus  Christi  Independent  School  District  failed  to  come  up- 
with  an  acce))table  plan — or  a  constitutional  plan — and  as  a  result  of 
that  the  court  saw  fit  to  produce  its  own  plan. 

Upon  producing  its  own  plan,  it  was  then  appealed  by  the  school 
district  to  the  Fifth  Circuit  Court  of  Appeals,  and  at  that  time  the 
judge  who  had  originally  heard  the  case  had  left  the  country  and  it 
was  iput  in  the  court  of  another  judge. 

He  granted  a  stay,  which  was  overruled  by  the  fifth  circuit,  and 
later  upheld  by  the  Supreme  Court.  Justice  Black  read  it. 

Eventually  the  Fifth  Circuit  Court  of  Appeals,  on  August  2,  1972, 
did  hand  down  a  decision  in  regard  to  the  case  that  was  filed  by  the 
Corpus  Christi  Independent  School  District  and  it  upheld  all  the 
points  that  were  found  by  the  original  judge  except  for  the  remedy^ 

This  is  the  point  that  I  bring  before  the  committee  today.  In  revis- 
ing the  remedy  that  was  produced  by  the  original  judge  in  the  case,  it 
put  the  plaintiffs  in  the  position  of  having  to  go  back  and  go  through 
everything  that  they  had  gone  through  before :  in  effect,  to  rctry  the 
case  to  ofier  the  Independent  School  District  of  Corpus  Christi  another 
opportunity  to  offer  a  plan,  and  as  a  result  of  that,  even  though  the 
decision  was  handed  down  in  1970  against  the  school  district  and  or- 
dered them  to  rectify  desegregation  in  the  system,  just  now  in  1975  we 
finally  got  something  concrete  in  the  way  of  desegregation  in  the  city 
of  Corpus  Christi. 

In  the  meantime,  and  this  was  purely  based  on  the  decision  that  was 
handed  down  by  the  fiftli  circuit,  they  had  the  opportunity  to  go 
through  all  of  the  things  that  had  been  gone  through  in  the  trial,  plus 
a  few  others  that  were  interpreted  into  the  decision  that  was  brought 
to  fifth  circuit. 

If  I  may,  if  the  committee  will  indulge  me  tlius,  I  would  like  to  read 
from  one  of  the  dissenting  judges,  or  one  of  the  minority.  A  group  of 
the  minority  judges  had  written  in  their  opinion  what  they  felt  of  the 
majority,  of  which  Judge  Bell  was  part,  what  they  felt  of  the  decision 
they  were  making.  Do  the  members  of  the  committee  have  it? 

Senator  Matitias.  Go  ahead. 

Mr.  Royal  (reading)  : 

In  short,  every  single  finding  of  fact  that  is  necessary  to  support  the  majority's 
substantive  reasoning  has  already  been  made. 

Senator  Matiiias.  This  is  Judge  Wisdom's  comments  on  the  case  ? 
Mr.  Royal.  Judge  Goldberg's. 
Senator  Mathias.  I  see. 
Mr.  Royal  (reading)  : 

If  the  majority  remand,  the  remedy  that  the  majority  has  grafted  onto  the 
reasoning  of  the  District  Court  and  of  this  court  will  produce  no  substantive 
changes  whatsoever  in  the  trial  court's  original  decree,  except  delay. 

I  am  here  to  report  to  the  committee  that  is  exactly  what  it  did. 

It  delayed  the  justice  that  was  already  handed  down  through  the 
original  trial  judge,  and  since  1972,  to  1975  we  had  no  real  progress  in 
desegregation  in  the  city  of  Corpus  Christi. 

I  had  been  told  or  heard  that  one  of  the  reasons — one  of  the  things 
that  Judge  Bell  would  probably  be  about  if  confirmed  would  be  to- 
revise  our  system  of  justice  in  seeing  that  it  would  be  more  responsive 
to  the  people  and  that  we  could  get  fast  results  from  our  courts. 
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I  only  say  here  that  I  regret  that  this  was  not  the  case  when  he  was  a 
member  of  the  Fifth  Circuit  Court  of  Appeals.  If  that  had  been  so,  the 
the  citizens  and  the  children  of  Corpus  Christi  would  have  been  given 
what  they  were  due,  justly,  under  law,  3  years  prior  to  the  time  that  it 
was  attempted  to  be  brought  about. 

Not  only  was  it  delayed,  it  was  so  confused  and  mixed  up  that  in  the 
last  decision  that  we  had,  which  was  in  September,  to  finallly  deseg- 
regate the  junior  high  schools,  the  Corpus  Christi  Independent  School 
District  who  naturally  had  resisted,  plus  other  groups  within  the  city 
who  were  against  desegregation,  were  actually  asking  for  more  trans- 
portation because  the  plans  that  they  were  getting  at  that  time  from 
the  court  were  so  bad  that  even  the  Corpus  Christi  Independent  School 
District  was  against  them. 

They  were  actually  asking  for  things,  finally,  that  were  originally 
decreed  in  Judge  Sill's  decision  at  the  very  beginning  of  the  case. 

We  can  see  in  the  delay  that  was  brought  about  by  the  Fifth  Circuit 
Court  of  Appeals,  not  only  did  it  hamper  justice,  the  end  result  was  not 
as  eftective,  or  still  not.  because  we  are  not  yet  at  the  end  of  it.  We  will 
still  have  to  do  the  high  schools.  The  end  result  was  not  as  effective  as 
if  the  original  order  by  Judge  Sill  liad  been  carried  out. 

It  lias  caused  frustration  within  the  black  community,  also  within 
the  Mexican-American  community,  and  it  has,  in  all  sense  of  the  word, 
hampered  the  quality  of  education  in  the  city  of  Corpus  Christi. 

As  a  result  of  the  confusion  that  has  been  caused  or  brought  about 
by  the  delays  and  the  different  types  of  plans  that  we  have  had  pre- 
sented which  did  not  necessarily  desegregate  our  system,  the  whole 
city  of  Corpus  Christi,  as  far  as  the  standpoint  of  a  political  climate, 
has  changed.  As  a  result  of  that,  we  no  longer  have  any  minority  rep- 
resentation whatsoever  on  the  Corpus  Christi  Independent  School  Dis- 
trict Board. 

"We  can  say,  in  effect,  that  the  delay  that  was  brought  about  from  the 
Fifth  Circuit  Court  of  Appeals  hampered  the  justice  that  would  have 
come  down  through  the  original  decision  by  the  original  Judge  Sill  in 
the  case. 

How  I  came  to  be  involved  in  this  was  through  the  committee  that 
was  originally  set  up  by  Judge  Sill  actually  taken  from  the  commu- 
nity— four  black  members,  four  Mexican- American  members,  and  four 
members  of  the  Anglo  community — to  make  up  a  committee  to  work 
as  a  mediator  between  the  Corpus  Christi  Independent  School  District 
and  the  court. 

We  feel  that  in  order  for  progress  to  continue  to  be  made  in  desegre- 
gation that  we  must  have  people  in  all  areas  in  judgment  on  cases 
understanding  as  to  what  is  involved. 

I  think  it  was  well  spoken,  by  the  peers  of  Judge  Bell  in  the  dissent- 
ing report  on  this  hearing,  that  for  some  particular  reason  when  it 
came  to  our  case  their  whole  attitude  seemed  to  have  changed. 

We,  I  think,  are  the  only  school  district  in  the  Nation  who  has 
offered  a  computer  plan  to  bring  about  desegregation  with  children. 

The  whole  idea  behind  this  was  to  eliminate  as  much  transportation 
as  possible  and  it  did. 

What  it  did  is  instead  of  the  computer  actually  assigning  students 
to  be  transported  to  schools,  it  simply  assigned  them  to  walk.  As  a 
result,  we  have  children  now  in  some  of  the  elementary  schools  who 
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are  walking  great  distances  to  school  simply  because  through  our  com- 
puter assignment  plan  that  came  as  a  result  of  this  reversal  of  the 
fifth  circuit  court  remanding  the  original  judge's  order  back  to  a  new 
judge — simply  through  this  we  have  now  children  under  a  hardship 
that  would  not  have  been  under  that  hardship. 

This  is  to  the  extent,  now,  that  I  say  parents  who  were  against 
desegregation,  who  were  against  transportation,  also  the  school  district 
who  fought  it,  who  never  offered  a  plan  that  was  constitutional,  that 
eventually  it  did  have  to  come  through  the  court,  to  the  extent  that 
these  groups  were  asking,  at  the  beginning  of  school  last  September, 
that  instead  of  the  court's  plan  bemg  ordered,  which  required  less 
transportation,  they  were  actually  asking  for  a  plan  that  required 
more  transportation  because  it  was  fairer.  It  was  nearer  to  the  original 
court's  decision. 

Senator  Mathias.  Mr.  Royal,  you  have  given  the  committee  an 
extraordinarily  clear  and  precise  picture  of  exactly  the  situation  that 
existed.  The  effect  of  the  majority's  order  in  this  case  is  clear.  There  is 
a  demonstration  that  the  warning  that  was  issued  by  the  minority  of 
the  court  was,  in  fact,  an  accurate  warning  and  that  the  dangers  that 
they  warned  of  did,  in  fact,  come  to  pass. 

I  do  not  think  that  we  can  help  but  learn  what  you  are  trying 
to  teach  us,  which  is  that  the  reasoning  which  brought  about  the 
majority  opinion,  if  it  were  to  be  applied  nationwide,  that  there 
would,  in  fact,  be  a  considerable  slowdown  in  the  whole  movement 
to  attain  equal  rights  for  all  Americans. 

Am  I  restating  your  testimony  correctly  ? 

Mr.  Royal.  That  is  correct. 

Senator  Kennedy.  Mr.  Royal,  I  apologize  for  not  being  here  earlier 
for  your  testimony. 

I  have  some  knowledge  of  the  factual  situation  and  the  procedures 
which  were  followed. 

If  you  would  not  mind,  perhaps  you  could  repeat  your  statement 
and  indicate  briefly  to  me  how  in  the  appeal  this  order  was  amended. 
You  touched  on  it  while  I  was  here,  but  I  am  wondering  if  you  could 
summarize  briefly  your  view  of  that  amendment  of  the  order  after  it 
was  remanded. 

Mr.  Royal.  After  it  was  remanded,  what  happened  was  this :  Even 
though  it  was  from  a  legal  standpoint,  it  allowed  the  school  district, 
which  had  already  been  found  guilty,  to  actually  proceed  through  all 
of  the  effort  supposedly  attempting  to  bring  about  a  constitutional 
system  all  over  again,  even  from  the  standpoint  of  freedom  of  choice, 
which  had  already  been  outlawed  or  not  accepted  as  an  effective  means 
or  plan.  We  went  through  all  of  these  over  again,  plus  the  offer  to  the 
school  district  to  offer  different  types  of  plans  that  would  be  acceptable 
as  constitutional.  Of  course  these  had  to  be  rejected  because  they  never 
offered  a  real  plan. 

Eventually,  through  this  process  of  having  to  go  through  every- 
thing that  had  already  been  tried  in  court,  it  delayed  the  actual  de- 
segregation for  some  3  to  4  years. 

The  result  of  that  is  that  we  now  have  in  effect  some  of  the  parts 
of  the  original  judge's  plan  that  was  actually  remanded  back  to  the 
district  court. 
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As  a  matter  of  fact,  the  local  school  district  and  organizations  that 
were  against  desegregation,  or  against  transportation,  as  they  put  it, 
were  actually  asking  for  more  transportation  because  they  felt  it 
would  be  fairer  than  the  plan  that  we  are  working  under  now. 

Judge  Sills'  plan,  at  the  time  that  the  fifth  circuit  reviewed  it,  they 
said  it  was  too  severe.  But  one  thing  that  it  did  do  is  that  it  was  fair 
for  the  whole  community.  As  a  result  of  what  we  are  working  under 
now,  there  have  been  protests  in  that  it  is  not  fair  for  the  whole  com- 
munity. 

Senator  Kennedy.  I  want  to  thank  you  very  much  for  your  testi- 
mony and  thank  you  for  your  comments  before  the  committee  which 
helped  explain  this  case  and  why  you  are  concerned  about  the  re- 
manding order. 

As  I  understand  it,  Judge  Bell's  position  in  this  was  in  support  of 
the  remanding.  Is  that  correct  ? 

Mr.  KoYAL.  That  is  correct. 

Mr,  Jones.  In  addition  to  that.  Senator  Kennedy,  Judge  Bell  is  on 
record  as  referring  to  this  case  as  encompassing  his  view  of  the  role  of 
courts  in  providing  remedies  in  school  desegregation  cases. 

That  is  why  we  felt  it  was  very  important  for  Mr.  Royal,  who  has 
firsthand  knowledge  of  the  impact  of  this  decision  in  Corpus  Christi, 
to  come  forward. 

Senator  Kennedy.  We  thank  you  very  much. 

I  will  ask  if  there  are  any  other  witnesses  here  or  any  of  those  who 
have  testified  before  who  would  like  to  make  any  other  comments.  If 
there  are,  we  will  be  glad  to  hear  them. 

Mr.  Mitchell,  do  you  have  any  additional  testimony  ? 

Mr.  Clarence  Mitchell  has  been  perhaps  the  most  diligent  attendee 
of  these  hearings.  His  attendance  record  is  better  than  that  of  the 
Senators. 

We  valued  very  highly  your  earlier  comments  and  would  be  glad  to 
conclude  these  hearings  with  any  comment  you  would  like  to  make. 

TESTIMONY  OF  CLARENCE  MITCHELL— Resumed 

Mr.  Mitchell.  Thank  you  very  much,  Senator  Kennedy. 

I  would  like  to  summarize  what  I  think  has  been  presented  to  this 
committee. 

We  started  off  with  the  charge  that  the  nominee  was  involved  in  a 
plan  or  program  to  deny  rights  to  black  children. 

We  have  testified  at  the  outset  that  there  was  continuity  in  his  con- 
duct starting  from  the  time  that  he  served  as  chief  of  staff  for  the 
then-Governor  of  Georgia,  who  was  a  segregationist,  running  right  up 
to  the  time  when  he  was  the  judge  who  was,  as  he  put  it,  the  writer  of 
the  decision  in  this  Cisneros  case,  which  the  witness  from  Corpus 
Christi  has  just  described. 

We  also  traced  through  the  mischief  that  was  created  by  the  plan, 
which  was  supposed  to  be  an  enlightened  plan. 

Mr.  Joseph  Rauh  pointed  out  in  his  testimony  that  the  plan  which 
was  known  as  the  Sibley  plan  was  not  really  an  effort  to  try  to  give 
people  their  rights.  It  was  a  more  sophisticated  approach  to  maintain- 
ing segregation. 
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Mr,  Bell,  of  course,  said  he  brought  the  Sibley  Commission,  which 
fathered  that  plan,  into  being,  but  he  said  that  he  was  not  responsible 
for  its  contents. 

He  also  indicated  that  he  was  trying  to  serve  as  a  moderating  in- 
fluence. His  assertion  in  that  respect  was  supported  by  several  wit- 
nesses who  came  up  here  and  who  happen  to  be  black. 

While  you  were  engaged  in  other  business  today,  we  presented  the 
testimony  of  persons  from  Atlanta  who  were  the  plaintiffs  in  those 
cases.  They  did  not  feel  that  Judge  Bell,  acting  in  concert  with  the 
blacks  who  came  up  here  to  support  him,  had  done  them  any  favor. 

Indeed,  they  felt  that  the  action  of  Mr.  Bell  in  concert  with  those 
blacks  who  worked  with  him  was  to  the  detriment  of  their  rights,  to 
the  extent  that  we  had  the  one  witness  who  said  he  had  to  go  all  the 
way  to  California  to  get  education  on  how  to  read  when  he  was  8  or  9 
years  old.  He  has  come  back  to  us  a  mature  man. 

I  think  it  is  also  important  to  remember  that  the  credibility  of  those 
witnesses  who  came  up  testifying  for  Mr.  Bell  is  at  best  dubious  be- 
cause, as  was  significantly  'demonstrated,  they  challenged  Senator 
Mathias  when  Senator  ]\Iathias  said  that  the  name  of  one  of  the  plain- 
tiffs in  the  case  was  Fred  Calhoun.  They  had  never  heard  of  Fred  Cal- 
houn ;  yet  they  were  supposed  to  be  experts  on  what  was  going  on  in 
the  city  of  Atlanta. 

We  presented  Mr.  Fred  Calhoun  in  the  flesh  here  today.  They  had 
an  altogether  different  person  whose  name  was  John  Calhoun  that 
tiiey  said  was  acting  with  them  to  delay  integration. 

I  would  just  like  to  say  this  in  conclusion :  How  long  must  the  blacks 
t)f  this  Nation  seek  their  rights  under  law  ? 

So  far  as  I  am  concerned,  there  never  will  be  a  time  when  I  will  fail 
to  make  use  of  the  processes  of  the  law.  I  love  the  law. 

However,  I  am  one  person.  There  are  many  people  who  have  lost 
faith  in  the  judicial  process.  There  are  many  who  feel  that  it  is  a  waste 
of  time  and  money. 

WTiat  we  have  done  in  bringing  these  witnesses  here  is  in  a  sense 
one  last  eloquent  effort  to  show  that  we  have  put  our  faith  in  the  law 
and  that  we  are  willing  to  spend  our  money  to  vindicate  rights. 

These  are  just  ordinary  working  people  whom  we  have  brought  here. 
We  have  taken  them  from  their  jobs.  We  had  to  raise  the  money  to  pay 
their  expenses.  For  many  of  them,  this  was  their  first  visit  to  the  seat 
of  Government  of  this  Nation.  This  was  their  first  time  to  sit  before 
what  is,  in  fact,  a  tribune  and  say  in  a  forum  what  their  problem  is. 

It  seems  to  me  that  something  is  wrong  in  this  country  if,  when 
people  do  all  of  those  things  and  show  the  thread  that  is  unbroken 
and  running  from  the  time  that  Mr.  Bell  was  first  involved  in  these 
things  up  to,  certainly,  as  late  as  the  Cisneros  case — then  it  seems  to 
me  that  this  is  something  wrong  if,  as  I  fear  will  happen,  this  nomina- 
tion will  speedily  go  over  to  the  full  Senate  and  Senators  of  the  United 
States  will  be  asked  to  vote  on  it. 

If  that  happens,  it  will  be  a  fact  that  culpability  does  not  simply 
rest  with  Mr.  Carter  for  making  this  nomination.  It  rests  with  the 
entire  process  by  which  the  nomination  gets  to  the  floor. 

So,  in  effect,  it  will  be  the  Government  of  the  United  States  which 
has  said  to  its  black  citizens  that :  Even  though'we  profess  equal  rights 
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and  even  though  we  make  court  decisions,  we  will  place  in  charge  of 
the  vindication  of  those  rights  one  of  the  chief  opponents  who  faced 
you  in  your  days  when  you  were  trying  in  an  orderly  process  to  get 
what  the  court  said  you  should  have. 

I  cannot  see,  myself,  how  this  committee  and  the  members  that  I 
know  so  well  can  bring  themselves  to  stand  with  this  nominee.  I  can- 
not see  how  the  U.S.  Senate,  which  at  this  time  is  officered  by  the 
Democratic  party  and  which  contains  many  advocates  of  civil  rights 
from  the  Republican  party,  I  cannot  see  how  all  of  those  things  can  be 
brought  to  the  defense  of  this  nominee  and  that  he  can  be  placed  in 
that  high  a  position. 

I  thank  you  for  your  courtesy,  but  I  feel  cruelly  wounded  by  what 
I  have  seen  and  heard  and  what  I  think  will  come  to  pass. 

I  will  say  this:  We  have  a  saying  in  my  religious  faith  that:  We 
are  soldiers  in  the  army  and  we  have  to  fight  until  we  die.  We  have  to 
lift  up  the  blood-stained  banner.  We  have  to  hold  it  high.  I  intend  to 
do  that. 

Senator  Kennedy.  Mr.  Mitchell,  let  me  ask  you  this:  If  we  were 
holding  a  hearing  in  1958  on  Lyndon  Johnson  for  Attorney  General, 
would  your  position  be  very  much  different  than  it  is  today  ? 

Mr.  Mitchell.  It  would  not,  knowing  what  I  know  and  knew  then 
about  the  late  President  Johnson. 

I  knew  him  very  well.  He  was  the  Congressman  in  the  district  where 
my  brother-in-law,  now  deceased,  was  president  of  an  institution.  I 
had  talked  to  him  about  his  views. 

His  view  was  that  he  believed  in  desegregation.  He  supported  the 
Supreme  Court  decision.  He  felt  that  in  this  country  the  Democrats 
were  made  up  of  segregationists,  integrationists,  and  what  not. 

For  that  reason,  he  thought,  and  this  is  what  he  said  to  me  over 
there  in  the  Capitol  building  in  his  office :  You  know,  I  feel  as  long  as 
the  Democrats  are  in  Congress  and  are  working  for  economic  ad- 
vances, that  segregationists  and  integrationists  believe  in  alike,  we  are 
not  going  to  have  any  trouble.  The  minute  we  try  to  pass  legislation 
in  the  field  of  civil  rights,  that  is  when  we  are  going  to  break  up  the 
party. 

So  he  said  he  was  in  favor  of  it,  if  you  could  get  it.  He  said  further 
that  he  hoped  that  we  fought  executive  orders  and  court  decisions. 

There  were  many,  many  times  when  he  said  to  me :  Clarence,  you 
can  get  whatever  you  have  got  the  votes  to  get. 

Happily,  there  did  come  a  time  when  we  had  the  votes  and  he  led 
the  parade. 

Senator  Kennedy.  Remind  us  about  what  his  position  was  in  the 
1957  Civil  Rights  Act. 

Mr.  Mitchell.  We  finally  got  together  a  package  which  included 
recommendations  made  by  the  Truman  committee,  which  was  to  up- 
hold civil  rights. 

Senator  Kennedy,  AVliat  was  his  position  ? 

Mr.  Mitchell.  He  was  in  favor  of  that,  but  not  one  of  the  key  parts 
that  we  favored. 

Senator  Kennedy.  Title  III  ? 

Mr.  Mitchell.  Yes;  which  was  added  by  Attorney  Greneral 
Brownell. 
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I  personally  took  that  package  to  ]\Ir.  Brownell.  Mr.  Brownell  aj^reed 
with  the  recommendations  of  the  Commission,  which  was  active  at  that 
time. 

On  his  own  he  thought  up  title  III,  which  Mr.  Johnson  opposed.  We 
had  a  very  bloody  battle  about  that,  at  least  verbally  bloody. 

Senator  Kennedy.  That  is  right. 

Mr.  Mitchell.  The  disagreement  was  not  with  respect  to  objectives. 
The  disagreement  was  based  on  the  practical  question  of  how  many 
votes  you  can  get  for  a  given  proposition,  which  in  my  judgment  is 
different  from  the  position 

Senator  Kennedy.  Were  you  for  striking  title  III  of  the  1957  act? 

Mr.  Mitchell.  No;  the  first  time  I  ever  saw  a  strong  man  cry  was 
the  late  Senator  Knowland,  who  was  the  minority  leader  and  listed  as 
a  conservative  Republican.  I  went  to  his  office  after  we  lost  title  III 
and  he  was  so  heart  broken  about  it,  and  big  strong  that  he  was,  he 
broke  down  in  tears. 

Mr.  Dompierre,  who  was  around  here  and  some  kind  of  an  official, 
was  there  with  us.  The  three  of  us  were  there  in  that  office.  It  was  a 
heart-breaking  loss,  but  it  seemed  to  me  that  we  ought  to  try  to  push 
forward.  Indeed,  Mr.  Nixon,  who  was  then  the  Vice  President,  sug- 
gested that  we  hold  off  and  not  pass  what  was  left  of  the  bill.  However, 
it  seemed  to  me  that  we  ought  to  ipush  forward  because  we  would  break 
that  notion  that  you  could  not  pass  any  civil  rights  bill  unless  you 
changed  the  Senate  rules.  Happily,  we  got  it  passed  and  other  legisla- 
tion has  followed. 

Senator  Kennedy.  Again,  I  want  to  reiterate  our  appreciation  to 
you  for  your  comments  and  for  the  work  that  you  have  done  on  this 
nomination. 

You  have  been  very  eloquent  in  your  concerns  and  expressions,  and 
I  think  you  have  been  very  fair  in  presenting  them. 

Mr.  Mitchell.  Thank  you. 

Senator  Kennedy.  You  have  been  tireless  also  in  insuring  that  this 
committee  was  going  to  have  the  benefit  of  those  who  were  most  af- 
fected by  a  number  of  these  decisions. 

I  think  you  know  that  this  is  an  extremely  difficult  question  which 
is  put  before  this  committee.  No  one  is  asking  for  easy  decisions  these 
days.  You  are  making  hard  and  difficult  decisions  all  the  times. 

I  am  sure  you  understand  the  very  sincere  concern  that  many  of 
the  members  have  for  the  movement  which  you  eloquently  described 
and  which  I  feel  very  strongly  is  the  test  of  this  country — whether 
we  are  going  to  be  one  country  with  one  history  and  one  destiny. 

The  question  is  whether  this  Nation  is  really  unique  in  terms  of  the 
history  of  the  nations  of  all  the  world  and  whether  we  will  be  able 
to  achieve  full  rights  for  all  citizens. 

You  have  stated  it  very  well.  A  number  of  people  also  have  stated 
that  very  well. 

I  think  you  know  from  the  membership  of  this  committee  the  very 
strong  allies  that  you  have  in  that  pursuit. 

Once  again,  I  want  to  thank  you  very  much  for  your  previous  testi- 
mony and  your  comments  here  today  and  the  work  that  you  have  done 
in  this  regard.  It  will  be  a  valuable  help  to  the  members  of  this  com- 
mittee as  well  as  to  the  other  Members  of  the  Senate. 
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Senator  Mathias.  I  would  join  with  Senator  Kennedy  in  thanking 
you  for  the  tireless  effort  you  mad. 

It  has  not  been  partisan  in  any  sense.  I  think  it  has  been  an  attempt 
to  help  the  committee  arrive  at  a  proper  conclusion. 

Mr.  Mitchell.  Thank  you. 

Senator  Mathias.  I  thank  you  for  it. 

Senator  Heinz.  Mr.  Chairman,  I  would  like  to  compliment  Mr. 
Mitchell. 

Indeed,  Mr.  Mitchell,  we  owe  a  debt  of  gratitude  not  just  to  you, 
but  to  a  large  number  of  witnesses  who  have  come  from  far  and  wide 
to  aid  in  the  deliberations  of  this  committee. 

I  know  you  have  been  particularly  helpful  to  some  of  them,  iden- 
tifying for  the  committee  people  who  could  be  of  help  to  us. 

I  know  of  no  one  who  is  more  energetic,  vigilant,  or  of  more  help 
to  the  committee  than  the  present  witness  before  us  now. 

I  commend  you.  I  thank  you.  I  think  most  of  the  members  of  the 
committee  would  wholeheartedly  agree. 

Mr.  Mitchell.  Thank  you  very  much,  Mr.  Heinz. 

I  had  the  good  fortune  to  stay  at  a  place  called  None  Such.  I  was 
there  for  a  commission  on  law  and  economy  of  the  American  Bar  Asso- 
ciation this  summer.  I  was  told  that  the  room  in  which  I  stayed  was 
the  room  of  your  father  or  it  may  have  been  your  grandfather.  I  do 
not  know  which.  It  was  your  family  estate.  It  is  now  dedicated  to,  and 
I  believe  owned  by,  Yale  University.  As  I  was  in  that  room,  I  thought 
about  what  the  world  was  like  in  the  days  when  your  forebearers  were 
young,  I  thought  about  what  I  have  seen  m  your  life,  the  promise  of 
help  to  this  country. 

I  get  unhappy  about  reverses,  but  when  I  think  about  the  people  who 
are  younger  than  I  am,  which  would  of  course  include  Senator  Ken- 
nedy, you,  and  others,  I  think  eventually  this  country  will  come  out  on 
the  right  end.  I  think  that  it  is  people  like  you  who  will  help  us  do  it. 

However  I  think  we  would  get  there  a  lot  faster  and  with  fewer 
casualties  if  we  all  adhered  to  a  rule  that  past  misdeeds,  which  are  de- 
signed to  deny  people  their  constitutional  rights,  really  make  such 
persons  who  have  been  guilty  of  those  misdeeds  improper  as  selections 
for  posts  that  involve  important  questions  of  civil  rights  and  consti- 
tutional rights. 

I  would  not  quarrel  one  minute  with  the  selection  of  Judge  Bell  as  a 
person  to  have  headed  the  Department  of  Defense  or  some  other 
agency.  It  is  the  fact  that  he  is  the  custodian  of  the  promises  of  the  Con- 
stitution which  causes  me,  and  those  with  whom  I  associate,  to  object. 

Senator  Kennedy.  Mr.  Mitchell,  let  me  give  you  the  assurance  that 
I  know  this  committee,  regardless  of  how  it  is  going  to  vote  on  this,  is 
going  to  insist  and  demand  that  those  commitments  that  were  made  in 
the  wide  variety  of  areas  of  civil  rights  are  going  to  be  kept. 

I  know  that  you  believe,  as  I  do,  that  these  are  not  commitments 
that  are  pledges  to  just  one  group  of  Americans  but  they  are  commit- 
ments to  all  Americans. 

I  think  it  is  at  least  appropriate  to  the  closing  of  these  hearings  to 
indicate  the  very  strong  commitment  and  feeling  that  I  have,  and  I 
am  sure  others  have,  that  those  pledges  are  pledges  that  must  and  will 
be  kept  and  that  they  will  have  considerable  oversight  of  this  com- 
mittee in  insuring  that  they  are  kept. 
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This  is  not  just  because  they  are  made  to  mem'bers  of  this  commit- 
tee or  in  response  to  questions  but  because  they  are  right. 

I  know  that  we  have  tallied  in  the  past  about  what  value  we  might  be 
able  to  expect  of  them.  1  am  sure  you  understand  that  at  least  those  to 
whom  these  commitments  have  beeii  made  do  not  treat  them  as  light 
obligations  or  light  responsibilities.  We  are  going  to  insist  that  they 
be  kept.  We  are  going  to  need  your  help  ana  your  support  to  insure 
that  tney  are.  I  am  sure  we  will  receive  it. 

Mr.  Mitchell.  I  would  say,  Senator  Kennedy,  that  I  am  very  fa- 
miliar with  tlie  oversight  function  in  government. 

While  I  would  share  your  hope  tliat  the  promises  made  would  be 
kept,  I  would  not  anticipate  that  the  mere  making  of  the  promises 
will  lead  to  them  being  kept,  nor  do  I  think  that  the  power  of  these 
committees,  once  a  nominee  is  in  office,  can  be  effectively  used  to  make 
those  promises  live. 

I  forgot  one  thing  which  I  want  to  make  clear  for  the  record.  I  had 
the  distinction  of  being  on  the  enemies  list  of  Mr.  Nixon.  Indeed,  I 
was  very  unhappy 

Senator  Kennedy.  You  were  not  alone  on  that  list. 

Mr.  Mitchell.  I  was  unhappy  because  I  was  not  on  it.  At  least 
that  is  what  I  thought.  I  asked  Senator  Ervin  if  I  was  on  it  and  he 
said  no.  It  was  only  after  some  reporters  made  a  search  that  they  dis- 
covered that  I  was  on  it.  I  mention  that  because  I  knew  Mr.  Nixon 
very  well.  I  had  no  animosity  toward  him  for  putting  me  on  the  list. 
But  there  was  a  suggestion  made  here  today  that  maybe  some  people 
were  afraid  of  reprisals.  I  do  not  really  think  there  will  be  any  re- 
prisals for  presenting  testimony.  I  want  to  assure  everybody  that  I 
could  not  care  less  about  whether  I  have  any  difficulty  from  any  source 
for  what  I  have  said. 

I  will  not  need  the  help  of  this  committee  to  defend  myself.  In  all 
of  my  years  I  have  been  able  to  do  that.  It  really  could  not  make  any 
difference  to  me  if  somebody  wants  to  have  some  reprisal  against  me. 
I  do  not  think  they  will;  but  if  they  do,  I  will  be  waiting  for  them 
with  appropriate  reception. 

Senator  Kennedy.  Senator  Bayh  ? 

Senator  Bayh.  Knowing  our  distinguished  witness  and  friend,  I 
know  that  last  remark  is  not  meant  to  be  a  threat. 

Mr.  Mitchell.  No;  a  statement  of  faxjt. 

Senator  Bayh.  Mr.  Mitchell,  I  know  from  past  experience  that 
sticks  and  stones  and  threats  do  not  dissuade  you  from  the  path  of 
righteousness.  You  may  not  be  concerned  about  recriminations.  Some 
of  us  are  or  will  be.  I  trust  our  relationship  is  such  that  if  there  is  any 
inference  or  insinuation  in  this  regard,  you  will  not  hesitate  to  let  us 
know.  I  appreciate  the  fact  that  you  have  been  totally  candid.  We  have 
had  a  little  exchange,  perhaps  a  difference  of  opinion,  between  us. 
I  hope  you  share  my  belief  that  we  are  still  going  in  the  same  direction. 

Mr.  Mitchell.  Oh,  yes,  I  do. 

Senator  Bayh,  It  is  imperative  that  we  get  there. 

Tomorrow  at  high  noon  we  will  be  doing  everything  we  can  to  see 
that  we  are  able  to  fulfill  some  of  those  goals  that  have  so  far  been 
denied  us. 

I  appreciate  the  contribution  you  have  made  to  these  hearings. 

Mr.  Mitchell.  Thank  you. 
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Senator  Kennedy  [acting  chairman].  Th.e  committee  stands  in 
recess. 

[VViiereuponj  at  3:35  p.m.,  the  committee  recessed  to  reconvene  at 
4 :05  p.m.  J 

COMMITTEE    SESSION 

Chairman  Eastland.  The  committee  will  come  to  order. 

Senator  Byrd  sent  me  a  proxy.  He  says  it  is  ail  right  to  vote  it.  I 
ask  mianimous  consent  ior  that. 

Senator  Thurmond,  i  move  it. 

Senator  Kennedy,  i  will  not  object. 

I  thiak  it  is  important  that  we  understand  what  the  rules  are  going 
to  be  for  proxies. 

Chairman  Eastland.  It  takes  unanimous  consent.  Anybody  who  is 
not  here  should  have  a  right  to  vote. 

Senator  Kennedy.  I  see. 

For  the  rest  of  the  session  ? 

Chairman  Eastland.  For  the  rest  of  the  afternoon,  yes. 

Senator  Kennedy.  I  have  no  objection. 

Senator  Bayh.  1  heard  one  word  that  said  "afternoon"  and  the  other 
one  said  "the  rest  of  the  session."  Which  do  we  mean  ?  There  is  a  little 
difference. 

Chairman  Eastland.  It  is  this  afternoon. 

[Laughter.] 

Chairman  Eastland.  The  Chair  hears  no  objection. 

Are  you  ready  for  the  question  ? 

[No  response.] 

Chairman  Eastland.  The  question  is:  Is  the  nominee  to  be  ap- 
proved and  has  the  chairman  the  right,  when  the  name  comes  up,  to 
report  him  forthwith  to  the  Senate  with  the  recommendation  that  he 
be  approved  ? 

Senator  Thurmond.  Mr.  Chairman  ? 

Chairman  Eastland.  Yes,  sir. 

Senator  Thurmond.  I  renew  my  motion  to  tiiat  effect. 

Chairman  Eastland.  Is  there  objection? 

Senator  Mathias,  Mr.  Chairman,  is  discussion  in  order  ? 

Chairman  Eastland.  If  the  committee  wants  to  hear  it.  I  thought  we 
were  coming  here  to  vote. 

Senator  Mathias.  We  are. 

Chairman  Eastland.  Is  there  any  objection  to  this  nomination  ? 

Senator  Mathias.  It  has  been  a  very  troubling  question  to  me  and  I 
believe  to  other  members  of  the  committee.  Before  we  vote,  it  might 
be  useful  just  to  state  ibriefly — I  will  not  hold  up  the  committee.  I  will 
state  what  I  feel.  The  impact  of  Senator  Thurmond's  motion  is  to 
implement  those  provisions  of  the  Constitution  which  provide  that  the 
Senate  shall  advise  and  content  to  a  nomination.  We  advise  the  Presi- 
dent of  the  United  States  to  make  this  appointment.  I  have  stayed  wdth 
these  hearings  fairly  consistently  throughout  them.  I  must  say  that  my 
opinion  has  shifted  back  and  forth  in  weighing  the  evidence. 

This  afternoon  I  asked  myself  if  this  nomination  were  made  by  a 
Republican  President,  would  I  advise  him  to  go  forward  with  it.  I 
have  thought  of  the  votes  that  I  have  cast  against  Judge  Haynsworth 
and  the  votes  that  I  have  cast  against  Judge  Carswell.  I  must  say,  Mr. 
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Chairman,  that  I  would  find  it  impossible  to  advise  the  President  to 
go  forward  with  this  nomination. 

Chairman  Eastland.  All  in  favor 

Senator  Riegle.  Mr.  Chairman,  I  would  like  to  be  heard,  if  I  may. 

Chairman  Eastland.  Certainly. 

Senator  Riegle.  I  respect  very  much  what  the  gentleman  from 
Maryland  has  said.  My  own  position  is  somewhat  different  in  that  I 
am  not  prepared  at  this  time  to  concur  in  a  positive  recommendation, 
in  terms  of  urging  that  judgment  on  others,  to  report  the  nomination 
to  the  Senate.  Without  that  kind  of  affirmative  language,  that  would 
be  another  matter,  I  have  indicated  to  the  President-elect  that  I  have 
reached  the  judgment  not  to  interfere  with  the  reporting  of  his  nomi- 
nation to  the  Senate  at  this  time.  I  will  not  today.  However,  in  terms 
of  specific,  what  I  think  of  as  strong  supporting  language  in  that  mo- 
tion of  Mr,  Thurmond,  I  would  not  be  able  to  vote  for  that.  So  it  would 
be  my  intention  to  vote  present. 

Senator  Kennedy.  Mr.  Chairman  ? 

Chairman  Eastland.  Senator  Kennedy  ? 

Senator  Kennedy.  Mr.  Chairman,  in  the  course  of  these  hearings,  I 
too,  have  been  troubled  by  a  great  deal  of  the  testimony  and  the  evi- 
dence that  has  been  presented  to  us  over  the  period  of  these  days.  I 
think  there  are  millions  of  Americans  who  look  to  this  particular  posi- 
tion not  only  as  the  enforcer  of  the  laws  already  on  the  books,  but  also 
as  a  source  for  hope  and  initiative  in  the  area  of  civil  rights  as  well  as 
in  other  areas  which  fall  within  the  Justice  Department. 

I  cannot  fault,  really,  any  response  that  Judge  Bell  gave  in  the  fields 
of  revamping  the  Criminal  Code,  the  wiretap  legislation,  the  impor- 
tance of  antitrust  provisions,  protection  for  Indians,  and  the  whole 
range  of  different  responsibilities  which  we  have.  But  I,  too,  as  others, 
have  been  very  much  troubled  by  what  I  think  is  basically,  at  best,  a 
mixed  record  in  the  important  area  of  civil  rights. 

I  came  away  from  this  hearing,  having  listened  to  Judge  Bell's  re- 
sponses, convinced  that  he  is  a  man  of  very  considerable  integrity.  I 
think,  in  spite  of  his  responses  to  some  questions  which  I  wish  he  had 
answered  differently  in  the  area  of  civil  rights,  I  find  difficulty  in  ques- 
tioning the  fundamental  character  and  integrity  of  this  nominee.  I 
take  very  seriously,  although  there  were  those  who  testified  before  our 
committee  who  questioned  it,  his  commitment  to  implement  not  only 
the  legislation  that  is  on  the  books,  but  to  move  the  cause  of  equality 
forward  in  the  area  of  civil  rights. 

We  have  outlined  those  areas  during  the  hearing.  There  is  the  hous- 
ing area  and  the  governmental  agency  area  as  these  programs  affect 
the  people  of  this  country,  I  personally  believe  that  those  commitments 
will  be  kept.  It  is  on  that  basis  of  his  commitment  in  those  areas  that 
I  will  vote  in  support  of  the  nomination. 

Chairman  Eastland.  Call  the  roll. 

Mr.  Rosenberger,  Mr,  McClellan  ? 

Senator  McClellan,  Aye, 

IVIr.  Rosenberger,  Mr,  Kennedy  ? 

Senator  Kennedy,  Aye, 

Mr.  Rosenberger,  Mr,  Bayh  ? 

Senator  Bayh,  Aye, 

Mr,  Rosenberger,  Mr.  Burdick  ? 
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Senator  Bupdick.  Aye. 
Mr.  RosENBERGER.  Mr.  Byrd  ? 
Chairman  Eastland.  Aye  by  proxy. 
Mr.  RosENBERGER.  Mr.  Abourezk  ? 
Senator  A^ouREZK.  Aye. 
Mr.  RosENBERGER.  INIr.  Riegle  ? 
Senator  Riegle.  I  vote  present. 
Mr.  RosENBERGER.  Mr.  Sasser  ? 
Senator  Sasser.  Aye. 
Mr.  RosENBERGER.  Mr.  Thurmond  ? 
Senator  Thurmond.  Aye. 
Mr.  RosENBERGER.  Mr.  Mathias  ? 
Senator  Mathl^s.  No. 
Mr.  ROSENBERGER.  Mr.  Scott  ? 
Senator  Scott.  Aye. 
Mr.  RosENBERGER.  Mr.  Chaf ee  ? 
Senator  Chafee.  No. 
Mr.  RosENBERGER.  Mr.  Heinz  ? 
Senator  Heinz.  No. 
Mr.  RosENBERGER.  Mr.  Eastland  ? 
Chairman  Eastland.  Aye. 

Mr.  RosENBERGER.  The  vote  is  10  ayes  and  3  nays  and  1  present. 
The  nomination  is  agreed  to. 

Chaimian  Eastland.  The  committee  stands  in  adjournment. 
[Whereupon,  at  4 :18  p.m.,  the  committee  adjourned.] 
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CRIMINAL  JUSTICE  ISSUES 

A.  CRIMINAL  JUSTICE  POLICY:   Judge  Bell  stated  that  he 
intends  to  formulate  a  national  criminal  justice  policy. 
The  Deputy  Attorney  General  would  be  given  responsiblity 
for  supervising  and  integrating  all  matters  related  to 
the  criminal  justice  system:  the  FBI,  LEAA,  the  Criminal 
Division,  U.S.  Attorney  Offices,  tax  fraud  cases,  criminal 
antitrust  prosecutions,  DEA,  and  the  Bureau  of  Prisons. 
(1/11,  61,  168) 

B.  LEAA:   Judge  Bell  expressed  general  support  for  the 
LEAA  concept  —  federal  funding  for  developing  methods 
of  improving  the  criminal  justice  system.   Ke  pledged  to 
undertake  a  "careful  study"  of  all  LEAA  programs  to 
determine  their  cost-effectiveness,  terminate  ineffective 
programs ,  and  re-think  the  priorities  for  the  large 
expenditures  of  this  agency.   Bell  is  concerned  about 
reported  mismanagement  and  heavy  administrative  costs  at 
LEAA.   He  would  give  "priority"  to  LEAA  assistance  to  state 
plans  for  speeding  up  the  courts.   (1/11,  120-121;  151) 

C.  JUVENILE  JUSTICE:   Judge  Bell  said  that  fashioning 
a  juvenile  justice  policy  —  particularly  designing  a 
strategy  to  prevent  juvenile  crime  --  "would  be  perhaps 
the  most  serious  part"  of  his  approach  to  the  criminal 
justice  field.   (1/11,  168)   He  specifically  indicated 
his  intent  to: 

—  Increase  coordination  between  the  Justice 
Department  and  federal  agencies  with  programs 
related  to  juvenile  crime  problems  (e.g.  HEW 
education  programs).   (1/11,  168) 

—  Follow  the  mandate  of  the  19  7  4  LEAA  Act  and  delegate 
coordination  of  all  LEAA  juvenile  delinquency 
programs  to  the  Office  of  Juvenile  Justice.   (1/11,  173) 

--  "Look  for  an  answer"  to  the  problem  of  school 
violence  and  disorder.   (1/12,  49) 

D.  INTELLIGENCE  OPERATIONS:   ACCOUNTABILITY  AND  CONTROL 

1.   GENERAL  APPROACH:   Judge  Bell  pledged  to  control 
intelligence  operations  under  his  authority  in  a  manner 
which  would  "protect  the  rights  of  American  citizens, 
while  at  the  same  time  being  careful  to  protect  the 
security  of  the  nation."   (1/12,  84) 
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2.   WIRETAPPING  AND  OTHER  ELECTRONIC  SURVEILLANCE 

a.  WIRETAP  LEGISLATION  AND  WARRANT  PROCEDURE;  Judge 
Bell  said  that  he  believed  that  electronic  surveillance 
could  be  conducted  "under  some  restraints  where  you  would 
safeguard  the  rights  of  American  citizens."   As  a  general 
principle,  he  opposes  warrantless  wiretapping  of  American 
citizens.   Judge  Bell  is  not  prepared  to  decide  whether 
the  President  has  inherent  power  to  conduct  warrantless 
wiretaps  in  the  foreign  intelligence  filed  without 
"exhaustive  study  of  the  question."   Nonetheless,  Judge  Bell 
stated  that  he  would  work  with  the  Judiciary  Committee 

to  develop  legislation  that  would  provide  a  judicial 
warrant  procedure  for  electronic  surveillance  against 
foreign  intelligence  targets.   He  agreed  With  the  general 
approach  of  the  Kennedy-Mathias  bill  (S.3197)  introduced 
last  session  with  Attorney  General  Levi's  support.   He 
said  that  he  would  recommend  that  President  Carter  sign 
such  a  bill.   (1/11,  25-,  148;  1/12,  3-5,  20) 

b.  THE  BROWN  CASE  AND  THE  QUESTION  OF  INHERENT 
EXECUTIVE  AUTHORITY 

-Executive  Authority :   Judge  Bell  said  that  he  did 
not  believe  that  the  concept  of  inherent  executive  authority 
should  be  used  as  an  "open  hunting  license"  for  intelligence 
operations.   Nonetheless,  he  would  not  want  to  be  required 
to  find  an  offense  in  a  criminal  statute  before  he  can 
authorize  surveillance  where  "there  is  some  probable  harm 
imminent  to  the  country."   He  would  want  to  very  narrowly 
restrict  the  area  of  non-criminal  conduct  which  might  be 
surveilled.   He  noted  that  in  the  intelligence  field  some 
activities  that  require  surveillance  "might  be  so  sophisti- 
cated that  it  would  not  be  a  crime."   Judge  Bell  suggested 
that  any  intelligence  activity  directed  against  non-criminal 
conduct  might  be  tightly  restricted  in  a  classified 
Presidential  order  to  the  Attorney  General  and  in  guidelines 
promulgated  by  the  Attorney  General.   (1/12,  80-83) 

-Brown  Case:   In  his  1973  Brown  decision.  Judge  Bell 
wrote  in  dicta  that  under  the  President's  inherent 
power  to  protect  national  security.  .  .the  President  may 
constitutionally  authorize  warrantless  wiretaps  for  the 
purpose  of  gathering  foreign  intelligence."   In  his 
recent  testimony  at  confirmation  hearings.  Judge  Bell 
said  that  although  he  was  following  the  state  of  the 
law  at  the  time,  this  19  7  3  opinion  now  appears  "too  broad 
in  today's  context."   Judge  Bell  said  that  it  was  written 
"before  we  knew   of  the  abuses  that  we  now  know  of  in 
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foreign  intelligence  gathering."   He  said  that  the 
factual  basis  of  the  particular  surveillance  in  the  Brown 
case,  which  was  examined  iri  camera  for  security  reasons , 
still  seems  adequate.   But  he  now  realizes  that,  in 
general,  "there  is  more  of  a  sharing  of  power  between 
Congress  and  the  President  in  this  field."   (1/11,  23-24) 
In  light  of  the  abuses  revealed  by  the  Church  Committee 
and  the  recent  reports  of  the  sweeping  powers  of  electronic 
surveillance  technology.  Judge  Bell  stated  that  he  would 
urge  "the  President  to  accommodate  to  a  system  which 
safeguards  the  rights  of  American  citizens."   (1/12,  7) 

3.  OTHER  SURVEILLANCE  TECHINQUES :   Judge  Bell  testified 
that  warrant  procedures  should  be  applied  not  only  to 
electronic  surveillance  but  also  to  other  intelligence 
techniques  such  as  mail  openings  and  surreptitious  entries. 
(1/12,  50) 

4.  OVERSIGHT,  LEGISLATIVE  CHARTERS,  AND  GUIDELINES 

a.  CH.ARTERS  AND  GUIDELINES:   Judge  Bellstated  that 
he  will  assist  Congress  in  designing  legislation  which  will 
outline  the  authority  of  intelligence  agencies  and  establish 
safeguards  for  individual  liberties.   Bell  stated  that  he 
would  favor  a  combination  of  general  charter  legislation 
and  specific  guidelines  promulgated  by  the  Attorney  General, 
along  the  lines  of  Attorney  General  Levi's  recent  guidelines. 
He  also  made  a  commitment  to  establish  the  kind  of  systematic 
reporting  to  the  appropriate  Congressional  committees  which 
will  make  congressional  oversight  meaningful.   (1/12,  50-51) 

b.  CHURCH  RECOM.MENDATIONS:   Judge  Bell  also  indicated 
that  he  would  review  the  recommendations  of  the  Church 
Committee  and  consider  their  application  to  the  Justice 
Department.   (1/12,  161) 

c.  INTERNAL  INVESTIGATIONS:   Judge  Bell  testified  that 
Justice  Department  investigations  of  alleged  illegal 
conduct  by  FBI  agents  in  mail  opening  programs  and  other 
domestic  surveillance  will  be  "carried  forward  with  vigor." 

E.   FEDERAL  BUREAU  OF  INVESTIGATION: 

Judge  Bell  pledged  to  "pay  close  attention  to  the  FBI" 
to  ensure  that  all  FBI  activities  are  run  within  the  confines 
of  the  authority  of  the  Attorney  General.   As  a  symbolic 
gesture  to  re-assert  control  over  the  FBI,  Judge  Bell 
indicated  that  he  would  consider  setting  up  an  office  in 
the  FBI  Building.   (1/11,  92-3) 
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1.  CHARTER  AND  GUIDELINES:   Judge  Bell  stated  that  he  would 
support  Congressional  efforts  to  draft  a  general  statutory 
charter  outlining  the  FBI's  authority.   He  believes  that 

a  general  charter  should  be  supplemented  by  specific  guide- 
lines along  the  lines  of  those  promulgated  by  Attorney 
General  Levi.   (1/12,  52) 

2.  INVESTIGATIVE  PRIORITIES:   .Judge  Bell  intends  to  "upgrade" 
the  FBI's  investigative  activities,  shifting  the  focus  to 
areas  such  as  white  collar  crime,  organized  crime,  and  govern- 
ment corruption  and  leaving  matters  such  as  auto  thefts  to 
state  police  as  much  as  possible.   (1/12,  70) 

3.  FBI  DIRECTOR:   Judge  Bell  testified  that  he  anticipates 
a  change  in  the  leadership  of  the  FBI  and  that  he  will  keep 
the  Judiciary  Committee  fully  advised  about  such  developments. 
He  noted  that  Director  Kelley  is  64  years  old  and  is  Director 
"at  a  time  when  many  of  the  top  people  in  the  Bureau  will  be 
retiring  over  the  next  year  or  so."   He  said  a  specific  time 
frame  has  not  been  set  for  this  transition.   Judge  Bell  in- 
tends "to  counsel  with  Mr.  Kelley  with  respect  to  whomever 
may  be  considered  for  the  position  of  Director."   (1/12, 
68-69;  1/17,  82) 

Judge  Bell  stated  that  he  will  not  undermine  the  statute 
which  provided  a  10-year  term  for  the  FBI  Director.   He  said 
that  the  legislative  history  of  that  statute  makes  it  clear 
that  the  President  may  remove  the  FBI  Director  at  any  time 
and  that  the  intent  of  the  statute  was  to  prevent  removal 
for  political  reasons.   Judge  Bell  said  that  he  would  respect 
the  legislative  intent  and  that  neither  Director  Kelley  nor 
any  future  FBI  Director  would  be  removed  for  political  reasons. 
(1/12,  82-23) 

Judge  Bell  read  into  the  record  his  press  release 
responding  to  various  press  reports  about  his  intentions 
regarding  Director  Kelley: 

"At  no  time  have  I  stated  that  Clarence  Kelley  would  be 
'fired'  as  Director  of  the  FBI.   He  is  not  being  fired. 
"Continual  reference  to  Mr.  Kelley 's  being  fired  is  unfair 
to  a  man  who  has  given  his  life  to  public  service.   I  intend 
to  counsel  with  Mr.  Kelley  with  respect  to  whomever  may  be 
considered  for  the  position  of  Director.   I  do  not  know 
when  this  decision  will  be  made,  but  it  will  be  orderly  and 
in  the  best  interest  of  the  country  and  the  FBI.   I  am 
confident  that  Mr.  Kelley  will  assist  in  any  transition." 
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F.  CRIMINAL  CODE  ("S.L") :   Judge  Bell  stated  that  "because 

of  the  overriding  importance  of  enacting  a  coherent  and 
internally  consistent  federal  criminal  code"  he  concurs 
"in  the  present  course  of  Senators  McClellan,  Kennedy,  and 
others  to  sever  the  controversial  provisions.  .  .and  save 
them  for  consideration  on  their  merits  as  individual 
pieces  of  legislation."   (Response  to  Senator  McClellan 's 
written  questions.) 

G.  SENTENCING:   Bell  stated  that  "one  means  of  eliminating 
disparites  in  the  current  [federal]  sentencing  system 
which  is  worthy  of  serious  consideration  is  the  establish- 
ment of  legislative  guidelines  to  assist  judges  in  the 
determination  of  appropriate  sentences."   He  also  favors 
"establishing  some  process  of  appellate  review  of  sentences 
on  the  federal  level."   (Response  to  Senator  McClellan's 
written  questions.) 

H.    DEATH  PENALTY:   Bell  stated:  "I  would  not  want  to  do  away 
with  the  death  penalty  without  considerable  study.   At 
present,  I  favor  capital  punishment  laws  to  cover  a  narrow 
set  of  offenses  such  as  aircraft  piracy  and  the  killing 
of  a  prison  guard.   The  complex  question  of  the  efficacy 
of  the  death  penalty  as  a  deterrent  to  crime  deserves 
careful  examination."   (Response  to  Senator   McClellan's 
written  questions.) 

I.    PRISONS:   Judge  Bell  stated:   "One  of  the  most  troubling 
weaknesses  of  our  federal  prison  system  is  its  failure  to 
really  rehabilitate  people.   I  am  committed  to  improving 
the  capacity  of  the  prison  system  to  provide  education  and 
other  forms  of  rehabilitation  for  federal  prisoners.'' 
(Response  to  Senator  McClellan's  written  questions.) 

J.    GRAND  JURY  REFORM:   Judge  Bell  indicated  that  he  is  aware 
of  abuses  of  due  process  in  the  grand  jury  system  and 
would  support  some  form  of  legislation  that  would  safe- 
guard the  rights  of  grand  jury  targets.   (1/11,  11-12) 

K.    SPEEDY  TRIAL:   Judge  Bell  said  that  "both  sides  are  helped"' 
by  adherence  to  the  consitutional  mandate  for  speedy 
trials:   society  is  helped  by  rapid  incarceration  of  the 
guilty;  the  accused  is  helped  by  rapid  aquittal  of  innocent 
and  by  avoiding  prolonged  periods  on  bail  if  time  must 
be  served.   Bell  said  he  would  accord  priority  to  LEAA 
assistance  to  state  plans  for  speeding  the  court  proce'sses. 
(1/12,  119-121) 

L.    ORGANIZED  CRIME:   Judge  Bell  said  that  the  FBI  should 

give  "high  priority"  to  "bringing  organized  crime  under 
control."   (1/12,  71)   Judge  Bell  also  said  that  he 
saw  problems  with  establishing  Organized  Crime  Strike 
Forces  as  resident  bureaucracies  on  a  district-by-district 
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basis  parallel  to  each  U.S.  Attorney's  office.   However, 
he  indicated  that  he  would  use  strike  forces  in  some  cases 
to  attack  special  problems.   (1/11,  121) 

M.    DRUG  LAW  ENFORCEMENT:   Judge  Bell  stated  that  the  Justice 
Department   should  focus  its  efforts  in  the  drug  law 
enforcement  field  on  "major  traffickers"  and  "get  away 
from  the  idea  of  making  statistics"  by  prosecuting  low- 
level,  local  drug  pushers  who  can  be  handled  by  state 
and  local  police.   Judge  Bell  said  that  he  would  make 
an  effort  to  improve  coordination  with  other  federal 
agencies  in  attacking  narcotics  trafficking.   He  would 
also  consider  merging  DEA  with  the  FBI.   (1/11,  169-170) 

N.    DECRIMINALIZATION  OF  MARIJUANA:   Judge  Bell  stated  that 
the  federal  government  has  insufficient  resources  to  try 
to  enforce  penalties  against  the  private  use  of  marijuana 
He  stated  that  he  would  leave  the  matter  of  decriminal- 
ization of  possession  of  small  amounts  of  marijuana  to 
the  states.   (1/12,  84) 

0.    GUN  CONTROL:   Judge  Bell  indicated  in  his  testimony 

that  he  favors  "hand  gun  control,  as  distinguished  from 
[control  of]  sportsmen's  weapons".   He  believes  that  more 
progress  should  be  made  by  providing  national  leadership 
to  encourage  state  and  local  hand  gun  control  programs. 
(1/12,  71-72) 

P.    BANK  RECORD  SUBPOENAS:   Judge  Bell  generally  indicated 
that  he  would  like  to  find  a  way  to  protect  individual 
privacy  rights  by  providing  notification  to  citizens 
whose  bank  records  have  been  subpoenaed  while  also 
avoiding  the  overloading  of  federal  courts  with  hearings 
on  each  subpoena.   (1/11,  117-119) 

Q.    EXECUTIVE  PRIVILEGE:   Judge  Bell  stated:   "I  do  not 

believe  that .. .executive  privilege  should  be  used,  as  it 
has  in  the  past,  as  a  shield  to  hide  from  the  judiciary 
or  from  the  Congress  information  that  is  truly  necessary 
for  responsible  decision-making  by  these  branches."   He 
wrote  that  he  will  "provide  legal  advice  to  the  President 
on  the  limits  of  this  doctrine  irrespective  of  partisan 
political  considerations."   (Response  to  Senator  Abourezk's 
written  questions.) 

II.   JUSTICE  DEPARTMENT  POLICY 

A.  ACCESS  TO  COURTS:  Judge  Bell  stated  support  for  various 
proposals  to  increase  the  access  of  all  Americans  to  the 
judicial  process.   He  noted  specifically  that: 

1)  Neighborhood  Justice  Centers:   He  had  developed, 
as  Chairman  of  the  Follow-up  Task  Force  of  the  Pound 
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Conference,  the  concept  of  "neighborhood  justice  centers": 
locations  close  to  people's  homes  where  they  could  settle 
disputes,  instead  of  having  to  travel  to  a  courthouse 
which  in  urban  centers  could  be  far  from  neighborhood. 
(1/11,  67-69) 

2)  Attorney  Fees :   He  considers  it  "in  the  national 
interest"  to  pass  legislation  to  allow  the  award  of 
attorney's  fees  on  the  "private  attorney  general"  theory, 
i.e.,  to  parties  who  litigate  in  the  public  interest. 
(1/12,  77) 

3)  Habeas  Corpus:   He  would  consider  the  possibility 
of  legislation  to  increase  access  to  habeas  corpus,  if 
necessary.   (1/12,  141-142) 

4)  Class  Actions:   He  would  work  with  the  Congress 
to  find  ways  of  making  consumer  actions  more  effective. 
He  suggested  allowing  a  District  Court  discretion  in 
certain  cases  to  follow  an  "opt-in"  class  action  procedure 
instead  of  the  present  "opt-out"  procedure,  if  this  would 
make  a  case  manageable  and  thus  insure  that  it  would  stay 
in  court.   (1/12,  55-57)   Under  present  procedures  class 
actions  are  often  dismissed  by  district  courts  as  being 
"unmanageable"  because  of  the  size  of  the  class  involved. 

B.  AFFIRMATIVE  ACTION:   Judge  Bell  made  a  strong  commitment 
to  employ  members  of  minorities  in  important  Justice 
Department  positions,  he  added  that  he  was  confident  that 
he  could  accomplish  this  goal  without  applying  a  double 
standards  as  he  was  having  no  trouble  whatsoever  finding 
well  qualified  women.  Blacks  and  Mexican  Americans  who 
would  compete  with  anyone  under  a  system  of  merit  selection. 

(1/11,  163-165)   See  Tab  #  j      .       [Of  course,  he  was 
pressured  by  Senator  Scott  into  announcing  that  he  already 
had  selected  Honorable  Wade  McCree,  a  Black  United  States 
Circuit  Judge  and  "one  of  the  most  distinguished  jurists 
in  America,"  as  the  Solictor  General.   (1/11,  63) 

C.  DEPARTMENT  MANPOWER:   Judge  Bell  pledged  to  insure  that 
the  enforcement  divisions  of  the  Department  have  sufficient 
personnel  to  enforce  the  laws,  and  to  seek  more  funds  from 
Congress  for  that  purpose  if  necessary.   He  requested  a 
memorandum  from  Senator  Bayh  on  areas  in  which  the  Senator 
felt  there  were  existing  manpower  shortages.   (1/12,  46) 

D.  INDEPENDENCE  OF  DEPARTMENT: 

1.   Judge  Bell  displayed  a  sensitivity  to  the  need 
for  a  professional  Justice   Department  divorced  from 
politics : 

—  He  firmly  stated  that  in  any  conflict  between  the 
interests  of  the  President  and  the  interests  of  the  people, 
the  duty  of  the  Justice  Department  was  to  protect  the 
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— Judge  Bell  agreed  with  Senator  Kennedy  that  the  Depart- 
ment is  a  symbol  for  all  Americans,  that  it  bears  an 
overriding  responsiblity  for  the  protection  of  individual 
rights,  and  that  it  ought  to  be  a  source  of  inspiration 
and  hope  for  millions  of  Americans  who  are  in  many 
instances  left  out  of  the  legal  system.   (1/11,  28) 

— Judge  Bell  noted  that  his  decision  to  become  Attorney 
General  had  been  conditioned  on  Carter's  understanding 
that  the  Justice  Department  would  be  run  on  a  non- 
political  basis.   (1/11,  74) 

2.   Judge  Bell  promised  many  specific  measures  to 
insure  the  professionalism  and  independence  of  the  Depart- 
ment : 

a)  U.S.  Attorneys:   Any  United  States  Attorney  who  charged, 
investigated,  or  prosecuted  for  political  reasons  would 

be  dismissed  immediately.   (1/11,  114) 

b)  Logs :   He  will  retain  and  strengthen  the  existing 
Justice  Department  system  under  which  contacts  between  the 
White  House  and  the  Department  are  "logged''  for  future 
reference.   He  is  considering  expanding  it  to  include, 

if  it  does  not  already  reach,  "all  political  contacts, 
and  perhaps  all  contacts,"   (1/11,  73)  and  plans  to 
implement  the  system  "throughout  the  Justice  Department, 
not  just  [in  the  Attorney  General's  office]."  (1/12,  73-74) 

c)  Campaigns :   He  will  not  become  involved  in  the  1978  or 
1980  general  elections,  whether  or  not  he  is  Attorney 
General  at  the  time.   (1/11,  154) 

d)  Department  personnel:  He  will  pursue  any  warranted 
prosecutions  within  the  Justice  Department,  whether  of 
FBI  personnel  or  others.  (1/11,  150-158) 

SPECIAL  PROSECUTOR:   Recognizing  that  an  appearnce  of 
impropriety  could  arise  in  some  instances  if  the  Justice 
Departmenc  pursued  certain  investigations,  he  favors  the 
establishment  of  a  "triggering  mechanism"  under  which 
someone  outside  the  Department,  perhaps,  a  judge,  could 
establish  a  temporary  Special  Prosecutor.   He  is  open 
to  argument,  and  to  being  convinced,  that  a  permanent 
Special  Prosecutor  is  necessary.   But  he  notes  that 
"if  the  Justice  Department  were  run  in  the  proper 
fashion"  there  would  be  no  need  for  a  permanent  Special 
Prosecutor.   (1/11,  75-76,  106-107)   See  Tab  #  J      ■ 
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F.  CONFLICTS  OF  INTEREST:   Judge  Bell  has  moved  to  avoid 
personal  conflicts  of  interest,  and  has  promised  to 
insist  that  his  chief  assistants  take  measures  to  avoid 
such  conflicts: 

1.  Personal  Disclosure:   He  submitted  a  complete  financial 
statement  to  the  Judiciary  Committee  during  the  hearings. 
(1/12,  163) 

2.  Law  Firm  Resignation:   He  submitted  a  statement 
concerning  his  complete  severance  from  his  law  firm, 
and  prom>ised  to  issue  a  Department  directive  to  insure 
that  no  matter  would  come  to  his  attention  on  which  he 
might  have  the  appearance  of  a  conflict.   (1/11,  78-79) 
See  Tab  #  3  •   The  President  of  Common  Cause  approved  of 
Bell's  statement.   (1/14,  27) 

3.  Departmental  Disclosures:  He  promised  complete 
financial  disclosure  by  persons  named  to  be  Deputy 
Attorney  General.   (1/12,  163)   [He  also  suggested  the 
possibility  of  such  disclosure  by  persons  nominated  to 
judicial  office.   (1/12,  163-164)] 

4.  Disqualification :   He  stated  to  the  Committee  that  he 
would  disqualify  himself  from  the  Department's  handling 
of  the  IBM  antitrust  litigation  because  King  &  Spalding 
had  represented  IBM.   He  did  so  even  though  the  represen- 
tation was  so  small  that  Bell  had  not  even  been  aware 

of  it.   (1/17,  76-78) 

G.  RELATIONSHIP  WITH  PRESIDENT  CARTER: 

1.  Judge  Bell  clearly  recognized  that  he  and  his 
Justice  Department  would  be  under  particularly  close 
scrutiny,  and  would  have  to  maintain  particularly  high 
standards  of  professionalism  and  independence,  because  of 
his  long-standing  friendship  with  Presiding  Carter.   He 
was  forthright  in  his  discussion  of  that  friendship. 

(1/11,  71,  100-101)   See  Tab  #  ^  . 

2.  He  also  volunteered  a  detailed  discussion 

of  those  few  things  he  did  to  assist  President  Carter's 
campaign.   (1/11,  71-73;  1/17,  54-57)   See  Tab  #  ^  . 

—  he  prepared  the  questionnaire  used  to  select  the 
Vice  Presidential  nominee; 

—  he  helped  write  two  speeches  for  Carter; 

—  he  prepared  a  legal  memorandum  on  the  subject 
of  the  pardon; 

--he  suggested  the  names  of  two  Atlanta  men  to 
organize  a  fund-raising  brealcfast  before  the 
Pennsylvania  primary,  and  donated  $1,000  at  that 
breakfast. 
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3.  He  also  stated  that  he  had  helped  Carter  try 
to  find  a  nominee  for  Attorney  General,  hastening  to 
emphasize  that  he  had  not  sought  the  job  for  himself  and 
had  been  surprised  when  it  was  offered.   (1/12,  89-92) 
See  Tab  #  U     ■ 

4.  Judge  Bell  was  equally  candid  in  informing  the 
Committee  of  those  areas  concerning  the  Justice  Depart- 
ment that  he  had  discussed  with  Carter,  as  well  as  those 
that  he  might  feel  compelled  to  discuss  with  h5.-ri  in  the 
future.   (1/12,  16-17:  19-20)   See  Tab  #  7   . 

5.  While  he  understood  the  concerns  engendered  by  his 
close  ties  to  Carter,  Bell  vigorously  defended  his  personal 
integrity  and  argued  that  ultimately  people  would  have 

to  rely  upon  that.   (1/11,  105-106) 

6.  He  noted  that  less  than  a  year  after  going  on 
the  Fifth   Circuit  he  had  ruled  against  Governor  Vandiver 
in  a  major  case^   and  that  after  he  had  several  times 
ruled  against  school  districts  in  his  home  area,  someone 
said  of  him  that  he  would  rule  against  his  own  mother. 
(1/11,  105 

7.  Bell  also  stated  that  he  would  resign  if  asked  by 
Carter  to  do  something  which  Bell  considered  improper. 

(1/12,  136)  See  Tab  #__g_. 

C.   No  one  on  the  Committee  questioned  his  integrity, 
and  Leon  Jaworski  expressed  full  confidence  in  Bell's 
ability  to  run  the  Department  with  independence  and  full 
integrity.   According  to  Jaworski,  Bell's  experience  as  a 
federal  judge  --  one  of  the  most  independent  officals 
in  the  world  —  would  prepare  him  to  act  independently 
as  Attorney  General,  and  Jaworski  himself  'would  not  think 
of  going  to  this  man  and  asking  him  for  anything  that  I 
did  not  believe  was  100  percent  just  and  fair.  .  .  [and] 
even  at  that,  it  would  not  surprise  me  if  he  turned  me 
down."   (1/13,  71) 

9.   Despite  his  own  and  others'  confidence  in  his 
integrity  and  independence.  Judge  Bell  stated  that  he 
will  not  deal  initially  with  any  matter  involving 
Carter  (or  Mondale,  or  any  Cabinet  member),  but  will 
refer  it  to  a  lower  level  of  the  Department  and  allow  it 
to  work  its  way  to  him   according  to  normal  Department 
procedures.   (1/17,  67-69) 
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ANTITRUST  ENFORCEMENT:   Judge  Bell  promised  a  vigorous 
antitrust  enforcement  policy: 

—  As  "one  of  the  first  things  I  will  do"  CLf  confirmed). 
Bell  promised  to  investigate  to  insure  that  the  Antitrust 
Division  and  its  regional  offices  "are  pursuing  a  vigorous 
course  and  enforcing  antitrust  laws,".   (1/12,  26) 

--  He  propsoed  using  currently  available  funds  ($10 
million  authorized  and  appropriated)  to  establish 
antitrust  divisions  in  the  offices  of  state  attorneys 
general,  to  assist  the  states  in  bringing  suits.   (1/11, 
152) 

—  He  stated  his  intention  to  use  several  means  to 
assist  the  Department  in  handling  complex  antitrust 
litigation:   (1)  studying  ways  to  simplify  complex 
litigation;  (2)  appearing  personallv  in  a  slow-movina 
comolex  case  in  order  to  "get  the  judge's  attention" 
and  get  the  case  moving;  (3)  hiring  expert  trial 
lawyers  on  a  temporary  basis  for  special  litigation. 
(1/12,  30-31;  1/17,  74-75) 

—  He  promised  to  seek  severe  penalties  for  price- 
fixers,  and  to  appear  personally  at  sentencing  hearings 
to  dramatize  the  need  for  such  penalties.   (1/12,  65) 

—  While  he  generally  favors  the  creation  of  a  Consumer 
Protection  Agency,  he  stated  that  a  study  was  needed  to 
ensure  that  it  would  not  be  a  third,  overlapping 
antitrust  enforcement  branch  (along  with  Justice  and 
the  FTC) .   (1/11,  157) 

CIVIL  RIGHTS  ENFORCEMENT:   Judge  Bell  stated  his  basic 
intention  regarding  civil  rights  as  follows: 

"...  I  intend  to  have  a  vigorous  Civil  Rights 
Division.   I  intend  to  have  people  there  who  will  carry 
out  the  law.   I  have  no  hesitancy  about  that  at  all." 
(1/11,  90) 

Judge  Bell  also  stated  his  position  on  several  other 
civil  rights  issues: 

1.  Busing:   Concerning  busing,  he  emphasized  that 
complicated  urban  desegregation  cases  could  not  be  re- 
solved by  a  simpleminded  edict,  but--consistent  with 
his  judicial  opinions —  he  also  supported  busing  as  one 
part  of  a  total  remedy.   (1/11,  88-91)   He  opposes  any 
legislative  effort  to  restrict  the  equitable  powers  of 
the  courts  to  deal  with  segration.   This  clearly  includes 
the  power  to  order  busing  where  necessary.   (1/11,  145) 
See  Tab  #_3_. 
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2.  Sex  Discrimination:   He  expressed  the  opinion, 
as  a  matter  of  constitutional  law,  that  the  Fourteenth 
Amendment  should  be  interpreted  to  make  sex  discrimination 
constitutionally  suspect  criteria,  as  in  the  case  of 
racial  discrimination.   Since  the  Supreme  Court  has  not 

so  interpreted  the  Amendment,  he  sees  a  need  for  the 
Equal  Rights  Amendment  to  perform  that  task.  (1/11, 
147-148;  162) 

3.  Federal  Programs:  He  pledge  strong  enforcement 
of  the  laws  against  discrimination  in  federally  assisted 
programs,  or  by  federal  contractors.   (1/11,  145-146) 

4.  Restrictive  Zoning:   He  stated  that  the  Justice 
Department  under  his  leadership  would  use  the  open  housing 
laws  against  restrictive  zoning  and  other  land  use  reg- 
ulations that  excluded  minority  housing.  He  believes 

that  breaking  up  residential  segregation  is  preferable 

to  placing  the  burden  of  desearegation  on  school  children. 

(1/11,  143-144) 

5.  Voting  Rights:  Stating  that  the  right  to  vote  is 
"the  most  important  right"   of  Americans,  he  promised  to 
argue  for  the  constitutionality  of  the  Voting  Rights 
Act;  he  did  state  that  he  would  like  to  see  tis  coverage 
extended  to  the  entire  country,  "to  wherever  anybody's 
right  to  vote  is  interfered  with."   (1/12,  114-116) 

6.  Indian  Rights:   He  indicated  a  desire  to  emphasize 
Indian  rights,  and  promised  to  review  present  procedures 
for  handling  Indian  land  claims  to  ensure  the  Government 
has  Ro  conflict  of  interest.   (1/12,  121-122) 

J.    JUDICIAL  ADMINISTRATION  AND  MERIT  SELECTION: 

1.  Judicial  Administration:   Testimony  at  the  hearings 
revealed  that  Judge  Bell  has  oarticipated  in,  and  led,  many 
efforts  to  improve  our  judicial  system.   (1/11,  10-11; 
126-129).   See  Tab  #  IQ    . 

2.  Particular  Improvements :   During  the  hearings 
Judge  Bell  stated  his  support  for  two  measures  to  improve 
the  federal  judiciary:   legislation  (S.lllO,  the  "Nunn  Bill") 
to  establish  a  procedure  for  lodging  complaints  against 
judges  and  for  removing  those  found  guilty  of  misconduct 
(1/11,  67);  and  selection  of  judicial  nominees  by  independent 

panels  on  the  basis  of  merit. 

3.  Circuit  Judge  Merit  Selection:  Bell  promised 
that  President  Carter  would  implement  a  merit  selection 
system  for  United  States  Circuit  Court  Judges  by  Execu- 
tive Order  soon  after  taking  office.   The  Order  will  set 
up  several  commissions  of  lawyers  and  nonlawyers,  chosen 
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by  the  President,  who  will  seek  out  and  investigate 
potential  nominees  and  ultimately  submit  a  list  of 
five  names  to  the  President,  from  which  he  will  select 
his  nominee.   (1/11,  44,  111-112)   The  American  Bar 
Association  will  continue  to  screen  candidates,  but 
for  the  first  time  the  National  Bar  Association  (with 
7,000  black  lawyers)  also  will  have  input.   (1/11,  95) 
Under  this  system  "the  Senators  would  retain  their 
prerogative  of  saying  that  they  did  not  like  the  nominee 
or  did  not  like  any  of  the  nominees.   There  would  be 
no  disturbance  of  the  present  relationship,  where  the 
Senate  advises  and  consents."   (1/11,  45) 

4.   District  Judges:   Bell  and  the  President  do  not 
plan  to  set  up  such  commissions  for  the  selection  of 
nominees  to  the  United  States  District  Courts,  but 
hope  to  work  with  the  Senators  to  encourage  them  to  set 
up  state  commissions  to  select  them.   (1/11,  45,  95-96) 
Bell  also  plans  to  move  toward  merit  selection  of 
United  States  Attorneys,  through  consulation  with  the 
Senators,  and  to  consider  present  U.S.  Attorneys  for 
retention  on  the  basis  of  merit.   (1/11,  42-44,  96) 
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III.   FIFTH  CIRCUIT  RECORD: 

A.  SCHOOL  DESEGREGATION:  During  the  15  years  on 
the  the  Fifth  Circuit,  Judge  Bell  participated  in 
over  140  school  desegration  cases.  The  following 
six  cases  have  been  discussed  by  the  press  and  by 
witnesses  during  the  confirmation  hearings. 

1.  United  States  v.  Hinds  County  School  Board,  5 
Cir.  1969,  423  F.  2d  1264. 

(a)  In  the  summer  of  1969  the  Supreme  Court  reversed 
and  remanded  the  Fifth  Circuit  decision  in  Alexander 
V.  Holmes  County,  417  F.  2d  852  (Brown,  Thornberry, 
Morgan)  granting  a  government  requested  delay  in  the 
development  and  implementation  of  desegregation  plans 
in  33  separate  school  cases  in  Mississippi. 

(b)  Chief  Judge  John  Brown  assigned  Judge  Bell  to  take 
charge  of  the  33  cases.   Judge  Bell,  working  with  Judges 
Thornberry  and  Morgan,  reviewed  the  desearegation  plans 
proposed  by  HEW  and  the  individual  plaintiffs  in  those 
cases,  revised  those  plans  where  necessary,  and  then 
ordered  the  33  school  districts  to  implement  those  plans 
within  60  days. 

(c)  This  case  changed  the  course  of  school  desegregation 
in  the  Fifth  Circuit.   Prior  to  this  decision,  when  the 
Court  of  Appeals  found  a  district  court  order  to  be 
inadequate,  it  would  reverse  and  remand  with  an  order 
for  the  district  court  to  develop  a  new  plan.   During 
the  long  process  of  litigation  and  appeal,  the  school 
system  would  remain  segregated  until  finally,  often  after 
years  of  appeals,  a  plan  would  be  approved.   The  status 
quo  during  the  litigation  process  was  segregation. 

(d)  In  this  case.  Judge  Bell  launched  the  Fifth  Circuit 
on  a  new  course  of  action.   Instead  of  reversing  the 
inadequate  district  court  plan  and  remanding  for  the 
district  court  to  wri';e  a  new  plan.  Judge  Bell,  Thornberry 
and  Morgan  took  the  record  in  each  case  and  wrote  their 
own  plan  and  ordered  the  defendant  school  board  to 
implement  that  plan.   Of  course,  the  plans  written  on 

the  basis  of  a  cold  record  were  not  perfect  and  Judge 
Bell  recognized  there  would  be  modifications  in  the 
plans  he  ordered.   But  he  changed  the  status  quo.   During 
the  ensuing  appeals  process,  the  status  quo  was  an  inte- 
grated system  which  Judge  Bell  had  ordered  the  school 
boards  to  implement.   The  appeals  concerned  refinements 
on  that  system. 
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(e)  On  November  7,  1969,  Judge  Bell  called  all  the 
defendant  school  boards  and  the  plaintiffs  in  the  33 
cases  to  the  Federal  court  house  in  New  Orleans  and 
explained  that  the  time  for  delay  was  over.   The 
schools  must  be  desegregated  now;  that  was  the  law 
of  the  land.   He  issued  the  individual  orders  which 
involved  massive  reassignment  of  pupils,  reconstitu- 
tion  of  bus  routes  and  rearrangement  of  classrooms  and 
school  buildings.   Then  Judge  Bell  told  the  defendants 
that  they  had  60  days  to  comply.   The  conversion  from 
dual  school  systems  to  a  unitary  non-segregated  school 
system  had  to  be  accomplished  by  December  31,  19  69. 

(f)  Willie  Morris  gave  a  moving  account  of  the  after- 
math of  Judge  Bell's  order  in  one  of  those  districts 
in  his  book  Back  to  Yazoo. 


2.  Turner  v.  Goolsby,  ND  Ga.  1965,  255  F.  Supp.  724, 
Supplemental  Opinion,  1966. 

In  this  case  Judge  Bell  wrote  a  per  curiam  opinion  for 
the  three  judge  district  court  in  which  he  placed  the 
school  system  of  Taliaferro  County,  Georgia  in  receiver- 
ship after  recalcitrant  county  officials  closed  the 
white  schools  and  began  sending  white  children  to 
adjoining  county  schools,  in  defiance  of  the  court's 
order  to  desegregate  the  school  system.   Recognizing 
the  difficulty  that  would  be  involved  in  trying  the 
school  board  for  contempt  in  its  own  community.  Judge 
Bell  placed  the  school  system  in  receivership  and  named 
the  State  School  Superintendant  as  receiver.   This 
imaginative  course  of  action  was  followed  recently  in 
the  Boston  school  case,  citing  Judge  Bell's  opinion  in 
Turner  v.  Goolsby. 

3.  Harkless  v.  Sweeny  Independent  School  District,  5 
Cir.  1970,  427  F.  2d  319. 

This  case  involved  a  suit  for  back  pay  by  Black  teachers 
who  had  been  dismissed  when  the  court-ordered  desegregation 
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of  the  school  system  resulted  in  a  significant  loss  of  students 
to  private  schools.   The  teachers  claimed  that  the  county 
school  officials  had  discriminated  against  them  in  failing  to 
renew  their  teaching  contracts  while  at  the  same  time  retain- 
ing a  disproportionately  greater  number  of  white  teachers  in  the 
system.   The  district  court  dismissed  the  case  for  failure  to 
state  a  cause  of  action.  Judge  Bell  reversed  and  held  that 
the  plaintiffs  had  stated  a  claim  under  §  1983  and  that  the 
claim  should  be  heard  by  the  district  court  without  a  jury? 
recognizing  that  a  jury  in  the  majority  white  community  might 
be  prejudiced  against  the  plaintiffs. 

4.   Evers  v.  Jackson  Municipal  Separate  School  District,  5  Cir. 
1964,  328  F.2d  408. 

Judge  Bell  wrote  the  opinion  for  the  majority,  which  reversed 
the  District  Court  for  the  Southern  District  of  Mississippi, 
which  had  dismissed  the  segregation  complaints  on  the  theory 
that  Negro  students  failed  to  utilize  or  exhaust  available 
administrative  remedies  relating  to  the  assignments  of  pupils 
to  schools.   Bell  held  that  since  Mississippi  law  requires 
segregated  schools,  Negro  students,  who  had  unsuccessfully 
petitioned  school  boards  to  permit  assignment  of  Negro  students 
without  regard  to  race,  could  maintain  the  actions  without 
utilizing  or  exhausting  administrative  remedies.   This  case  is 
generally  considered  a  plus  for  Judge  Bell  by  newspaper  reports. 

Busing  Decisions_^  Corpus  Christi  and  Austin  Cases 

1.   Cisneros  v.  Corpus  Christi  Independent  School  District, 
448  F.2d  1392  (1971),  467  F.2d  142  (1972). 

This  is  a  Mexican-American  school  desegregation  case.   In 
the  first  case  Judge  Bell  dissented  from  the  panel  opinion 
because  he  thought  the  case  should  be  heard  en  banc  due  to 
the  substantial  questions  of  first  impression  presented.   The 
rest  of  the  court  agreed  to  hear  the  case  en  banc  and  in  the 
second  opinion  Judge  Bell  wrote  the  remedy  section  for  the 
court  sitting  en  banc.   This  remedy  section  is  viewed  as 
setting  forth  the  classic  remedy  guidelines  for  the  Fifth 
Circuit.   It  was  criticized  during  the  hearings  as  providing 
for  substantially  less  busing  than  some  civil  rights  leaders 
would  advocate. 

In  this  remedy  section  Judge  Bell  sets  out  the  steps  the 
district  court  should  follow  in  fashioning  a  desegregation 
plan.   Those  steps  include  redrawing  school  zones,  pairing 
or  clustering  of  contiguous  schools  and  finally,  if  those 
measures  are  not  sufficient,  then  student  transportation. 
Busing  is  to  be  the  remedy  of  last  resort.   However,  the 
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opinion  is  quite  clear  in  stating  that  if,  after  applying  the 
other  methods  of  desegregation  vestiges  of  the  segregated 
system  still  remain,  then  busing  must  be  employed  to  complete 
the  job  of  desegregating  the  system. 

2.  U.S.  V.  Texas  Education  Agency  (Austin),  5  Cir.  1972,  467 
F.2d  142. 

(a)  In  this  case  the  Fifth  Circuit  en  banc  reversed  a 
district  court  decision  denying  relief  to  the  Mexican-American 
plaintiffs  and  ordered  the  district  court  to  proceed  immedi- 
ately to  develop  a  plan  to  desegregate  the  Austin  school  system. 

(b)  Judge  Bell's  concurring  opinion  was  the  opinion  of 
the  court  on  the  issue  of  the  remedy  to  be  employed  by  district 
court.   In  this  opinion.  Judge  Bell  repeated  the  guidelines 
set  out  in  the  remedy  section  of  the  Corpus  Christi  case  and 
once  again  stated  that  cross-town  busing  was  to  be  only  part 

of  the  total  remedy  and  was  to  be  employed  to  the  least  extent 
necessary  to  desegregate  the  school  system. 

(c)  Seven  judges  joined  Judge  Bell's  opinion  while  four 
judges  joined  the  dissenting  opinion  of  Judge  Wisdom  who  took 
the  position  that  other  methods  of  desegregating  the  school 
system  (e.g. ,  redrawing  attendance  zones  and  pairing  of  con- 
tiguous schools)  were  unworkable  in  that  case  and  that  a  com- 
prehensive cross-town  busing  plan  was  the  only  feasible  remedy. 

3.  Judge  Bell  stated  in  his  testimony  that  like  most  other 
Americans  he  favors  neighborhood  schools.   However,  when  assign- 
ment of  students  to  the  school  nearest  their  home,  and  the  pairing 
or  clustering  of  contiguous  schools  does  not  suffice  to  desegre- 
gate a  formerly  segregated  school  system,  then  busing  is  a 
necessary  and  proper  remedy. 
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Atlanta  School  Case;   Judge  Bell's  Role 
Background  -  the  Vandiver  Period 

a)  The  Atlanta  school  case,  originally  filed  in  1958,  was 
in  continuous  litigation  over  a  period  of  15  years  before 
being  finally  settled  in  1973. 

b)  The  first  district  court  decision  in  that  case  was 
issued  in  July  19  59  when  Judge  Bell  was  serving  as  "Chief 
of  Staff"  to  Governor  Vandiver. 

c)  Judge  Bell  was  one  of  five  .lawyers  who  participated 
in  a  meeting  with  Governor  Vandiver  at  Governor's  mansion 
in  July  19  59.   The  purpose  of  the  meeting  was  to  discuss 
proposal  by  Vandiver 's  political  advisors  that  the  Governor 
should  seek  to  intervene  in  the  case  so  that  he  could  appeal 
the  district  court  decision.   Neither  the  Governor  nor  the 
state  was  a  party  in  the  case.   Judge  Bell  recommended  against 
intervention  and  appeal. 

d)  In  1963,  Judge  Bell  wrote  opinion  for  Fifth  Circuit  panel 
which  affirmed  district  court  desegregation  plan  for  Atlanta 
schools . 

e)  Rule  in  Fifth  Circuit  is  that  a  judge  has  a  duty  to  sit 

on  a  case  unless  he  is  legally  disqualified.   Edwards  v.  United 
States,  5  Cir.  1964,  334  F.  2d  360,  362-63.   This  is  also 
the  rule  in  other  circuits. 

f)  Title  28  U.S.C.  §455,  provides: 

"Any  justice  or  judge  of  the  United  States  shall 
disqualify  himself  in  any  case  in  which  he  has  a 
sxibstantial  interest,  has  been  of  counsel,  is  or 
has  been  a  material  witness,  or  is  so  related  to 
or  connected  with  any  party  or  his  attorney  as  to 
render  it  improper,  in  his  opinion,  for  him  to  sit 
on  the  trial,  appeal.,  or  other  proceeding  therein." 

g)  Judge  Bell  was  criticized  for  sitting  on  the  appeal  in 
the  Atlanta  school  case  because  it  was  alleged  that  in 

19  60,  as  a  lawyer  for  Governor  Vandiver,  he  had  given 
advice  on  whether  an  appeal  should  be  taken  in  the  case  and 
had,  therefore,  been  "of  counsel"  in  the  case.   However, 
Judge  Bell's  advice  was  given  to  Governor  Vandiver  and  the 
state,  neither  of  whom  were  parties  in  the  case.   At  that 
time.  Governor  Vandiver  and  the  state  were 
trying  to  decide  whether  to  attempt  to  intervene  in  the 
case  and  seek  an  appeal.   They  had  no  control  over  the 
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parties  to  the  case  and,  thus.  Judge  Bell's  advice  was  not 
even  indirectly  given  to  those  parties. 

Judge  Bell's  general  views  on  disqualification,  as 
expressed  in  his  Order  on  Motion  to  Disqualify  Judge 
Bell,  Avroan  v.  Nix,  C.A.  No.  16708,  (N.D.  Ga .  September 
21,  1973) ,  which  has  been  made  a  part  of  the  record  of 
the  Hearings,  are  consistent  with  the  rule  of  the  Fifth 
Circuit  and  other  circuits.   Judge  Bell  believes  that  a 
judge  has  a  duty  to  sit  on  a  case  unless  he  is  legally 
disqualified.   He  said  that  although  the  burden  of 
judging  would  be  much  less  if  disqualification  were  easily 
obtainable,  judges  have  an  obligation  to  decide  difficult 
cases.   An  attempt  to  shirk  this  obligation  will  have  the 
undesireable  result  of  encouraging  forum  shopping. 

Settlement  of  Case  in  1973  -  Judge  Bell's  Speech  to  Action 
Forum 

a)  October  1972--Bell  addressed  meeting  of  Action  Forum 
in  Atlanta. 

b)  Participants:   25  to  30  Black  and  white  Atlanta  leaders 
including  the  immediate  past  president  of  the  Chamber  of 
Commerce,  the  president  of  the  Atlanta  Chapter  of  the  NAACP , 
the  director  of  the  Atlanta  Urban  League  Office  (who  is  also 
chairman  of  the  district  court's  biracial  committee  in  the 
Atlanta  school  case) ,  one  and  perhaps  two  national  directors 
of  the  Urban  League,  and  a  number  of  other  outstanding  black 
and  white  leaders  of  Atlanta.   There  were  two  defendant  school 
board  members  present.   One  of  the  black  leaders  was  a 
plaintiff  in  the  Atlanta  school  case. 

c)  Judge  Bell's  speech: 

1.  General  synopsis  of  school  desegregation  law, 
beginning  with  Brown  v.  Board  and  ending  with  Swann  v. 
Charlotte-Mechlenberg . 

2.  Responsibility  of  school  board  members  and  school 
system  to  comply  with  the  law  as  announced  in  Swann. 

3.  During  the  15  years  of  litigation  in  the  Atlanta 
school  case  the  school  population  changed  from  67%  white 
in  1958  when  Atlanta  case  was  filed  to  18%  white  in  1972, 
with  loss  of  some  27,000  students  from  the  system. 

4.  Pointed  to  Black  and  white  leaders  in  other  communi- 
ties in  the  Fifth  Circuit  who  had  taken  responsibility 
to  bring  about  settlement  of  school  cases  in  an  effort 
to  preserve  public  education.   (Specifically  mentioned 
Mel  Leventhal,  an  NAACP  Legal  Defense  Fund,  Inc.  attorney 
in  Jackson,  Mississippi,  who  had  successfully  negotiated 
settlement  in  a  large  number  of  Mississippi  school  cases.) 
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5.   Stated  that  Atlanta  had  fallen  behind  other 
southern  cities  in  desegregating  its  schools.   Stated 
that  school  desegregation  was  not  something  simply 
to  be  left  to  the  lawyers  but  rather  it  is  the  responsi- 
bility of  both  the  parties  and  the  communities  involved 
to  get  on  with  the  business  of  desegregating  the  schools. 

d)  Several  statements  by  participants  in  discussion  after 
the  speech.   President  of  local  chapter  of  NAACP ,  which 
included  plaintiffs  in  Atlanta  case,  said  his  group  had 
never  been  able  to  get  school  board  to  negotiate  seriously 
about  a  settlement  of  the  case.   This  was  denied  by  one  of 
the  school  board  members  who  was  present. 

e)  The  co-chairmen  of  the  Action  Forum  suggested  that  the 
plaintiffs  and  the  school  board  should  get  together  to 

talk  about  the  possibility  of  finally  agreeing  on  a  desegre- 
gation plan  for  the  Atlanta  system. 

f)  Judge  Bell  did  not  participate  in  any  of  the  subsequent 
negotiations  which  eventually  resulted  in  a  settlement  of 
the  case. 

g)  The  settlement  was  approved  by  all  the  plaintiffs,  by 
the  district  court  and  by  the  Fifth  Circuit  (Judge  Bell 
was  not  a  member  of  this  Fifth  Circuit  panel) . 

h)   The  national  direction  of  the  NAACP  disapproved  of  the 
settlement  and  this  became  the  source  of  a  major  split 
between  the  local  Atlanta  chapter  and  the  national  organi- 
zation. 

Metro  Case 

In  1973,  Judge  Bell  sat  on  three- judge  panel  in  Armour  v. 
Nix,  Civ.  #  16708  (N.D.  Ga.  1972),  a  suit  to  consolidate  the  Atlanta 
school  system  with  the  school  systems  in  the  three  adjoining 
counties.   In  that  case,  the  plaintiff's  counsel  filed  a 
motion  to  disqualify  Judge  Bell  on  the  ground  that  his  19  72 
Action  Forum  speech  constituted  involvement  in  the  Atlanta 
case  and  that  such  involvement  would  prejudice  his  considera- 
tion of  the  merits  of  the  "metro"  case.   Judge  Bell  denied 
the  motion  citing  Judge  Merhige's  refusal  to  disqualify 
himself  in  the  Richmond  metro  case  where  Judge  Merhige  had 
been  challenged  on  the  basis  of  his  prior  suggestion  to 
plaintiff's  counsel  in  that  case  that  the  Richmond  school 
system  be  consolidated  with  those  of  the  two  adjoining  counties. 
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Bradley  v.  School  Board  of  Richmond,  ED  Va.  197.,  324  F. 
Supp.  439.   Judge  Bell  concluded  that  he  was  not  disquali- 
fied under  §  455  and  that  he  did  not  hold  any  bias  against 
any  plaintiff  or  in  favor  of  any  defendant  within  the 
contemplation  of  §  144.   There  was  no  appeal  from  Judge 
Bell's  denial  of  the  disqualification  motion. 
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Ross  Barnett  Contempt  Case 

United  States  v.  Barnett,  330  F.2d  369  (1964),  346 

F.2d  (1965) 


1.  Summary  of  Case 


The  factual  and  procedural  history  of  this  matter  is 
extremely  complicated,  involving  in  excess  of  25  opinions 
and  orders  of  various  panels  of  Fifth  Circuit  judges  and 
the  Fifth  Circuit  en  banc  between  early  1962  and  May  1965. 

Meredith  had  applied  for  admission  to  the  University  of 
Mississippi  and  the  District  Court  declined  to  enter 
appropriate  orders  enforcing  Meredith's  right  to  be 
admitted  and  enjoining  Mississippi  officials  from  inter- 
fering. 

Bell  stood  with  the  majority  of  the  Court  in  ordering 
admission  and  restraining  Governor  Barnett  from  inter- 
fering, and  later  holding  Barnett  in  civil  contempt 
of  a  federal  court  order. 

When  criminal  contempt  proceedings  were  initiated  against 
Barnett,  Bell  was  appointed  by  Chief  Judge  Tuttle  to 
work  with  Special  Prosecutor  Leon  Jaworski  and  Barnett 's 
attorneys  in  seeking  to  establish  procedures  and  arrange- 
ments for  trial  of  criminal  contempt  charges  by  the 
Fifth  Circuit.   Subsequently  these  charges  were  dismissed 
in  a  4-3  opinion  in  which  Bell  was  with  the  majority.   Dis- 
missal was  based  on  substantial  compliance  by  Barnett 
with  court  orders  and  doubt  as  to  the  ability  of  the  court 
to  conduct  a   fair  trial.   Tuttle,  Brown,  and  Wisdom 
dissented. 


Comments 


Jaworski  (1/13,  50-54,  61-66,  78-80)  says  he  had  personal 
contact  with  Bell  during  the  proceedings  in  this  case 
and  praises  Bell's  role.   Jaworski  notes  that: 

•  Bell  was  one  of  the  judges  who  enjoined  Barnett  from 
interfering  with  Meredith's  admission. 

•  Bell  was  appointed  by  Tuttle  to  represent  the  Court  in 
determining  procedures  for  the  contempt  trial. 

•Bell  was  completely  objective  and  fair-minded  in  the 
proceedings . 

•Two  other  Fifth  Circuit  judges  dissented  from  the 
granting  of  injunctions  and  restraining  orders,  but 
not  Bell. 
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Bell  never  waivered  in  preventing  Barnett  from  inter- 
fering. 

Rauh  (1/13,  133-34,  147-50)  accuses  Bell  of  letting 
Barnett  go  free  of  criminal  contempt;  says  Jaworski  not 
an  expert  on  civil  rights.   Rauh  admits  that  he  does  not 
have  any  personal  knowledge  about  the  Barnett  case  and 
that  he  has  only  read  the  opinion  dealing  with  dis- 
missal of  the  criminal  contempt  charge.   In  questioning 
by  Bayh  he  does  not  disagree  that  Bell  supported  Brown, 
Tuttle,  and  Wisdom  in  ordering  admission  of  Meredith 
and  restraining  Barnett  and  other  state  officials  from 
interfering. 
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E.   Julian  Bond  Case 

Bond  V.  Floyd,  251  F.  Supp.  333  (1966),  ev.  385  U.S. 
116  (1966) 

1.  Summary  of  Case 

—  3  Judge  District  Court  case  brought  to  enjoin  Ga. 
House  from  excluding  Bond  from  membership.   Bond  was 
denied  seat  after  Committee  hearing  and  vote  by  full 
house  (184  to  12) . 

—  Denial  of  seat  based  upon  Bond's  support  for  statement 
issued  by  SNCC  (Bond  was  Communications  Director)  which 
voiced  sympathy  for  those  who  were  draft  dodgers  and 
Bond's  support  for  those  who  burned  draft  cards. 

—  Bell  wrote  opinion,  joined  by  Morgan,  upholding  right 
of  legislature  to  exclude  because  he  found  no  case  to 
contrary,  cases  establishing  precedence,  plus  history 
of  separation  of  power  theory.   Thus  the  conclusion  was 
supportable  at  law  that  exclusive  jurisdiction  for 
determining  qualifications  for  members  was  vested  in 
legislature.   Also  Bell  held  due  process  not  violated 
either  procedurally  or  substantively  under  rational 
basis  test. 

—  Dissent  by  Tuttle  was  based  on  his  view  that  legislature 
could  only  exclude  for  failure  to  meet  express  and 
specific  qualifications  set  forth  in  Ga.  Constitution; 
therefore,  didn't  need  to  reach  1st  Amendment  question. 

—  Supreme  Ct.  reversed,  holding  that  First  Amendment  rights 
prevailed  over  power  of  legislature  to  exclude. 

2.  Concerns  expressed  by  witnesses  and  Senators 

—  Mathias  (1/11,  19-22)  concerned  about  Bell's  limitation 
of  First  Amendment  rights. 

—  Clarence  Mitchell  vl/12,  241-2)  no  specifics,  simply 
concerned  about  decision  and  Bell's  ousting  of  Blacks 
for  legislature. 

—  Rauh  (1/13,  132-3)  accuses  Bell  of  yielding  to  hysteria 
and  passions  of  moment  in  support  of  Vietnam  War  against 
Bond  position. 

—  Bond  (1/14,  115-18)  concerned  about  Bell's  failure  to 
attach  importance  to  Fist  Amendment  and  thinks  Bell 
still  not  aware  of  significance  of  First  Amendment. 
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—  Bond  (1/14,  150)  does  not  think  Bell  motivated  by  racial 
prejudice  in  deciding  case. 

3.   Response  -  Bell  (1/11,  19-22) 

—  Bell  admits  error,  points  out  that  he  was  reversed  9-0, 
says  Supreme  Court  decision  makes  it  clear  that  First 
Amendment  rights  should  prevail  over  any  right  legislature 
may  have  to  determine  qualifications  for  members. 

—  Case  law  at  time  arguable  supported  power  of  legislature 
to  exclude;,  this  was  before  Adam  Calyton  Powell  case. 

—  Note  that  neither  majority  nor  dissent  placed  sufficient 
emphasis  on  Amendment  question  upon  which  case  was  reversed 
by  Supreme  Court. 

—  This  case  was  one  balancing  Const.  First  Amendment  rights 
against  legislative  rights  under  Const,  theory  of 
separation  of  power.   Subsequent  Supreme  Court  cases  have 
given  First  Amendment  rights  greated  weight  than  was  so 
at  that  time. 

—  Bell  says  he  views  First  Amendment  as  having  great 
importance  and  other  leading  cases  written  by  him  support 
that  view. 

4.    Other  Cases 

—  Machesky  v.  Bizzell,  414  F.2d  283  (1969) 

-  Mississippi  picketing  case.   Bell  held  that  plaintiff 
entitled  to  federal  injunction  to  enforce  First  Amend- 
ment rights. 

—  Brooks  V.  Auburn  University,  412  F.2d  1171  (1969) 

-  Bell  held  action  of  University  President  in  refusing 
to  allow  William  Sloan  Coffin  to  speak  on  campus  was 
prior  restraint  in  violation  of  First  Amendment. 

—  Georgia  Conf.  of  Amer.  Ass'n  of  Univ.  Prof,  v.  Board  of 
Regents,  246  F.  Supp.  553  (1965) 

-  Bell  invalidated  loyalty  oath  requirement  as  inconsis- 
tent with  First  Amendment  rights. 

—  Southwire  Co.  v.  NLRB,  383  F.2d  235  (1967) 

-  Bell  upheld  First  Amendment  rights  in  context  of 
Labor  dispute. 
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F.   Jackson  Swimming  Pool  Case 

Palmer  v.  Thompson,  419  F.  2d  1222  (1970)  en  banc, 
AFF'd  403  US  217  (1971) 


Summary  of  Case 

Fifth  Circuit,  by  7-6  vote  with  Bell  in  majority,  up- 
held decision  a:llowing  Jaclcson,  Mississippi  to  close  all 
public  swimming  pools,  allegedly  because  they  could  not  be 
operated  safely  or  economically  on  integrated  basis. 

Bell  wrote  special  concurring  opinion  in  which  all 
others  in  majority  joined.   He  noted  a  distinction 
between  racial  motivation  involved  in  closing  of  pools 
and  finding  of  racial  discriminatory  purpose.  Bell  said 
there  must  be  a  finding  of  discrimination,  not  simply  the 
involvement  of  racial  considerations.   Bell  found  no 
proof  of  "racially  discriminatory  purpose"  in  this  case. 

Supreme  Court  affirmed  the  closing  of  swimming  pools  in 
an  opinion  written  by  Justice  Black. 

Concerns  of  Witnesses  and  Senators 

-   Keinz  (1/12,  61-64,  124,  249-53)  concerned  that  while 
other  courts  and  judges  have  found  discrimination  based 
on  effect.  Bell  in  this  case  would  only  find  discrimination 
if  intent  to  discriminate  was  proven 

Mitchell  (1/12,  249-53)  expresses  same  concerns  as 
Heinz  and  also  notes  his  criticism  of  recent  Supreme 
Court  opinion  which  requires  intent  to  discriminate  rather 
than  just  discriminatory  effect. 

Comments 

While  decision  does  not  represent  the  approach  desired 
by  civil  rights  activists  in  racial  discrimination  actions, 
it  was  consistent  with  the  law  at  that  time  and  is 
probably  still  the  law  today  in  light  of  Supreme  Court 
decision  in  Arlington  Heights  v.  Metropolitan  Housing  Corp. , 
#75-616,  January  11,  1977  where  the  Court  held: 

"Proof  of  racially  discriminatory  intent  or  purpose 
is  required  to  show  a  violation  of  the  Equal 
Protection  Clause." 
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Bell's  use  of  phrase  "racial  motivation"  was  perhaps 
unfortunate  choice  of  words.   He  was  trying  to  distinguish 
between  a  decision  having  racial  considerations  as  a 
catalyst  but  being  non-discriminatory  in  purpose  and 
a  decision  the  intent  or  purpose  of  which  was  to 
discriminate  between  or  treat  unequally  persons  of 
different  races. 

Bell  says  that  he  will  enforce  the  law  and  explains  that 
while  one  cannot  see  intent,  one  can  see  a  discriminatory 
result.   Once  the  discriminatory  result  is  found,  then 
an  investigation  should  be  carried  out  to  determine  if 
purpose  was  to  discriminate.   Bell  (1/12,  63) 

It  should  be  noted  that  role  of  judge  at  appellate  level 
is  limited  to  evidence  before  court  while  Attorney 
General  would  be  able  to  conduct  investigations  to 
determine  if  discriminatory  intent  were  present. 

In  other  cases  Bell  has  enforced  rights  of  all  citizens 
to  equal  access  to  governmental  services: 

-  Hawkirls  v.  Town  of  Shaw,   437  F.  2d  1286  (1371)  , 
461  F  2d  1171  (1972)  en  banc 

The  panel  opinion  by  Tuttle  held  that  the  provision 
of  unequal  municipal  services   to  blacks  was  un- 
constitutionally discriminatory  and  found  that  although 
the  record  contained  no  evidence  of  discriminatory 
intent,  "actual  intent  or  motive  need  not  be  directly 
proved"  under  the  Fourteenth  Amendment.   Judge  Bell, 
in  a  special  concurrence ,  stated  that  discriminatory 
effect  was  legally  insufficient,  that  a  racial 
discriminatory  intent  had  to  be  shown,  and  that  such 
an  intent  had  been  shown  in  the  case. 

In  the  en  banc  decision,  the  Fifth  Circuit  in  a  per 
curiam  decision,  with  Bell  concurring,  held  that 
the  record  evidenced  both  discriminatory  effect  and 
discriminatory  intent. 

-  Mansell  v.  Saunders,   372  F.  2d  573  (1967) 

Bell  upheld  causes  of  action  under  §1983  (denial  of 
equal  protection  and  due  process)  against  County 
Commissioners  re  setting  up  of  garbage  collection 
districts  in  discriminatory  manner. 
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Lane  v.  Correll,  434  F.  2d  598  (1970) 

Class  action  by  indigents  attacking  Miami  ordinance 
requiring  fee  for  arrest  warrants.   Bell  held  that 
access  to  criminal  process  cannot  be  denied  because 
or  poverty. 
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G.   GRIFFIN  BELL'S  RECORD  ON  CIVIL  RIGHTS:  SELECTED  CASES* 


Machesky  v.  Bizzell,  414  F.2d  283  (1969). 

This  is  a  First  Amendment  case  involving  a  suit  in  the 
U.S.  District  Court  to  enjoin  the  state  court  from  prohibiting 
picketing  and  boycotting  by  a  civil  rights  group.   The  picket- 
ing sought  to  achieve  equal  employment  opportunities,  improved 
city  services  for  Blacks,  fair  treatment  by  police  and  dialogue 
with  elected  officials.   Judge  Bell  reversed  the  District 
Court's  dismissal  of  the  complaint  holding  that  the  anti- 
injunction  statute  must  yield  to  protection  of  First  Amendment 
rights  and  that  the  District  Court  was  empowered  to  enjoin 
the  state  court  proceedings. 

Brooks  V.  Auburn  University,  412  F.2d  1171  (1969). 

Bell  held  action  of  University  president  in  refusing  to 
allow  William  Sloan  Coffin  to  speak  on  campus  was  prior  res- 
traint in  violation  of  the  First  Amendment. 

Lane  v.  Correll,  434  F.2d  598  (1970). 

Class  action  by  indigents  attacking  Miami  ordinance  requir- 
ing fee  for  arrest  warrants.   Bell  held  that  access  to  criminal 
process  cannot  be  denied  because  of  poverty. 

Georgia  Conference  of  AAUP  v.  Board  of  Regents,  246  F. 
Supp.  553  (1965). 

Judge  Bell  for  a  three  judge  district  court  held  invalid 
two  Georgia  statutes  that  required  teachers  in  public  schools 
and  colleges  take  loyalty  oaths:  (1)  that  they  would  refrain 
from  subscribing  to  or  teaching  any  theory  of  government 
"inconsistent  with  the  fundamental  principles  of  patriotism  and 
high  ideals  of  Americanism",  and  (2)  that  they  have  "no  sympathy 
for  the  doctrines  of  Communism". 

Sims  V.  Fox,  505  F.2d  857  (1974). 

A  majority  of  the  court  in  a  9-6  decision  affirmed  a 
district  court  decision  that  dismissed  the  complaint  of  a 
reserve  Air  Force  officer  who  had  been  discharged  from  the 
Air  Force  without  a  hearing.   The  officer  had  pleaded  nolo 
contendere  to  a  charge  of  indecent  exposure.   Judge  Bell  joined 
Judge  Tuttle's  dissent  that  rejected  the  majority's  ground  that 
the  officer  had  no  "property  right"  in  continued  employment 
and  maintained  the  officer  was  entitled  to  a  due  process  hearing. 


School  desegregation  cases  discussed  elsewhere. 
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Dilworth  V.  Riner,  343  F.2d  226  (1965). 

Judge  Bell's  opinion  for  the  panel  held  that  a  district 
court  had  power  under  the  Civil  Rights  Act  of  1964  to  issue  a 
temporary  restraining  order  enjoining  the  prosecution  of 
Blacks  in  state  court  for  breach  of  the  peace  resulting  from 
peaceful  attempts  to  assert  a  right  to  service  in  a  restaurant 
covered  by  Title  II  of  the  Act. 

Dean  v.  Ashling,  409  F.2d  754  (1969). 

Bell  (with  Phillips  and  Morgan)  ruled  that  a  trailer  park 
was  within  the  "other  establishments"  provision  of  the  public 
accommodations  section  in  Title  II  of  the  Civil  Rights  Act. 
The  district  court  had  erred  in  dismissing  the  case  on  grounds 
that  plaintiffs  had  failed  to  establish  that  there  was  space 
for  rent  at  the  time  they  were  refused.   Judge  Bell's  opinion 
correctly  stated  that: 

"Plaintiffs  needed  to  show  no  more  than  that  the 
policy  or  practice  of  the  parks  was  to  deny  Negroes 
and  that  they  were  in  fact  denied.   The  burden  then 
should  have  been  shifted  to  the  trailer  park  opera- 
tors to  justify  the  denial."   409  F.2d  at  756. 

Gregory  v.  Meyer,  376  F.2d  509  (1967). 

In  reversing  a  district  court.  Judge  Bell  (with  Brown  and 
Brewster)  held  that  a  public  restaurant  which  was  three  blocks 
from  a  federal  highway  and  whose  food  was  almost  all  shipped 
in  interstate  commerce  was  a  place  of  public  accomiriodations 
covered  by  Title  II  of  the  Civil  Rights  Act  of  1964.   This 
decision  followed  the  Supreme  Court  rulings  in  Xatzenbach  v. 
McClung,  379  U.S.  294  (1964)  and  Heart  of  Atlanta  Motel  v. 
United  States,  379  U.S.  241  (1964). 

Walker  v.  State  of  Georgia,  405  F.2d  1191  (1969). 

This  case  involved  a  removal  petition  of  sit-in  demonstrators. 
Reversing  the  district  court's  denial  of  the  petition.  Judge 
Bell  (with  Coleman  and  Morgan)  held  that  since  the  sit-in 
activities  were  protected  by  Title  II  of  the  Civil  Rights  Act 
of  1964,  a  federal  court  hearing  on  the  state  motivation  for 
arrest  and  prosecution  was  required. 

Voting  Rights 

United  States  v.  Ward,  345  F.2d  857  (1965) 

This  was  a  Mississippi  voting  rights  case  in  which  Bell 
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reversed  the  district  court  judge  and  held  that  there  was  a 
pattern  or  practice  of  discrimination  and  that  freezing  of  the 
registration  standards  was  appropriate  relief. 

United  States  v.  Lynd,  349  F.2d  785  (1965). 

This  was  another  Mississippi  voting  rights  case  where 
Bell  reversed  the  district  court  and  held  that  there  was 
discrimination.   This  case  also  resulted  in  the  contempt  trial 
of  the  County  Voting  Registrar. 

Sanders  v.  Gray,  203  F.  Supp.  158  (1962). 

This  is  the  case  in  which  Judge  Bell  wrote  the  majority 
opinion  invalidating  the  Georgia  county  unit  system.   This 
case  was  appealed  to  the  Supreme  Court,  372  U.S.  36  8  (1962) . 
The  Supreme  Court  noted  that: 

"While  we  agree  with  the  district  court  on  most 
phases  of  the  case  and  think  it  was  right  in 
enjoining  the  use  of  the  county  unit  system  in 
tabulating  the  votes,  we  vacate  its  judgirient  and 
remand  the  case  so  that  a  decree  in  conformity 
with  our  opinion  may  be  entered."   Supra,  at  381. 

Basically  the  Supreme  Court  differed  with  the  Bell  opinion 
as  to  the  applicability  of  the  electoral  college  system  and 
analysis  to  Georgia's  procedure. 

Tombs  V.  Fortson,  205  F.  Supp.  248  (1962). 

This  was  the  first  of  the  Georgia  legislative  reappor- 
tionment cases  and  in  this  opinion  written  by  Tuttle,  the 
state  was  given  an  opportunity  to  reconstitute  the  legislature. 

241   F.  Supp.  65  (1965).   This  was  a  per  curiam  by  Bell 
which  accepted  certain  interim  plans  with  conditions. 

277  F.  Supp.  821  (1967) .   This  opinion  was  written  by 
Bell  and  it  ordered  various  specific  changes  in  the  proposed 
legislative  reapportionment. 

In  these  cases.  Bell  and  Tuttle  actually  wrote  many  of 
the  provisions  which  determined  the  legislative  structure  in 
Georgia. 

Toney  v.  White,  488  F.2d  310  (en  banc),  modifying  476  F.2d 
203  (5th  Cir.  1973)  . 

This  was  a  racial  discrimination  challenge  brought  by 
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defeated  Black  candidates  seeking  to  upset  an  election  alleging 
unconstitutional  purging  of  the  registration  list.   The  dis- 
trict court  granted  relief,  setting  aside  the  election.   On 
appeal,  the  panel  affirmed  the  prospective  relief  but  held 
the  court  below  erred  in  upsetting  the  election.   The  ruling 
was  that  there  either  had  to  be  gross,  intentional  racial  dis- 
crimination or  the  suit  had  to  be  filed  prior  to  the  election. 

Judge  Bell  wrote  the  en  banc  opinion  holding  that  the 
election  should  be  upset  since  plaintiffs  could  not  be  faulted 
for  not  bringing  the  suit  prior  to  election.   He  agreed  that 
if  there  was  no  rule  requiring  pre-election  suit,  parties 
would  be  encouraged  to  wait  until  after  the  election,  and 
seeking  to  upset  it,  they  would  get  two  shots  at  the  electorate. 
On  the  facts  of  the  case,  where  the  purge  started  only  a  month 
before  the  election,  where  private  lawyers  would  have  to  be 
found  and  the  facts  investigated  before  suing,  etc.,  the  court 
found  no  waiver  by  plaintiffs. 


TITLE  VII,  EEOC,  Employment  Discrimination 

Overnite  Transportation  Company  v.  EEGC ,  398  F.2d  368 
(1968) . 

In  this  case.  Bell  enforced  an  order  of  the  EEOC  requiring 
compliance  with  its  demand  for  access  to  evidence  from  the 
employer.   This  case  represents  the  resolution  of  an  important 
procedural  question  in  favor  of  the  EEOC. 

Oatis  V.  Crown  Zellerbach  Corporation,  398  F.2d  496  (1968). 

In  this  case  the  district  court  held  that  membership  in 
a  class  action  brought  under  Title  VII  was  restricted  to 
individuals  who  had  filed  cnarges  with  the  EEOC.   Bell  reversed 
this  decision  ruling  that  it  was  not  necessary  that  a  member 
of  the  class  bring  a  charge  with  the  EEOC  as  a  prerequisite 
to  joining  as  co-plaintiffs  in  the  litigation.   This  case  is 
certainly  one  of  the  most  significant  of  Bell's  decisions  in 
this  area.   It  is  important  because  of  its  clear  recognition 
of  the  essentially  class  character  of  a  Title  VII  complaint, 
of  the  importance  of  the  class  action  as  a  mechanism  for  elim- 
inating discrimination,  and  the  interpretation  of  Title  VII 
as  not  imposing  upon  laymen  needless  procedural  barriers. 
It  is  also  one  of  the  first  opinions  to  enunciate  the  applica- 
tion of  the  private  attorney  general  theory  to  the  private 
Title  VII  litigant. 
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Caldwell  v.  National  Brewing  Company,  443  F.2d  1044  (1971) 
cert,  denied. 

In  this  case  Bell  held  that  plaintiff  who  had  allegedly 
been  discharged  from  employment  because  of  his  complaints 
regarding  discriminatory  employment  practices  based  on  race 
and  Title  VII  and  he  was  not  required  to  exhaust  administra- 
tive procedure  before  the  EEOC  before  maintaining  his  actions. 
Cert  was  denied  in  this  case. 

Weeks  v.  Southern  Bell  Telephone  and  Telegraph  Company, 
359  F.  Supp.  1219  (1971) . 

In  this  case  Bell  was  sitting  as  a  district  court  judge 
by  designation  and  held  that  in  a  case  in  which  the  judgment 
was  adverse  to  plaintiff  on  the  trial  level  but  was  favorable 
to  plaintiff  on  appeal,  both  trial  and  appellate  counsel  were 
entitled  to  reasonable  awards  for  their  fees. 

Rios  V.  Reynolds  Metals  Company,  467  F.2d  54  (1972). 

Rios  sued  his  employer  for  discrimination  because  he  was 
a  Mexican- American.   The  district  court  held  that  the  Title 
VII  suit  was  barred  because  of  prior  arbitration  proceedings. 
Bell  held  that  while  a  federal  court  may  under  limited  cir- 
cumstances defer  to  a  prior  arbitration  award,  this  must  be 
done  only  under  certain  conditions  which  guarantee  the  rights 
of  the  plaintiff  under  the  Act.  This  case  might  be  said  as 
supporting  a  philosophy  of  encouraging  resort  to  alternative 
mechanisms  which  would  timely  resolve  a  dispute  in  accordance 
with  the  policy  of  Title  VII  without  litigation. 

Duhon  V.  Goodyear  Tire  &  Rubber  Company,  494  F.2d  817 
(1974) . 

Judge  Bell  (with  Tuttle  and  Goldberg)  vacated  and 
remanded  a  district  court's  denial  of  any  relief  beyond  enjoin- 
ing the  use  of  discriminatory  written  tests.   Bell  required 
an  injunction  against  the  employer's  use  of  discriminatory 
education  requirements,  held  that  some  form  of  bac>c  pay  and 
seniority  revision  was  necessary,  and  held  that  plaintiffs 
were  entitled  to  attorneys  fees. 

Petterway  v.  Veterans  Administration  Hospital,  Houston, 
Texas,  495  F.2d  1223  (1974). 

In  this  case  an  employee  of  the  Veterans  Administration 
sued  for  alleged  officially  discriminatory  employment  practices. 
The  district  court  dismissed  based  on  sovereign  immunity.   Bell 
held  that  although  some  claims  were  barred  by  sovereign  immun- 
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ity,  the  district  court  should  have  considered  whther  the 
alleged  racial  discrimination  was  ultra  vires  to  statutory 
and  constitutional  authority  and  whether  or  not  the  relief 
sought  was  within  an  exception  to  sovereign  inununity.   This 
was  a  narrow  construction  of  the  doctrine  of  sovereign  immunity 
to  allow  possible  recovery  by  plaintiff. 

Wade  v.  Mississippi  Cooperative  Extension  Service,  52  8 
F.2d  508  (1976) . 

Bell's  opinion  found  discriminatory  practices  by  the 
Mississippi  Cooperative  Extension  Service  and  granted  broad 
relief  to  Black  employees  and  patrons  of  Cooperative. 

Jury  Selection 

Cobb  V.  Balkcom,  339  F.2d  95  (1964). 

Bell  held  that  Negroes  had  been  systematically  excluded 
from  the  grand  and  petit  juries  and  this  amounted  to  denial 
of  due  process  and  equal  protection  of  laws  guaranteed  by  the 
Fourteenth  Amendment. 

Preston  v.  Mandeville,  428  F.2d  1392  (1970). 

Judge  Bell  significantly  advanced  the  right  to  trial  by 
jury.   In  this  case.  Judge  Bell  wrote  the  opinion  which 
reversed  the  dismissal  of  an  action  by  Blacks  seeking  to  serve 
on  juries  in  Mobile  County,  Alabama.   The  plaintiffs  had  shown 
a  thirteen  percent  disparity  between  the  jury  list  and  the 
population,  but  their  proof  had  been  by  scientific  sampling 
of  the  eighteen  thousand  name  jury  list.   Bell  held  that  this 
method  of  proof  was  sufficient,  and  that  plaintiffs  had  proved 
a  prima  facie  case  of  racial  discrimination. 

This  case  broke  new  ground  in  that,  for  the  first  time, 
a  federal  court  approved  the  use  of  scientific  sampling  to 
demonstrate  the  make-up  of  the  entire  list. 


Prisoners'  Rights 

United  States  v.  McCullough,  405  F.2d  722  (1969). 

The  issue  was  whether  several  maximum  sentences  running 
concurrently  were  to  be  treated  as  a  maximum  sentence  for 
the  purpose  of  crediting  a  prisoner  with  time  spent  in  jail 
prior  to  sentencing  under  18  U.S.C.  §  3568.   (The  practice 
at  the  time  was  that  a  prisoner  was  not  entitled  to  jailtime 
credit  unless  he  has  received  the  maximum  sentence  provided 
by  law. ) 


654 


-  35 


The  government  had  contended  that  the  prisoners  were  not 
entitled  to  the  credit  for  time  spent  in  jail  prior  to  sentence 
because,  although  they  had  received  the  maximum  sentence  on 
each  of  their  convictions,  the  several  sentences  of  each 
prisoner  were  imposed  to  run  concurrently  with  each  other,  rather 
than  consecutively.   Therefore,  the  government  took  the  position 
that  the  prisoners  had  not  received  the  maximum  sentence 
because  the  sentencing  judge  could  have  imposed  the  sentences 
to  be  served  consecutively. 

In  a  case  of  first  impression  in  the  Fifth  Circuit,  Bell 
rejected  this  view,  holding  that  the  prisoner  had  received  the 
maximum  sentence  on  each  count  and  therefore  had  received  the 
maximum  sentence. 

Taylor  v.  Blackwell,  418  F.2d  199  (1969). 

In  this  case,  a  prisoner  filed  a  pro  se  complaint  alleging 
that  his  good  time  had  been  forfeited  illegally.   The  district 
court  dismissed  the  action  without  requiring  defendants  to 
show  cause.   Bell  reversed  the  district  court's  dismissal  on 
the  ground  that  the  allegations  in  the  complaint  "were  such 
as  to  at  least  require  an  order  to  show  cause."   418  F.2d  at 
200.   Bell  stated  that  the  district  court  should  make  its 
determination  "in  light  of  the  standard  which  is  applicable 
to  prisoner  discipline  cases,  i.e.,  whether  there  existed 
arbitrariness  or  an  abuse  of  discretion  on  the  part  of  prison 
officials  in  their  decision  .  .  .  ordering  forfeiture  of 
petitioner's  good  time."   418  F.2d  at  200-201  [citation  omitted]. 

Thompson  v.  United  States,  492  F.2d  1082  (1974). 

Here,  a  prisoner  had  brought  an  action  to  recover  back 
compensation  for  injuries  sustained  during  the  course  of  his 
employment  in  federal  prison  industries.   The  district  court 
granted  the  government's  motion  to  dismiss. 

Bell  reversed,  holding  that  a  regulation  barring  the  pro- 
cessing of  claims  for  accident  compensation  until  30  days  prior 
to  the  disabled  prisoner's  release  did  not  bar  the  prisoner 
from  obtaining  partial  compensation.   Bell  characterized  the 
regulation  as  arbitrary  and  capricious.   He  also  construed 
the  prisoner's  complaint  more  liberally  than  the  district 
court  since  the  district  court  never  reached  the  question  of 
partial  compensation. 
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IV.   VANDIVER  YEARS 

A.  BASIS  FOR  OPPOSITION:   During  the  course  of  the  Judiciary 
Committee  hearings,  repeated  attention  has  been  given  to 
Judge  Bell's  role  during  the  term  of  office  of  former  Georgia 
Governor  Ernest  Vandiver.   Several  witnesses  (principally  Mr. 
Mitchell  (1/12,  166  et  seq. ) ,  Mr.  Rauh  (1/13,  93  et  seq.) , 
and  Mr.  Henry  (1/19,  3  et  seq.))  attempted  to  characterize 
Judge  Bell  as  leading,  aiding,  and  comforting  a  course  of 
massive  resistance  to  school  integration  in  Georgia.   Their 
source  materials  have  included  selected  newspaper  articles 
from  those  years  (e.g.,  1/12,  34;  1/11,  139);  copies  of 
certain  legislation  which  was  passed  by  the  Georgia  legisla- 
ture in  January,  1959  (e.g.,  1/11,  141);  a  copy  of  what  is 
commonly  called  the  Sibley  Commission  report;  and  the  public 
statements  and  rhetoric  of  Governor  Vandiver  as  reported  in 
the  press  and  the  legislative  journals  of  that  period.   Their 
selected  historical  vision  of  these  isolated  scrapbook  items 
is  myopic. 

Those  who  were  present  at  that  time  were  in  the  best 
position  to  evaluate  the  significance  of  Judge  Bell's  role 
in  counseling  moderation  and  a  rule  of  law.   Many  such 
witnesses  came  forward  to  testify  before  the  Judiciary 
Committee;  others  have  given  the  media  statements  of  the 
facts  based  on  their  direct  knowledge;  and  Judge  Bell 
testified  at  length  before  the  Committee  on  the  events  of 
these  years. 

B.  CHIEF  OF  STAFF;   From  the  time  of  Vandiver 's  inauguration 
as  Governor  in  January,  1959,  until  Bell's  appointment  to  the 
Fifth  Circuit  Court  of  Appeals  by  President  Kennedy  on  October 
3,  1961,  Bell  held  the  title  of  Chief  of  Staff.   There  is  no 
dispute  as  to  the  title's  meaning:   the  position  was  an 
honorary  one  (Bell,  1/12,  60);  Bell  received  no  compensation 
for  the  job  during  the  entire  period;  throughout  the  time 

he  was  working  as  a  lawyer  or  special  counsel  to  Governor 
Vandiver,  Bell  was  a  fulltime  managing  partner  of  King  & 
Spalding;  Bell  saw  his  own  role  as  that  of  a  lawyer;  later. 
Bell  was  also  serving  as  Senator  John  F.  Kennedy's  Georgia 
campaign  manager  in  his  presidential  campaign. 

C.  MASSIVE  RESISTANCE:   In  the  wake  of  Brown  v.  Board  of 
Education,  some  states  rushed  to  adopt  programs  of  massive 
resistance  to  integration.   In  Virginia,  the  Prince  Edward 
County  public  school  system  closed  rather  than  yield  to 
court-ordered  integration.   In  other  areas,  violence  erupted 
in  these  immediate  post-Brown  years  to  thwart  integration 
orders,  as  in  the  case  of  Autherine  Lucy's  attempt  to  enter 
the  University  of  Alabama  in  195  5,  at  Texarkana  Junior  College 
in  Texas  in  1956,  and  in  Little  Rock  in  1957. 
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Vandiver's  predecessor,  Marvin  Griffin,  was  an  outspoken 
segregationist  and  his  administration,  among  other  things, 
in  1956  enacted  legislation  that  would  require  the  cut  off 
of  state  funds  to  all  schools  in  any  school  system  that 
integrated.   (Talmadge,  1/11,  3) . 

D.  ERNEST  VANDIVER:   During  his  1958  campaign  for  Governor, 
then  Lt.  Gov.  Vandiver  expressly  pledged  to  close  the  state's 
public  school  system  rather  than  integrate  the  races  under 
court  order.   Most  of  the  members  elected  to  the  General 
Assembly  had  made  similar  pledges.   The  force  of  Vandiver's 
rhetoric  was  captured  in  the  shorthand  "No--not  one." 
(McKinney,  1/13,  30).   Vandiver  won  the  Democratic  primary 

in  September,  1958  —  an  event  tantamount  to  ultimate  victory 
in  this  one  party  state  governed  by  a  county  unit  system  that 
completely  muted  any  urban  voice  in  statewide  elections.* 

E.  COOPER  V.  AARON  -  THE  LITTLE  ROCK  CASE:   Cooper  v.  Aaron, 
358  U.S.  1  (1958),  was  argued  September  11,  1958,  decided 
September  12,  and  the  opinion  was  announced  September  29. 
Cooper  was  the  first  pronouncement  by  the  Supreme  Court  in 

a  school  desegregation  matter  since  its  decision  in  Brown  II, 
and  the  Court  made  it  clear  that  violence  or  the  threat  of 
violence  was  no  excuse  for  noncompliance  with  the  rule  of 
Brown.   The  message  of  this  decision  to  the  South  —  and  to 
the  campaign  pledges  of  Ernest  Vandiver  —  were  unmistakable. 
(Bell,  1/12,  41). 

F.  GRIFFIN  BELL'S  ROLE:   In  December,  1958  Griffin  Bell  was 

a  39-year  old  lawyer  in  the  Atlanta  law  firm  of  King  &  Spalding. 
He  had  had  no  role  in  the  Vandiver  election  campaign.   Bell 
had  previously  acted  as  Vandiver's  lawyer  in  several  private 
legal  matters.   After  Cooper  v.  Aaron,  Vandiver  asked  Bell  to 
work  with  some  other  lawyers  to  reviev/  what  other  Southern 
states  were  doing  in  light  of  the  Supreme  Court  mandate. 
(Bell,  1/11,  34).   Vandiver  also  put  on  this  legal  team  Carter 
Pittman,  Charles   Bloch,  and  Buck  Murphy.   Bloch  and  Pittman 
had  previously  represented  school  boards  and  Bloch  and  Murphy 
had  been  legal  advisors  to  former  Governor  Griffin  and  had 
led  the  state's  legal  attacks  on  the  integration  mandates. 
It  was  Bell's  first  professional  exposure  to  the  integration 
question.   (Bell,  1/12,  60;  cf.  1/17,  29-30). 


*Judge  Bell  later  wrote  the  opinion  declaring  the  Georgia 
county  unit  system  unconstitutional.   Sanders  v.  Gray,  203  F. 
Supp.  158  (1962). 
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Vandiver  was  inaugurated  on  January  12,  1959.   Certain 
legislation  was  proposed  by  Vandiver,  introduced  in  the 
legislature  by  Carl  E.  Sanders  (later  Governor) ,  and  promptly 
enacted  by  the  General  Assembly.   This  legislation  has  been 
the  subject  of  considerable  discussion  in  the  Judiciary 
Committee  hearings.   It  included  such  measures  as  an  act  to 
permit  the  Governor  to  close  individual  schools  to  avoid 
violence  or  disorder  resulting  from  integration  (prior  law 
required  whole  districts  to  be  closed) ;  an  act  to  allow  the 
Governor  to  close  any  unit  of  the  University  system  to  avoid 
violence  or  public  disorder  (prior  law  required  system  wide 
closing) ;  an  act  to  provide  tax  authority  for  separate  schools 
(though  the  act  allowed  taxing  authority  to  continue  to  support 
individual  separate  schools  even  if  some  schools  remained 
closed) .   Judge  Bell  acknowledged  in  his  testimony  that  the 
legal  comir.ittee  had  conceived  in  part  the  concepts  of  the 
January,  1959,  legislation,  though  he  noted  that  this  legisla- 
tion represented  some  moderation  from  the  prior  law.   (Bell, 
1/11,  35,  83;  1/12,  36-38). 

G.   BI-RACIAL  MEETINGS:   This  legislation  was  not  the  total 
picture  of  Bell's  activities.   (Bell,  1/17,  4).   Even  prior 
to  Governor  Vandiver 's  inauguration.  Bell  was  having  confer- 
ences and  meetings  with  the  Black  leadership  of  Georgia. 
These  meetings  have  been  called  by  some  of  the  Black  leaders 
the  first  bi-racial  meetings  of  any  kind  in  Georgia.   (1/17, 
36).   One  of  the  principal  participants  in  these  meetings, 
Warren  Cochran,  executive  director  of  the  Atlanta  Negro 
Voters'  League,  testified  as  follows  about  these  meetings: 

"When  Vandiver  was  elected....  there  was  nothing 
but  total  segregation  and  massive  resistance  to 
everything.   Judge  Bell's  position  in  this  matter 
was  very  simple.   He  was  appointed.   He  worked  as 
a  young  lawyer.   He  was  in  his  late  30 's  at  the 
time.   He  worked  at  King  and  Spalding,  one  of  the 
most  illustrous  law  offices  in  Atlanta....  He  kept 
us  informed  every  step  of  the  way  what  was  happening 
in  the  Vandiver  situation....  Ernest  Vandiver  was 
a  great  disappointment  to  us  when  he  came  out  with 
the  stand  he  took,  but  he  was  a  politician.   The 
only  way  you  could  get  elected  in  Georgia  in  those 
days  was  to  form  massive  resistance....  We  were 
asked  by  Judge  Bell,  and  he  said  I  am  doing  this 
voluntarily  because  we  want  you  to  know  what  is 
happening.   'I  am  trying  to  convince  Ernest 
Vandiver  to  change  his  position.'"   (See  also 
Bell,  1/17,  8-10). 
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A  number  of  others  who  participated  in  those  events 
have  also  come  forward  to  state  their  view  of  Bell's 
moderating  influence.   Atlanta  reporter  Sam  Hopkins  published 
a  news  article  in  The  Atlanta  Constitution  on  December  24, 
1976,  with  interviews  of  many  of  these  persons  about  these 
times.   These  participants  outlined  the  significance  of  the 
events  and  these  bi-racial  meetings.   Another  reporter, 
Nancy  Lewis,  of  the  Cox  Enterprises  Washington  Bureau, 
published  a  news  article  last  week  detailing  some  of  the 
viewpoints  of  other  participants  who  praised  Griffin  Bell's 
role  in  those  bi-racial  meetings.   The  Atlanta  Constitution, 
Jan.  18,  1977,  p.  2.   Both  Hopkins'  and  Lewis'  articles 
are  contained  in  the  record  of  the  hearings.   (1/12,  32; 
Bell,  1/17,  35). 

H.   THE  SIBLEY  COMMISSION:   It  was  in  the  temper  of  the 
prodigious  public  pressures  not  to  integrate  and  the 
Governor's  and  General  Assembly's  election  pledges  not  to 
integrate  that  Bell  conceived  the  idea  of  a  Commission 
to  hold  public  hearings  around  Georgia  to  assess  the  public 
will.   Bell  believed  that  the  people  would  speak  out  for 
the  public  schools  and  that  the  politicians  would  yield  to 
an  expression  of  public  opposition  to  the  closing  of  the 
public  schools.   The  Commission  was  enacted  in  February, 
1960  in  a  bill  introduced  in  the  legislature  by  the  present 
Georgia  Governor,  George  Busbee.   Bell  persuaded  a  former 
King  &  Spalding  law  partner  and  then  Trust  Company  bank 
president  John  Sibley,  an  unassailable  leader  in  the  Atlanta 
establishment,  to  be  the  chairman  of  the  Commission.   (Bell, 
1/12,  111) .   Sibley  and  his  Commission  held  hearings  through- 
out Georgia  and  heard  some  1,800  witnesses.   Bell  had  no 
position  on  the  Commission  itself  and  had  no  say  in  the 
Commission's  ultimate  recommendations  which  were  released 
on  April  28,  1960.   (Bell,  1/12,  111-114,  158). 

As  a  group,  the  Commission  was  closely  divided  (11-8), 
as  a  vigorous  minority  of  its  membership  urged  that  the 
white  citizens  should  not  yield  to  integration.   (1/13,  122). 
The  salient  position  of  the  majority  was  its  conclusion  that 
the  Georgia  public  school  system  must  remain  open.   (1/17,  5). 

The  recommendations  still  contained  much  of  the 
political  rhetoric  of  the  day  (  and  thus  was  acceptable  to 
the  legislature),  but  its  impact  and  effect  were  unmistakable. 
For  example,  when  the  University  of  Georgia  was  integrated 
the  following  January  as  Vernon  Jordan  led  Hamilton  Holmes 
and  Charlayne  Hunter  through  its  then  "white  only"  doors, 
Vandiver  retreated  from  his  campaign  pledge.   (Bell,  1/11, 
37-38;  1/12,  159).   The  significance  of  these  events  and  the 
role  of  people  like  Griffin  Bell  who  effectively  counseled 
moderation  and  the  rule  of  law  at  this  potentially  explosive 
time  cannot  be  underestimated.   (McKinney,  1/13,  311,  325; 
Bell,  1/11,  115). 
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Though  Vandiver's  election  came  several  years  after 
Brown  V.  Board  of  Education,  the  civil  rights  gains 
associated  with  the  sixties  were  still  distant  realities. 
The  Student  Nonviolent  Coordinating  Committee  did  not  hold 
their  organizational  meetings  in  Greensboro,  N.C.  until  the 
Spring  of  1960.   The  massive  sit-ins  of  the  early  sixties 
were  yet  to  occur.   The  violence  that  erupted  in  Oxford, 
Mississippi  in  1962  when  James  Meredith  attempted  to  integrate 
Ole  Miss  had  not  happened.   Still  to  come  in  1963  was 
Governor  Wallace's  stance  in  the  University  of  Alabama  door. 
Selma,  the  Birmingham  riots,  that  city's  church  bombing,  the 
murder  of  Medger  Evers,  the  legal  breakthroughs  in  voting 
rights  and  fair  jury  representation,  and  much  more  were  still 
a  long  way  off.   Georgia  chose  an  early  peaceful  course  that 
could  have  taken  different  turns  but  for  the  positive  and 
effective  role  of  people  like  Griffin  Bell. 

One  cannot  overlook  the  views  of  respected  voices  who 
were  there  and  involved  in  those  days. 

One  such  person  was  Eugene  Patterson.   He  was  then 
Editor  of  The  Atlanta  Constitution;  Ralph  McGill  was  then 
the  paper's  publisher.   Patterson  won  a  Pulitzer  Prize  later 
for  his  editorials  and  was  to  serve  as  vice  chairman  of  the 
United  States  Commisssion  on  Civil  Rights.   He  left  Atlanta 
in  1968  to  become  Managing  Editor  of  the  Washington  Post, 
and  presently  publishes  the  respected  St.  Petersburg  Times. 
He  wrote  recently  an  article  which  is  in  the  hearing  record: 

"But  the  pace  of  the  march  was  less  important  than 
the  direction  the  few  leaders  took  in  that  time 
when  too  many  politicians  and  judges  were  clinging 
to  the  safe  popularity  of  the  past.   To  go  back 
from,  the  present  and  glean  isolated  errors  from  the 
past  of  such  m.en  is  to  lose  sight  of  their  true 
measure;  the  sustained  thrust  of  their  courage  and 
commitment  in  a  time  when  it  took  courage  to  have 
courage.   Bell  qualified... 

When  the  dust  settles.  Bell  is  likely  to  be  seen 
for  what  he  is  —  an  able  and  incorruptible  lawyer 
of  the  highest  character  and  integrity  and  a 
principled  man,  who  on  the  balance  of  his  actions 
over  the  last  two  decades,  can  be  depended  upon  to 
demand  that  civil  rights  law  be  obeyed." 
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Georgia's  Senators  Nunn  and  Talmadge  were  both 
observers  and  participants  of  those  times  and  testified 
to  the  Committee  about  Bell's  important  contributions 
in  the  Vandiver  years.   (1/12,  3-4;  7-9). 

Others  from  Georgia  have  come  forward  to  testify 
before  the  Senate  Judiciary  Committee  on  the  significance 
of  Bell's  role;  e.g.  Warren  Cochran   (1/13,  196);  Billy 
McKinney,   (1/13,  309) . 

Certain  others  who  were  also  in  the  arena  have  been 
quoted  to  the  same  effect  in  various  press  accounts: 
e.g.,  Vernon  Jordan,  Chuch  Morgan,  Howard  Moore,  Hon. 
Andrew  Young,  Kalph  Abernathy,  Bobby  Hill.   Leon  Jaworski 
testified  to  having  reviewed  Judge  Bell's  qualifications 
in  1961  on  behalf  of  the  ABA  with  persons  like  then  Chief 
Judge  Elbert  Tuttle   (1/13;  1/11,  85). 
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MEMBERSHIP  IN  PRIVATE  CLUBS 

A.  RESIGNATION  FROM  PRIVATE  CLUBS:   Effective  January  18, 
1977,  Judge  Bell  resigned  his  memberships  in  private 
clubs  (1/17,  22;  Bell  letter  1/18).   In  his  view,  the 
Attorney  General  is  symbolic  of  equal  justice  under 
law  and,  consequently,  he  felt  a  special  obligation 

to  resign.   (Senator  Robert  Kennedy  also  resigned 
from  a  private  club  after  becoming  Attorney  General  J 
(1/12,  100) 

Judge  Bell  testified  that  he  helped  to  integrate  the 
Lawyers'  Club  of  Atlanta  because  he  "thought  the 
Lawyers'  Club  was  vested  with  the  public  interest." 
Because  he  "thought  it  was  wrong  for  the  Lawyers'  Club 
not  to  be  integrated,"  he  did  not  attend  a  meeting  for 
three  years  until  the  club  was  integrated.   He  encour- 
aged the  proposal  of  the  first  Black  member  of  the 
club.   (1/12,  101) 

Judge  Bell  stated  that  he  does  not  know  whether  he 
would  rejoin  a  private  club  after  serving  as  Attorney 
General.   (1/12,  103)   He  noted  that  he  had  witnessed 
the  integration  of  a  number  of  previously  segregated 
organizations  (e.g.,  his  church.  State  and  Atlanta 
Bar  Associations,  Atlanta  Lawyers'  Club)  and  he  expressed 
his  hope  that  the  private  clubs  to  which  he  belonged 
might  also  be  integrated  by  the  time  he  leaves  office. 
(1/12,  101,  103) 

B.  BISCAYNE  BAY  YACHT  CLUB :   THE  QUESTION  OF  RECUSAL: 

The  issue  in  the  Biscayne  Bay  case  (Gordon  v.  Biscayne 
Bay  Yacht  Club,  530  F.'2d  16,  1976,  enbanc,  5th  Circuit) 
was  whether  the  club  had  lost  its  status  as  a  private 
club  on  a  "state  action"  theory  because  it  was  allowed 
to  lease  public  bottom  land  at  a  token  fee  for  mainten- 
ance of  boat  dock  facilities.   (1/12,  130-131)   The 
clubs  to  which  Judge  Bell  belonged  did  not  have  any 
similar  connection  with  any  state  or  local  government 
and,  therefore,  would  not  have  been  affected  by  the 
outcome  of  the  Biscayne  Bay  case  as  held  by  the  Supreme 
Court  in  the  Moose  Club  decision.   There  was  thus  no 
legal  reason  for  Judge  Bell  to  disqualify  himself. 
(1/12,  131,  17/40-41)   Judge  Bell  acknowledged  that  he 
would  have  recused  himself  if  the  suit  had  challenged 
private  clubs  per  se.   But  the  state  action  issue  in 
the  Biscayne  Bay  action  was  unique  to  that  case  (1/12, 
131)  and  the  special  situation  of  that  club. 
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C.  MEMBERSHIP  AS  A  FEDERAL  JUDGE:   It  was  the  practice 
in  many  communities  in  the  Fifth  Circuit  for  federal 
judges,  as  well  as  others  such  as  clergymen  and 
governors,  to  be  given  honorary  memberships  in  pri- 
vate clubs.   Almost  all  judges  of  the  Fifth  Circuit 
belonged  to  such  clubs.   The  question  of  membership 
in  private  clubs  was  debated  by  the  Fifth  Circuit  at 
a  meeting  of  the  judges  and  it  was  decided  that  it 
would  be  appropriate  for  judges  to  continue  such 
memberships.   (1/12,  103)   Both  the  Judicial  Confer- 
ence's rules  (as  interpreted  by  an  Advisory  Committee 
Ruling  No.  47,  Oct.  14,  1975)  and  ABA  Canon   5C(4)(c) 
permit  judges  to  accept  honorary  memberships  in 
private  clubs. 

D.  REPORTING  OF  HONORARY  MEMBERSHIPS :   A  question  was 
raised  as  to  whether  Judge  Bell  violated  the  Code  of 
Ethics  of  the  ABA,  as  adopted  by  the  Judicial  Confer- 
ence in  April  1973,  by  failing  to  report  his  honorary 
club  memberships  (as  gifts  in  excess  of  $100)  on  his 
semi-annual  extra-judicial  income  statement. 

While  ABA  Canon  No.  5C(4) (c)  states  that  a  judge 
should  report  all  gifts  in  excess  of  $100,  it  was 
not  clear  until  an  opinion  was  issued  by  the  Advisory 
Committee  of  the  Judicial  Conference  in  October  1975 
that  an  honorary  membership  was  a  "gift"  that  should 
be  reported.   (Advisory  Opinion  No.  47)   It  is  clear 
from  the  record  that  Judge  Bell  was  not  aware  of  any 
requirement  to  report  honorary  memberships  before 
the  Advisory  opinion  was  issued  and  it  is  unclear 
whether  Judge  Bell  was  aware  of  the  Advisory  Opinion 
before  he  filed  his  last  report.   (1/17,  86-88) 
Judge  Bell  was  required  to  file  only  one  such  report 
between  the  issuance  of  Advisory  Opinion  No. 47  and  his 
resignation  from  the  bench  on  March  1,  1976.   In  this 
report,  filed  shortly  before  he  left  the  court,  private 
club  honorary  memberships  were  not  mentioned.   (1/17, 
86) 

Judge  Bell  had  voluntarily  filed  his  reports  of  extra- 
judicial income  for  approximately  ten  years  since  the 
procedure  had  been  recommended.   He  has  submitted  copies 
of  all  of  his  reports  to  the  Judiciary  Committee. 
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VI.   CARSWELL  SUPPORT:   The  principal  concern  raised  by 

members  of  the  Judiciary  Committee  and  adverse  witnesses 
over  Judge  Bell's  support  of  G.  Harold  Carswell  at 
the  time  of  his  nomination  by  President  Nixon  for  the 
Supreme  Court  was  that  this  action  may  be  indicative 
of  the  standards  Judge  Bell  would  apply  in  recommending 
candidates  to  President  Carter  for  appointments  as 
federal  judges. 

1.  Judge  Bell  explained  that  writing  a  letter  for  a 
long-time  friend  who  had  already  been  designated  as  a 
nominee  by  the  President  was  quite  different  from 
conducting  the  initial  screening  of  candidates  for  the 
President's  nomination  and  that  he  would  conduct  such 
screening  by  means  of  a  rigorous  merit  selection  process. 

2.  Judge  Bell  stated  (a)  that  he  is  a  strong  supporter 
of  merit  selection  of  federal  judges;  (b)  that  he 
strongly  urged  President  Carter  to  adopt  a  system  of 
merit  selection  for  federal  judges;  and  (c)  that  he 
has  been  closely  involved  in  drafting  the  executive 
order  which  will  create  the  first  merit  selection 
commission  for  federal  judges. 

3.  Judge  Bell  pointed  out  that  Carswell  had  been  a 
friend  and  law  school  classmate;  that  Carswell  had  asked 
Judge  Bell  to  write  letters  of  recommendation  when 
Carswell  was  proposed  for  the  district  court  and  when 

he  was  named  to  the  Fifth  Circuit.   Judge  Bell  viewed 
another  request  for  a  recommendation  as  natural  when 
Carswell  was  proposed  for  the  Supreme  Court. 

4.  Judge  Bell  did  feel  that  Carswell  could  contribute 
to  the  Court  as  a  result  of  his  experience  as  a  U.S. 
Attorney  and  as  a  trial  judge,  experience  which  no  other 
member  of  the  Court  had. 

5.  Carswell  was  a  colleague  on  the  Fifth  Circuit  and 
there  was  a  certain  parochial  pride  in  what  Judge  Bell 
described  as  "one  of  our  own"  going  to  the  Court. 

(1/11,  55)   Many  other  Circuit  and  District  Judges  in  the 
Fifth  Circuit  were  supporting  Carswell  at  the  time  and 
had  similarly  manifested  their  support.   (1/11,  27,  55) 

6.  Judge  Bell  also  noted  that  he  felt  it  incumbent  on 
himself  to  write  a  letter  of  recommendation  as  a  demon- 
stration of  friendship  for  Carswell  because  there  had 
been  press  reports  that  Bell  himself  had  been  considered 
for  the  nomination. 
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7.  Regarding  his  statement  at  the  press  conference 
on  December  26,  1976,  (when  Carter  announced  Bell's 
designation  as  Attorney  General)  that  he  had  written 
his  letter  of  support  for  Carswell  before  he  knew  of 
the  racist  speech  made  by  Carswell  in  a  1948  campaign. 
Judge  Bell  simply  stated  that  he  was  in  error.   The 
letter  had  been  written  some  six  years  earlier.   The 
press  questioning  at  the  announcement  had  simply  "caught 
him  cold"  on  the  facts  of  the  Carswell  sequence  six 
years  ago.   After  the  conference.  Judge  Bell  reviewed 
the  facts  and  issued  a  statement  to  the  press  the  next 
day,  December  21,  correcting  the  error. 

8.  Finally,  Judge  Bell  refused  to  "repudiate"  an  old 
friend  who  had  already  suffered  much  personal  tragedy. 
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Washington  Office 


January  17,  1977 


Members  of  the  Committee 
Committee  on  the  Judiciary 
United  States  Senate 
Washington,  D.C.   20510 


Dear  Senator: 

In  an  effort  to  assist  the  Senate  Committee  on  the 
Judiciary  in  its  deliberations  on  the  nomination  of 
Griffin  Bell  as  Attorney  General,  the  American  Civil 
Liberties  Union  has  carefully  reviewed  and  analyzed 
opinions  pertaining  to  civil  liberties  and  civil 
rights  written  by  Mr.  Bell  during  the  fourteen  and  a 
half  years  during  which  he  was  a  Judge  of  the  United 
States  Court  of  Appeals  for  the  Fifth  Circuit. 

Our  report  is  the  attached  document:   A  Review  and 
Analysis  of  Griffin  Bell's  Judicial  Opinions  on  Civil 
Liberties  and  Civil  Rights.   Given  the  difficulty  of 
summarizing  a  judge's  work  product  over  a  long  period, 
we  have  not  provided  an  overall  summary  of  Mr.  Bell's 
record,  but  we  have  provided  short  summaries  at  the 
outset  of  each  section  of  the  report. 

Neither  this  letter  nor  the  attached  report  may  be 
considered  as  formal  ACLU  opposition  to  or  support  for 
the  nomination  of  Griffin  Bell.  The  ACLU,  pursuant  to 
Policy  #521  adopted  by  the  ACLU  Board  of  Directors,  is 
a  non-partisan  organization  which  "does  not  endorse  or 
oppose  candidates  for  elective  or  appointive  office." 


410  First  Street,  S.E.     Washington,  D.C.  20003     (202)  544-1681 
"John  H.  F.  Shattuck,  Director.  Hope  Eastman.  Jay  A.  Miller,  Associate  Directors;  Kathleen  Miller.  Administrative  Assistant  ■ 
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But  because  of  our  dedication  to  and  concern  for 
civil  liberties  and  civil  rights,  and  because  of 
the  questions  which  have  been  raised  about  this  aspect 
of  Griffin  Bell's  record,  we  believe  that  the  attached 
report  may  be  useful  in  your  deliberations. 


Sincerely, 


Norman  Dorsen 
Chairperson  of  the  Board 


4^i4t  A4^^ 


Aryeh  Neier 
Executive  Director 


John  H.F.  Shattuck 
Director,  Washington  Office 


Enc. 
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The  American  Civil  Liberties  Union  is  a  nonpartisan 
organization  which  does  not  endorse  or  oppose  candidates  for 
elective  or  appointive  office.   But  because  of  our  dedication 
to  and  support  for  civil  liberties  and  civil  rights,  and  be- 
cause of  the  questions  which  have  been  raised  about  this  as- 
pect of  Griffin  Bell's  record,  the  ACLU  has  prepared  this 
report  to  assist  the  Senate  Committee  on  the  Judiciary  in  its 
deliberations  on  the  nomination  of  Griffin  Bell  as  Attorney 
General. 
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SCHOOL  DESEGREGATION 

Griffin  Bell's  decisions  on  school  desegregation  cannot 
be  viewed  in  isolation;  rather,  they  must  be  viewed  in  the  social, 
political  and  legal  contexts  of  the  fourteen  and  a  half  years 
during  which  Judge  Bell  sat  on  the  Fifth  Circuit. 

Until  the  Supreme  Court  in  Brown  v.  Board  of  Education, 
347  U.S.  483  (1954),  held  state-required  school  segregation  to 
be  unconstitutional,  segregation  in  schools  and  many  other  walks 
of  life  pervaded  nearly  every  institution  in  the  South.   As  ifederal 
pressure  to  desegregate  increased  in  the  late  50 's  and  early  60 's, 
the  Southern  states  engaged  in  an  extensive  campaign  of  Massive 
Resistance.   Because  of  the  conflict  between  federal  pressure 
and  Massive  Resistance,  this  was  not  an  easy  period  for  blacks 
or  whites  in  the  South. 

Against  this  background  of  Massive  Resistance,  the  Supreme 
Court  became  increasingly  impatient  with  the  lack  of  desegrega- 
tion progress  in  the  South.   It  was  required  again  and  again  to 
require  compliance  with  its  desegregation  mandates,  which 
were  ultimately  traceable  to  the  vagueness  of  its  own  "due 
deliberate  speed"  stand  in  Brown  II.   It  was  in  1954 
in  Brown  I,  347  U.S.  at  495,  that  the  Supreme  Court  held 
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that,  "Separate  educational  facilities  are  inherently  unequal." 
In  Brown  II,  349  U.S.  2S4,  300-301  (1955),  the  Court  ordered 
that  desegregation  must  proceed  with  "all  deliberate  speed" 
and  mandated  that  the  implementation  of  "these  constitutional 
principles  cannot  be  allowed  to  yield  simply  because  of  dis- 
agreement with  them. "   Several  years  later  in  the  Little  Rock 
case.  Cooper  v.  Aaron-,  358  U.S.  1,  16  (1958).-  the  Court  reiterated 
that,  "the  constitutional  rights  of  [black  children]  are  not  to 
be  sacrificed  or  yielded"  because  of  opposition  to  those  rights. 
Yet  compliance  was  not  in  evidence.   In  Goss  v.  Board  of  Educa- 
tion, 373  U.S.  683  (1953)  the  Court  rejected  voluntary  transfer 
plcms  pursuant  to  which  students  were  allowed  to  transfer  out 
of  desegregated  schools.   In  McNesse  v.  Board  of  Education,  377 
U.S.  668  (1963)  ,  the  Court  rejected  another  iSelaying  tactic: 
lower  court  orders  requiring  exhaustion  of  administrative  remedies. 
In  Griffin  v.  County  f-chool  Board  of  Prince  Edward  County,  377 
U.S.  218,  234   (1964)  the  Court  declared:  "Vhe   time  for  mere 
•deliberate  speed'  has  run  out."   In  Rogers  t.  Paul,  382  U.S. 
198  (1965) ,  the  Court  rejected  as  insufficient  the  use  of  one 
grade  per  year  desegregation  plans.   Rejectisig  the  use  of  free- 
dom-of-choice  plans  in  Green  v.  County  School  Board  of  New  Kent 
County,  391  U.S.  430,  464  (1968),  the  Court  ordered  the  elimina- 
tion of  segregation  "root  and  branch"  and  enphasized:   "The  bur- 
den of  a  school  board  today  is  to  come  forward  with  a  plan  that 
promises  realistically  to  work,  and  promises  realistically  to 
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work  now."   Rejecting  other  delaying  tactics  in  Alexander  v. 
Holmes  County  Board  of  Education,  396  U.S.  19,  20  (1969),  the 
Court  ordered  the  eradication  of  segregation  "at  once."   And 
again,  in  Swann  v.  Charlotte-Mecklenburg  Board  of  Education, 
402  U.S.  "1,  25  (1971),  the  Court  reiterated  that  a  desegregation 
plan  was  "to  be  judged  by  its  effectiveness." 

In  the  context  of  this  background.  Griffin  Bell's  desegre- 
'[jation  decisions  on  balance  did  not  advance  civil  rights.   He 
sometimes  ruled  on  procedural  grounds  and  did  not  reach  the 
merits  in  cases  governed  by  other  desegregation  decisions. 
Where  previous  rulings  controlled,  he  limited  their  effect. 
By  filing  special  concurring  opinions,  he  recorded  his 
opposition  to  the  breadth  of  relief  granted  by  some  other 
Fifth  Circuit  judges.   And  his  dissents  frequently  served  to 
indicate  his  opposition  to  federal  intervention  in  some  school 
segregation  issues. 

A  review  of  Bell's  school  desegregation  opinions  follows: 
In  Potts  V.  Flax,  313  F.2d  284  (5th  Cir.  1963),  the  sole 
issue  on  appeal  was  whether  the  named  plaintiffs  had  established 
that  they  represented  a  class  (so  that  a  desegregation  order  ob- 
tained by  way  of  relief  could  not  be  confined  to  the  admission 
of  the  children  of  named  plaintiffs  to  white  schools) .   The 
Fifth  Circuit  held  that  the  case  was  a  proper  class  action  and 
that  relief  must  be  granted  to  the  class.   Bell  voted  with  the 
majority,  but  also  filed  a  separate  opinion,  concurring  in  part 
and  dissenting  in  part,  in  which  he  urged  the  adoption  of  a  later 
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date  upon  which  the  thirty  day  period  following  the  final  order 
would  begin  to  run.  The  majority  opinion  does  not  reflect  that 
anyone  else  perceived  this  as  an  issue. 

In  Calhoun  v.  Latimer,  321  F.2d  302  (5th  Cir.  1963),  on 
review  of  a  motion  for  further  relief  in  a  school  desegregation 
case,  plaintiffs-appellants  challenged  the  Atlanta  school  sys- 
tem's existing  plan,  which,  after  two  years,  provided  only  for 
voluntary  transfers  of  11th  and  12th  grade  black  students  to 
white  schools,  and  then  only  if  they  passed  a  personality  inter- 
view and  established  on  the  basis  of  their  past  records  that 
they  would  be  capable  of  meeting  the  average  performance  level 
of  the  white  school  to  which  they  wished  to  transfer.   Appellants 
also  raised  questions  about  faculty  integration. 

Writing  for  the  majority.  Bell  affirmed  the  Atlanta  plan. 
After  a  review  of  other  desegregation  plans.  Bell  stated  that 
the  Atlanta  plan  was  rji  unusual  departure  from  the  "almost  uni- 
versal" method  of  integrating  schools.   Bell  said  that  while, 
"Nothing  then  could  stay  the  inexorable  hand  of  the  Constitution 
in  this  regard.  .  .Gradualism  in  desegregation,  if  not  the 
usual,  is  at  least  an  accepted  mode  with  emphasis  on  getting 
the  job  done."  321  F.2d  at  308.   Bell  also  stated: 

"We  hold  that  there  is  insufficient  evidence  on  which 
to  base  a  determination  that  the  start  made  in  Atlanta 
schools  is  not  reasonable,  or  that  the  plan  is  not 
proceeding  toward  the  goal  at  deliberate  speed." 
321  F.2d  at  310. 
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"It  is  clear  that  no  student  has  complained  to 
the  court.".  321  F. 2d  at  311. 

*  *  * 

"[W]hether  to  effect  a  plan,  to  speed  it  up,  or  to 
otherwise  modify  it  is  in  the  first  instance  for  the 
Swiiool  board."   321  F.2d  aL   311. 

Bell  explicitly  declined  to  consider  the  faculty  integration 

issue. 

Bell's  majority  opinion  caused  Rives  to  /3issent, 
He  stated  that  though  nine  years  had  passed  since 
Brown:   "The  essential  fact,  disclosed  by  the  record  before  us, 
is  that  the  schools  of  the  City  of  Atlanta  do  not  have  a  single 
grade.  .  .in  which  Negro  children  are  permitted  to  become  stu- 
dents on  the  same  basis  as  are  white  children."  321  F.2d  at  312. 

In  Evers  v.  Jackson  Municipal  Separate  School  District,  32  8 
r.2d  408  (1964) ,  Bell  held  the  Mississippi  compulsory  school 
segregation  law  unconstitutional.   Bell's  opinion  compared 
Mississippi  with  those  states  which  had  dropped  compulsory 
segregation  laws  and  which  had  voluntary  transfer  plans. 
He  noted  that  the  Mississippi  law  prohibiting  pupil 
integration  defeated  a  defense  that  named  plaintiffs,  by  not 
having  applied  for  transfers,  had  not  exhausted  available  state 
remedies.   The  implication  was  that  repeal  of  compulsory  sc'^ool 
segregation,  coupled  with  a  plan  which  permitted  voluntary  assign- 
ment, would  satisfy  the  Fourteenth  Amendment.   Bell  stated: 

"This  is  not  to  say  that  the  Fourteenth  Amendment 
commands  integration  of  the  races  in  the  schools,  or 
that  voluntary  segregation  is  not  legally  permissable. 
The  Supreme  Court  did  not  hold  otherwise  in  Brown.   Its 
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holding  was  that  enforced  racial  segregation  in  the 
public  schools  is  a  denial  of  the  equal  protection 
of  the  laws  enjoined  by  the  Fourteenth  Amendment." 
328  F.2d  dt  410  [citations  omitted]. 

"But,  there  cannot  be  voluntary  segregation  in 
these  schools  where  desegregation  has  been  requested 
until  inhibitions,  legal  and  otherwise,  serving  to 
enforce  segregation  have  been  removed  to  the  extent, 
as  we  said  in  Gibson,  that  appellants  and  the  class 
they  represent  arc;  'afforded  a  reasonable  and  con- 
scious opportunity  to  apply  for  admission  to  any 
schools  for  v;hich  they  are  eligible  v/ithout  regard 
to  their  race  or  color.'"  328  F.2d  at  411  [citation 
omitted] . 

Bell  also  commented  that  all  relief  was  discretionary  in 
the  district  courts  and  noted  that  the  proper  course  for 
federal  appellate  courts  was  to  remand,  perhaps  with 
instructions,  rather  than  to  entertain  prayers  for  remedial 
action.  .  ......  -     ■ 

In  Davis  v.  Board  of  School  Commissioners  of  Mobile  Co. ,  322 
F.2d   356  (5th  Cir.  1963) ,  the  Fifth  Circuit  in  a  per  curiam  opinion. 
Bell  dissenting,  reversed  a  district  court  order  which  denied  both 
immediate  integration  and  an  injunction  against  the  operation  of 
a  segregated  school  system,  and  which  instead  set  trial  on  a 
desegregation  plan  a  year  hence.   The  Fifth  Circuit  held  that 
the  injunction  should  have  been  issued  by  the  district  court,  and 
that  such  an  injunction  now  would  be  issued  by  the  appeals  court 
under  the  all  writs  statute,  28  U.S.C.  S1651. 

In  dissenting.  Bell  indicated  his  support  of  the  district 
court's  opinion  and  noted  that  too  little  time  remained  before 
the  opening  of  school  to  formulate  a  desegregation  plan  for  that 
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year. 

In  Harris  v.  Gibson,  322  F.2d  780  (5th  Cir.  1963),  Bell 
wrote  a  majority  opinion  relieving  a  school  board  from  an 
injvinction  which  prevented  it  from  proceeding  with  a  voluntary 
integration/pupil  transfer  plan.   In  Stall  v.  Savannah-Chatham 
County  Board  of  Education,  333  F.2d  55  (5th  Cir.  1964),  Bell 
denied  an  injunction  sought  by  black  parents  to  terminate  a 
dual  school  system  immediately,  and  he  denied  an  injunction  by 
white  parents  seeking  to  stop  a  school  board  from  proceeding 
with  voluntary  integration. 

In  Lockett  v.  Board  of  Education  of  Muscogee  Co.  School 
District,  Ga.,  342  F.2d  225  (5th  Cir.  1965),  where  the  school 
board  had  adopted  a  voluntary  grade-a-year  desegregation  plan 
only  several  months  before  the  suit.  Bell  writing  for  the  panel 
observed  that  the  Fifth  Circuit  t</o  years  earlier  had  disapproved 
grade-a-year  plans.   The  plan  thus  was  held  unacceptable  and  the 
case  was  remanded  to  the  district  court  for  a  new  plan.   On  the 
question  of  assignments  of  black  teachers  and  administrative 
personnel.  Bell  declined  to  rule,  observing  that  he  was  "willing 
to  rely  on  the  integrity  and  good  faith  of  the  members  of  the 
school  board."  342  F.2d  at  229. 

In  a  companion  case,  Bivins  v.  Board  of  Public  Education 
&  Orph.  for  Bibb  Co.,  Ga.,  342  F.2d  i29  (1965),  the  school  board 
admittedly  maintained  a  dual  system,  but  put  forth  as  an  alter- 
native to  a  grade-a-year  plan  one  by  which  in  some  years  two 
grades  would  be  desegregated.   Bell  reversed  the  district  court's 
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approval  of  the  plan  because  it  was  contrary  to  an  earlier 
Fifth  Circuit  decision  mandating  swifter  desegregation.   Bell 
declined  to  rule  on  the  teacher  assignment  question,  again 
citing  a  willingness  to  rely  on  the  integrity  and  good  faith 
of  the  school  board. 

Subsequent  to  the  Supreme  Court's  rejection  of  freedom- 
of-choice  plans  in  Green,  the  Fifth  Circuit  in  a  per. curiam 
opinion  in  United  States  v.  Board  of  Education  of  the  City  of 
Bessemer,  417  F.2d  846  (5th  Cir.  1969),  similarly  rejected  such 
voluntary  plans.   Bell,  in  a  special  concurring  opinion,  cri- 
ticized the  federal  courts  for  "constantly  escalating"  the 
requirements  of  desegregation  planning.   "The  specter  of  esca- 
lation, with  no  end  in  sight,  retards  the  disestablishment  pro- 
cess."  417  F.2d  at  848. 

In- a  similar  case.  United  States  v.  Jefferson  County  Board 
of  Education,  417  F.2d  834  (5th  Cir.  1969),  Bell's  opinion  cited 
to  Green.   But  rather  than  concluding  that  freedom  of  choice 
was  unacceptable.  Bell  stated  that  such  plans  would  be  unaccept- 
able only  if  other  methods  were  reasonably  available  and  promised 
speedier  and  more  effective  conversion  to  a  unitary  school  system. 
In  other  words,  Bell  also  continued  to  support  the  use  of  a 
voluntary  majority  to  minority  transfer  option  (which  permitted 
students  to  transfer  from  schools  in  which  they  were  a  racial 
majority  to  schools  in  which  they  were  a  minority) . 
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In  United  States  v.  Hinds  County  School  Board,  423 
F.2d  1264  (5th  Cir.  1969),  the  court  with  Judge  Bell 
concurring  reversed  a  district  decision  approving 
continued  use  by  school  districts  of  a  freedom  of  choice 
plan  and  held  that  to  effectuate  converting  several  school 
systems  to  a  unitary  system,  permanent  plans  should  be 
prepared  in  conjunction  with  HEW  officials. 

In  Mannings  v.  Board  of  Public  Instruction  of  Hillsborough 
Co.,  427  F.2d  874  (5th  Cir.  1970),  where  60%  of  the  black  stu- 
dents attended  predominantly  black  schools,  appellants  had 
sought  a  system-wide  plan  that  would  eliminate  all-black  and 
all-white  schools.   Bell  upheld  a  zoning  or  neighborhood  assign- 
ment pattern  that  would  have  left  51%  of  the  black  students  in 
predominantly  black  schools.   He  suggested  that  a  majority-to- 
minority  transfer  plan  would  provide  further  balancing. 

In  Ellis  V.  Board  of  Public  Instruction  of  Orange  Co.  Florida, 
423  F.2d   203  (5th  Cir.  1970),  Bell  permitted  a  neighborhood 
school  plan  to  remedy  a  dual  system  (and  rejected  the  need  for 
a  system-wide  plan) ,  provided  that  the  neighborhood  plan  was 
adhered  to  without  variance  and  accompanied  by  a  majority- to - 
minority  transfer  option. 

In  Wright  v.  Board  of  Public  Instruction  of  Alachua  Co. 
Florida,  431  F.2d  1200  (5th  Cir.  1970),  the  issue  was  v»»iether - 
the  school  board  could  close  a  black  elementary  and  a  black 
high  school,  reopening  them  as  "pupil  development  centers"  to 
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which  pupils  would  be  voluntarily  assigned.   Plaintiffs- 
appellants  contended  that,  given  voluntary  assignment,  the 
plan  would  allow  the  board  to  continue  operating  the  schools 
as  black. 

Generally  consistent  with  the  plaintiffs'  position. 
Bell  found  that  while  there  may  have  been  a  reason  to  justify 
closing  the  schools,  the  voluntary  assignment  plan  could  not 
be  approved.   Bell  directed  the  district  court  to  require  that 
all  assignments  to  these  schools  be  on  objective  and  non-racial 
standards. 

A  second  question  concerned  the  board's  plan  to  combine 
enrollments  of  tv;o  predominantly  black  schools  with  low  v/hite 
enrollments,  in  order  to  achieve  desegregation  by  aggregating 
the  few  whites  in  both  schools.   Bell  found  this  aspect  of  the 
plan  acceptable. 

In  Mims  V.  Duval  County  School  Board,  447  F.2d  1330  (5th 
CJ.r.  1971) ,  plaintiffs-appellants  objected  to  a  desegregation 
plan  requiring  the  closing  of  nine  of  twenty-seven  former  black 
schools  while  some  former  white  schools  in  worse  condition  were 
kept  open.   The  school  board  had  argued  that  the  contested 
schools  were  deteriorated,  badly  located,  and/or  subject  to 
frequent  intrusions.   Bell  writing  for  a  three  judge  panel, 
found  that,  "The  fact  that  some  of  the  former  white  schools  in 
the  system  were  located  on  smal]  sites  or  were  older.  .  .does 
not  rise  to  the  level  demonstrating  proscribed  discriminatory 
activity."  447  F.2d  at  1333. 


679 


-  11  - 

In  Ellis  V.  Board  of  Public  Instruction  of  Orange  County 
Florida,  465  F.2d  378  (5th  Cir.  1972) (Ellis  II) ,  one  question 
on  appeal  was  whether  the  school  board  could  close  two  schools 
in  black  neighborhoods  (causing  black  children  to  be  bused  into 
white  areas  rather  than  having  white  children  bused  to  the 
black  schools),  in  view  of  appellants'  contention  that  some 
older  and  more  deteriorated  schools  in  white  areas  were  being 
kept  open.   Be].l,  writing  for  a  three  judge  panel,  held  that 
the  district  court's  finding  that  the  black  schools  had  been 
closed  for  economic  reasons  —  to  take  advantage  of  increased 
land  values  in  an  area  that  had  become  commercialized  —  and 
because  of  traffic  congestion  was  "amply  supported  and  not 
clearly  erroneous."   465  F.2d  at  880. 

Also  at  issue  in  Ellis  v;as  the  extent  to  which  integra- 
tion must  be  system-wide.   Thus,  on  the  question  of  whether 
five  elementary  schools  in  the  system  had  been  desegregated. 
Bell  found  that  three  had  never  been  desegregated,  while  two, 
which  were  80%  black  in  a  school  system  that  was  18%  black, 
had  been  desegregated,  and  that  any  further  desegregation 
could  be  achieved  through  the  system's  majority-to-minority 
transfer  option.   He  also  affirmed  the  district  court's  order 
of  placement  for  displaced  black  principals  and  teachers. 

In  Davis  v.  Board  of  School  Comniissioners  of  Mobile  County, 
483  F.2d  1017  (5th  Cir.  1973),  involving  the  site  selection 
for  a  school  being  constructed  in  response  to  a  consent  decree, 
there  were  two  available  sites.   One,  located  in  a  black  area. 
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would  have  minimized  the  transportation  of  black  students.   The 
other,  located  in  a  sparsely  populated  area,  would  have  required 
the  transportation  of  substantial  numbers  of  black  students 
without  causing  a  significant  decrease  in  the  transportation 
of  white  stvidents.   The  school  board  stated  its  preference  in 
terms  of  the  "racial  neutrality"  of  the  sparsely  populated  area. 
Bell, in  a  good  decision  on  the  particular  facts,  ruled  that  site 
selection  was  within  the  province  of  the  school  board. 

In  National  Education  Association  v.  Board  of  School  Com- 
missioners of  Mobile  Co.,  483  F.2d  1022  (5th  Cir.  1973),  the 
NEA  and  two  named  plaintiffs  —  black  certified  teachers  who 
had  been  dismissed  for  lack  of  vacancies  —  sought  an  injunc- 
tion on  behalf  of  dismissed  or  demoted  certified  black  teachers 
as  a  class,  compelling  the  Board  to  reinstate  them  in  place  of 
the  sixty-nine  white  teachers  then  working  in  the  (now  unified) 
school  system  who  had  only  provisional  teaching  certificates. 
The  trial  court  dismissed  the  complaint,  with  leave  to  amend 
for  damages,  after  the  two  named  plaintiffs  v/ere  rehired.   The 
NEA  appealed  from  denial  of  the  injunction.   The  Fifth  Circuit 
affirmed  the  dismissal,  in  an  opinion  by  Bell.   Observing  that 
no  racial  discrimination  was  alleged  in  the  court  below.  Bell 
found  that  the  NEA  had  failed  to  name  class  representatives, 
emd  had  wrongfully  filed  a  new  lawsuit  rather  than  intervening 
in  an  already  pending  class  action  which  was  in  its  final  stages. 

In  a  similar  case,  however,  Lee  v.  Macon  County  Board  of 
Education,  482  F.2d  1253  (5th  Cir.  1973),  Bell  deemed  intervener 
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status  to  be  insufficient.   The  NEA  already  had  been  granted 
intervener  status  by  the  district  court  and  was  appealing  from 
the  denial  of  a  temporary  restraining  order  sought  to  prevent 
the  dismissal  of  black  teachers  and  principals.   There  were 
four  vacant  principal  slots  to  which  the  Board  had  refused  to 
assign  black  principals  whose  schools  had  been  closed.   On 
appeal,  Bell  affirmed  on  other  grounds  by  holding  the  NEA  to 
be  without  standing  to  seek  such  injunctive  relief. 

In  a  third  case  involving  the  rights  of  black  teachers, 
Harkless  v.  Sweeny  Indep.  School  Dist. ,  427  F.2d  319  (5th 
Cir.  1970) ,  Judge  Bell  for  a  2-1  majority  reversed  a  district 
court  judgment  that  dismissed  the  teachers'  claims  for  back 
pay  on  the  ground  that  school  officials  had  violated  their 
civil  rights  in  failing  to  renew  their  contracts.   In 
distinguishing  an  injunction  in  a  related  fact  pattern  in 
Smith  V.  Board  of  Education  of  Morrilton  School  District, 
365  F.2d  770  (8th  Cir.  1966),  where  the  Arkansas  Teachers 
Association  was  found  to  ha\'e  standing  to  represent  a  teacher 
class.  Bell  held  that  in  Smith  an  "injunction  was  sought  with 
money  damages  as  an  alternative"   while  in  the  instant  case 
"only  injunctive  relief  was  sought."   482  F.2d  at  1254-1255. 
Bell  did  not  reach  the  question  of  whether  the  black  teachers 
and  principals  had  been  denied  positions  in  violation  of  the 
requirements  established  years  earlier  by  the  Fifth  Circuit  in 
Singleton  v.  Jackson  Municipal  Separate  School  District,  419 
F.2d  1211  (5th  Cir.  1969). 

In  Hereford  v.  Huntsville  Board  of  Education,  504  F.2d 
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857  (5th  Cir.  1975) ,  appellants  urged  adoption  of  a  new  integration 
plan  on  grounds  that  system-wide  desegregation  had  not  been 
achieved  under  the  existing  plan.   There  were  two  schools  in 
question.   Bell,  writing  for  the  court,  upheld  the  existing 
plan  for  one  school,  stating  that  the  requested  plan  would 
achieve  little  more.   He  found  that  the  second  school  had,  in 
fact,  never  been  desegregated  under  the  existing  plan,  and 
ordered  a  nev;  plan  for  it. 

Two  of  Judge  Bell's  cases  involved  civil  rights 
protests  stemming  from  school  desegregation  controversies. 
The  first.  Sweet  v.  Childs,  507  F.2d  675,  rehearing  denied, 
518  F.2d  320  (5th  Cir.  1975),  was  a  case  based  on  alleged 
racial  discrimination  in  school  discipline.   The  facts  were 
disputed,  but  it  can  be  said  that  following  a  sitdown  by 
black  students,  they  were  given  the  option  of  returning  to 
classes  or  leaving  for  the  day  and  taking  a  zero  for  that  day. 
After  12  4  students  left,  they  were  suspended  en  masse  for  ten 
days  by  radio  announcement.   The  district  court  dismissed  the 
case,  and  the  Fifth  Circuit  in  an  opinion  by  Bell  affirmed. 
Judge  Brown  dissented,  objecting  in  part  to  the  majority's 
failure  to  discuss  the  issue  of  expungement  of  school  records. 

The  Sweet  decision  was  issued  on  January  31,  1975,  nine 
days  after  the  Supreme  Court's  decision  in  Goss  v.  Lopez, 
419  U.S.  565  (1975),  holding  that  due  process  rights  attach  to 
any  suspension  from  school.   Bell's  decision  in  Sweet  did  not 
refer  to  Goss.   On  rehearing.  Bell  considered  Goss  but  found  no 
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need  for  a  change  in  the  result.   In  the  second  case. 
Turner  v.  Goolsby,  255  Supp.  725  (S.D.Ga.  1965),  a  class  action 
was  brought  by  civil  rights  leaders  against  county  officials 
and  the  county  school  board.   The  plaintiffs  alleged  that 
certain  state  statutes  were  unconstitutional,  that  the 
officials  and  school  board  had  conspired  to  deprive  black 
children  of  civil  rights,  and  they  sought  to  have  the  county 
school  system  desegregated.   In  a  per  curiam  opinion,  in 
which  Judge  Bell  joined,  the  court  held  that  a  statute  that 
prohibited  disturbance  of  persons  lawfully  assembled  for 
religious  purposes  was  unconstitutionally  applied  to 
civil  rights  marchers. 
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THE  CIVIL  RIGHTS  MOVEMENT 

Bell's  decisions  pertaining  to  the  civil  rights  movement 
in  the  1960 's  (and  to  other  civil  rights  issues  such  as  the 
closing  of  desegregated  swimming  pools)  during  his  fourteen 
years  on  the  Fifth  Circuit  did  less  to  advance  civil  rights 
than  several  well-known  members  of  the  court  (e.g.,  Tuttle, 
Rives,  Goldberg)  and- more  than  some  others  (e.g.,  Coleman, 
Gewin) .   When  precedent  supported  a  decision  in  favor  of  civil 
rights,  he  supported  precedent.   In  several  cases  where  he 
limited  civil  rights  actions,  as  in  cases  seeking  to  remove 
state  prosecutions  to  the  federal  courts,  he  decided  issues 
which  had  not  been  directly  presented  contrary  to  civil  rights 
interests.   In  the  area  of  proving  discriminatory  intent  as 
opposed  to  discriminatory  effect,  Judge  Bell  did  not  apply  any 
single  theory  in  his  decisions. 

Descriptions  of  Griffin  Bell's  general  civil  rights  opin- 
ions follow. 

In  United  States  v.  Barnett,  330  F.2d  369  (5th  Cir.  1963), 
the  Fifth  Circuit,  after  issuing  several  contempt  orders  against 
the  Governor  and  Lt.  Governor  of  the  State  of  Mississippi  for 
refusing  to  admit  James  Meredith  to  the  University  of  Mississip- 
pi, split  on  the  issue  of  whether  the  Governor  and  Lt.  Governor 
were  entitled  to  a  jury  trial  for  criminal  contempt.   Tuttle, 
Rives,  Brown  and  Wisdom  believed  that  no  jury  was  required  to 
try  a  violation  of  a  court  of  appeals  order.   Cameron,  Jones, 
Gewin  and  Bell  argued  that  jury  trial  was  necessary.   On  certi- 
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fication,  the  Supreme  Court  in  United  States  v.  Barnett ,  376 

U.S.  681  (1964),  in  a  decision  contrary  to  the  position  of  the 

ACLU,  held  that  there  was  no  right  to  a  jury  trial. 

In  the  Fifth  Circuit,  each  of  the  dissenting  judges  had 

filed  a  separate  opinion,  in  which  the  facts  were  restated  at 

length.   The  first  two  paragraphs  of  Bell's  opinion  stressed 

the  need  for  obedience  even  to  unpopular  laws: 

"Prior  to  becoming  President,  Abraham  Lincoln, 
when  told  with  reference  to  slavery  that  the  lav; 
was  wrong  in  taking  a  man's  liberty  without  trial 
by  jury,  responded  that  slavery  was  ungodly. 

'But  it  is  the  law  of  the  land,  and  we 
must  obey  it  as  we  find  it. ' 

"New  legal  precedents  of  recent  years,  with  re- 
sultant changes  in  the  existing  order,  have  brought 
this  maxim  of  another  day,  expressing  an  American 
tradition,  into  sharp  focus.   The  necessary  accom.- 
modation  has  differed  in  degree  and  manner;  running 
the  scale  from  prompt  compliance,  on  through  a  mid- 
dle ground  of  painful  but  responsible  and  dignified 
adjustment,  dov;n  to  extreme  recalcitrance  or  out- 
right refusal  even  to  obey  court  orders  entered,  as 
they  must  be,  pursuant  to  these  precedents."   330 
F.2d  at  429  [footnote  omitted]. 

Kelly  V.  Page,  335  F.2d  114  {5th  Cir.  1964),  arose  out  of 
civil  rights  demonstrations  in  opposition  to  official  segrega- 
tion in  Albany,  Georgia.   City  officials  sought  to  enjoin  the 
demonstrations,  and  the  demonstrators  cross-moved  to  enjoin  in- 
terference.  The  district  court  denied  both  sets  of  injunctions. 
On  appeal.  Bell  (with  Ingraham  and  Cameron)  affirmed  the  denial 
of  the  officials'  injunction,  and  reversed  and  remanded  the  de- 
nial of  the  demonstrators*  injunction  for  evidentiary  hearings 
to  determine  whether  the  complained-about  interference  contin- 
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ued.   In  his  opinion.  Bell  outlined  various  First  Amendment 
rights  of  the  demonstrators. 

In  Gregory  v.  Meyer,  376  F.2d  509  (5th  Cir.  1967),  rever- 
sing a  district  court.  Judge  Bell  (with  Brown  and  Brewster) 
held  that  a  public  restaurant  which  was  three  blocks  from  a 
federal  highway  and  whose  food  was  almost  all  shipped  in  inter- 
state commerce  was  a  place  of  public  accommodations  covered  by 
Title  II  of  the  Civil  Rights  Act  of  1964.   This  decision  followed 
the    Supreme  Court  rulings  in  Katzenbach  v.  McClung,  379  U.S. 
294  (1964)  and  Heart  of  Atlanta  Motel  v.  United  States,  379 
U.S.  241  (1964). 

In  Palmer  v.  Thompson,  419  F.2d  1222  (5th  Cir.  1970)  (en 
banc)  the  Fifth  Circuit,  by  a  7-6  vote  with  Bell  in  the  major- 
ity, upheld  the  decision  of  the  City  of  Jackson,  Mississippi 
to  close  its  public  swimming  pools  rather  than  to  operate  them 
on  a  racially  integrated  basis,  on  the  grounds  that  desegrega- 
ted pools  would  result  in  public  disorder  and  would  be  unecono- 
mical. 

In  a  special  concurring  opinion.  Judge  Bell  (joined  by  all 
of  the  other  judges  who  had  also  joined  the  majority  opinion) 
said  that  the  "mere"  fact  "that  the  closings  here  were  racially 
motivated. .. is  not  proof  of  a  racially  discriminatory  purpose 
in  the  closing."  419  F.2d  at  1229.   The  only  proof  which  would 
satisfy  Judge  Bell's  view  of  the  "racially  discriminatory  pur- 
pose" test  was  evidence  that  racial  discrimination  was  the 
subjective  purpose  of  the  decision-makers.   Bell  held  that  the 
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officials'  testimony  (that  public  order  and  economics,  not  ra- 
cial discrimination,  were  their  purpose)  ruled  out  any  subjec- 
tive discriminatory  purpose. 

The  closing  of  the  public  swimming  pools  was  thereafter 
affirmed  by  the -Supreme  Court,  in  an  opinion  by  Justice  niack. 

Palmer  v.  Thompson,  403  U.S.  2Q7  (1971). 

Subsequent  to  Judge  Bell's  opinion  in  Palmer,  but  prior  to 
the  Supreme  Court's  affirmance,  a  Fifth  Circuit  panel  in  Hawkins 
V,  Town  of  Shaw,  437  F.2d  1286  (5th  Cir.  1971),  held  that  the 
provision  of  unequal  municipal  services  to  blacks  was  unconsti- 
tutionally discriminatory.   The  panel  opinion  by  Tuttle  (with 
Goldberg)  held  that  although  the  record  contained  no  evidence 
of  discriminatory  intent,  "actual  intent  or  motive  need  not  be 
directly  proved"  under  the  Fourteenth  Amendment.   4  37  F.2d  at 
1292.   Judge  Bell,  in  a  special  concurrence,  stated  that  dis- 
criminatory effect  was  legally  insufficient,  that  a  racial 
classification  too  had  to  be  shown,  and  that  such  a  racial 
classification  had  been  shown  in  the  case. 

In  the  en  banc  decision  in  Hawkins  v.  Town  of  Shaw,  461 
F.2d  1171  (5th  Cir.  1972),  rendered  after  the  Supreme  Court's 
decision  in  Palmer,  the  Fifth  Circuit  in  a  per  curiam  decision, 
with  Bell  concurring,  held  that  the  record  evidenced  both 
discriminatory  effect  and  discriminatory  intent. 
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In  Anderson  v.  Nosser,  438  F,2d  183  {5th  Cir.  1971),  a 
Fifth  Circuit  panel  reviewed  a  district  court  dismissal  of  a 
damage  action   brought  against  state  officials  who  had  arrested 
a  group  of  civil  rights  demonstrators,  incarcerated  them  to  as- 
sure their  presence  at  trial,  required  them  to  strip  naked  and 
to  remain  in  such  a  stare  for  up  to  32  hours,  and  detained  them 
in  cells  with  inadequate  hygienic  facilities  and  no  bedding. 

Goldberg  (with  Tuttle)  reversed  the  dismissal,  held  that 
the  state  officials  had  violated  the  protestors'  rights  against 
cruel  and  unusual  punishraent  and  rights  to  due  process,  held 
that  the  evidence  was  sufficient  to  require  entry  of  a  directed 
verdict  against  all  of  the  state  officials,  and  remanded  for  a 
determination  of  the  amount  of  damages. 

In  a  half-page  special  concurring  opinion.  Bell  offered 
dicta  on  a  related  issue:   the  liability  of  federal  officials. 
Bell  indicated  his  "continuing  belief  that  all  police 
.  .  .  whether  state  or  federal,  should  be  subject  to  the 
same  accountability  under  law  for  their  conduct."  438  F.2d  at 
205.   Noting  that  federal  officials  at  that  time  v/ere  not 
liable  for  the  same  acts  for  which  state  officials  were  liable. 
Bell  stated:   "It  is  regrettable  that  we  have  one  law  for 
Atnens  and  another  for  Rome^"   Id. 

Subsequently  Anderson  was  reviewed  by  the  Fifth  Circuit 
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banc.   Anderson  v.  Nosser ,  456  F.2d  835  (5th  Circ.  1972)  (en  banc)  , 
vacating  and  modifying  438  F.  2d  183  (5th  Cir.  1972)  .   Bell, 
writing  for  the  majority,  declined  to  rule  upon  whether  the 
demonstrators'  rights  against  cruel  and  unusual  punishment  had 
been  violated,  but  held  that  their  due  process  rights  had  been 
violated.   As  to  damages.  Bell  held  that  the  evidence  was  suf- 
ficient for  a  directed  verdict  against  only  tv/o  of  the  officials, 
and  that  the  evidence  as  to  the  many  other  officials  should  go 
to  the  jury. 

Five  dissenting  judges  contended  that  the  evidence  was  suf- 
ficient for  a  directed  verdict  against  all  of  the  officials. 

In  Lefton  v.  City  of  Hattiesburg,  333  F.2d  280  (5th  Cir. 
1964) ,  Judge  Wright  (with  Rives  and  Bell)  granted  a  mandamus 
petition  on  behalf  of  forty  demonstrators  arrested  at  the  same 
time  and  place  who  were  denied  the  opportunity  to  file  a  remo- 
val petition  by  the  clerk  of  the  federal  district  court.   Judge 
Wright  held  that  one  removal  petition  was  sufficient  for  all 
forty  demonstrators  although  the  district  judge  could  exercise 
his  discretion  on  this  matter,  and  that  the  filing  fees  and 
bonding  requirements  required  by  the  district  court  were  not 
authorized  by  statute. 

In  a  special  concurrence.  Bell  expressed  his  preference 
for  a  separate  removal  petition  on  behalf  of  each  of  the  forty 
demonstrators  on  the  grounds,  inter  alia,  that  such  "v;ould  tend 
to  effectuate  a  more  or<3erly  procedure  in  the  District  Court." 
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333  F.2d  at  287.  Bell  also  pointed  out  to  the  district  court 
that,  "The  removal  statute  may  not  be  used  to  thv;art  local  law 
enforcement."   Id. 

Rachel  v.  State  of  Georgia,  342  F.2d  336  (5th  Cir.  1965), 
reh.  denied,  343  F.2d  909  (5th  Cir.  1965),  involved  the  appli- 
cation of  the  federal  removal  statute  to  sit-in  demonstrators 
being  prosecuted  by  the  state  for  violating  its  anti-trespass 
statute.   28  U.S.C.  §1443(1)  allows  removal  to  federal  court 
whenever  a  criminal  prosecution  is  brought  against  any  person 
who  is  denied  or  cannot  enforce  "a  right  under  any  law  provid- 
ing for  the  -equal  civil  rights  of  citizens. . .or  of  all  persons." 

Judge  Tuttle  (with  Whitehurst)  first  held  that  the  demon- 
strators had  sufficiently  alleged  a  removal  claim  under  §1443 
(1)  particularly  in  view  of  the  Supreme  Court's  retroactive 
application  of  Title  II  of  the  Civil  Rights  Act  of  1964  in  Hamm 
V.  City  of  Rock  Hill,  379  U.S.  306  (1964);  he  then  directed 
that  if  the  demonstrators  on  remand  proved  that  their  arrests 
were  for  racial  reasons,  the  district  court  was  required  to 
dismiss  the  prosecutions. 

Judge  Bell  concurred  in  the  first  aspect  of  the  majority 
opinion  but  dissented  from  the  second  aspect.   In  Bell's  view, 
§1443  did  not  allow  the  federal  courts  to  determine  whether  the 
state  would  comply  with  Hamm ;  instead,  he  argued  that  it  was 
for  the  state  court  in  which  the  prosecution  was  lodged  to  de- 
termine whether  the  arrests  were  racially  motivated.   He  said 
that  "a  federal  court  should  not  lightly  intrude  into  a  sphere 
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of  activity  left  to  state  and  local  government  under  the  Con- 
stitution:  the  maintenance  of  local  order."   342  F.2d  at  345. 

Judge  Tuttle's  majority  opinion  was  affirmed.   Georgia  v. 
Rachel,  384  U.S.  780  (1966). 

Peacock  v.  City  of  .Greenwood,  347  F.2d  679  (5th  Cir.  1965)  , 
involved  a  removal  petition  under  28  U.S.C.  §1443  (1)  sought  by 
civil  rights  activists  being  prosecuted  for  voter  registration 
activities.   Judge  Bell  (with  Wisdom  and  Woodbury)  followed  the 
Fifth  Circuit's  earlier  decision  in  Rachel  and  held  that  the 
federal  plaintiffs'  removal  petition  alleging  discriminatory 
application  of  a  state  statute  sufficiently  alleged  a  denial  of 
equal  civil  rights  under  §1443. 

Bell  went  on  to  discuss  two  novel  issues  not  directly  presented. 
First,  he  held  that  §1443  (1)  applied  only  to  laws  providing  for 
equal  rights  and  thus  not  to  the  due  process  clause  of  the  Four- 
teenth Amendment.   Second,  Bell  held  that  §1443  (2),  which  allows 
removal  of  a  prosecution  for  "any  act  under  color  of  authority  de- 
rived from  any  law  providing  for  equal  rights,"  is  not  available 
to  private  persons  but  only  to  federal  officials  seeking  removal. 

The  Supreme  Court  on  review  sustained  Bell  on  the  latter 


692 


-24- 


two  issues.   But  the  Court  reversed  Bell  on  the  primary  issue, 
holding  that  the  federal  plaintiffs  had  not  alleged  and  would 
be  unable  to  prove  that  they  would  be  conclusively  denied  equal 
civil  rights  by  the  Mississippi  state  courts.   Greenwood  v. 
Peacock,  384  U.S.  808  (1956). 

Walker  v.  State  of  Georgia,  405  F.2d  1191  (5th  Cir.  1969), 
involved  a  removal  petition  of  sit-in  demonstrators.   Reversing 
the  district  court's  denial  of  the  petition,  Judge  Bell  (with 
Coleman  and  Morgan)  held  that  since  the  sit-in  activities  were 
protected  by  Title  II  of  the  Civil  Rights  Act  of  1964,  a  feder- 
al court  hearing  on  the  state  motivation  for  arrest  and  prose- 
cution was  required.   In  this  ruling  Bell  followed  the  Supreme 
Court  decision  in  Rachel  and  a  number  of  Fifth  Circuit  opinions. 

Perkins  v.  State  of  Mississippi,  455  F.2d  7  (5th  Cir.  1972), 
panel  opinion  adopted  en  banc ,  470  F . 2d  1371  (5th  Cir.  1972) , 
concerned  the  removal  of  state  court  prosecutions  to  federal 
court  under  28  U.S.C.  §1443  pursuant  to  18  U.S.C.  §245,  the 
criminal  section  in  Title  II  of  the  Civil  Rights  Act  of  1968. 
The  federal  plaintiffs  seeking  removal  had  been  arrested  on  the 
highway  in  Rankin  County,  Mississippi,  for  resisting  arrest 
several  hours  after  they  had  participated  in  a  civil  rights 
demonstration  in  neighboring  Simpson  County.   The  federal  dis- 
trict court  denied  the  removal  petition. 

On  appeal-.  Judge  Coleman  (with  Clarke)  affirmed.   Judge 
Brown  dissented  at  length,  455  F.2d  at  11-61. 
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The  panel  opinion  was  adopted  en  banc  in  a  one  sentence 
per  curiam  opinion.  Judge  Bell  voting  with  the  majority.   Bell 
(with  Gewin)  also  filed  a  special  concurrence.   Brown  (with 
Wisdom,  Goldberg  and  Ainsworth)  dissented. 

In  his  special  concurrence  Bell  went  beyond  the  per  cur- 
iam opinion  and  the  panel  majority  by  stating  that  "18  U.S.C.A. 
§245  [the  criminal  section  enacted  in  Title  II  of  the  Civil 
Rights  Act  of  1968]  is  not  a  law  providing  for  equal  civil 
rights  within  the  confines  of  [28  U.S.C]  §1443."   470  F.  2d  at 
1371. 
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JURY  DISCRIMINATION 

Griffin  Bell  participated  in  relatively  few  cases  concern- 
ing racial  discrimination  in  the  selection  of  juries.   In  those 
in  which  he  participated  he  generally  followed  prior  Fifth  Cir- 
cuit law. 

In  Preston  v.  Mandeville,  428  F.2d  1372  (5th  Cir.  1970)  , 
Judge  Bell  significantly  advanced  the  right  to  trial  by  jury.   In 
this  case.  Judge  Bell  wrote  the  opinion  which  reversed  the  dis- 
missal of  an  action  by  blacks  seeking  to  serve  on  juries  in  Mobile 
County,  Alabama.   The  plaintiffs  had  shown  a  thirteen  percent  dis- 
parity between  the  jury  list  and  the  population,  but  their  proof 
had  been  by  scientific  sampling  of  the  eighteen  thousand  name  jury 
list.   Bell  held  that  this  method  of  proof  was  sufficient,  and 
that  plaintiffs  had  proved  a  prima  facie  case  of  racial  discrimi- 
nation . 

This  case  broke  new  ground  in  that,  for  the  first  time,  a 
federal  court  approved  the  use  of  scientific  sampling  to  demonstrate 
the  make-up  of  the  entire  list.   On  the  prima  facie  case,  it 
followed  recent  Supreme  Court  decisions  in  Carter  v.  Jury  Commission 
of  Greene  County,  396  U.S.  320  (1970),  and  Turner  v.  Fouche,  296  U.S. 
346  (1970). 
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Turner  v.  Fouche,  290  F.Supp.  648  (S.D.  Ga.  1968) (three- 
judge  court),  vacated,  396  U.S.  346  (1970),  was  an  affirmative 
lawsuit  challenging  the  method  by  which  grand  jurors  were  chosen. 
In  an  opinion  by  Dell,  the  three-judge  court  upheld  the  consti- 
tutionality of  a  discretionary  statute  for  juror  qualification 
and  required  the  defendants  to  reconstitute  the  grand  jury  list. 
Although  the  reconstituted  list  had  a  23  percent  disparity 
between  it  and  the  black  population,  the  court  approved  the 
revised  list.   It  also  upheld  the  requirement  that  grand  jurors, 
who  elected  the  school  board,  be  freeholders. 
"'     The  Supreme  Court  affirmed  the  constitutionality  of  the 
discretionary  statute  for  juror  qualification,  but  held  the 
freeholder  requirement  unconstitutional.   It  also  vacated  the 
finding  that  the  2  3  percent  disparity  was  constitutionally  ac- 
ceptable. 

In  Cobb  V.  Balkcorn,  339  F.2d  95  (5th  Cir.  1964),  Dell 
reversed  the  denial  of  relief  to  a  black  man  tried  in  a  county 
where  no  blacks  had  served  on  grand  or  traverse  juries  for  thirty 
years,  where  officials  testified  that  they  had  never  heard  of 
counsel  for  a  black  defendant  making  a  jury  challenge,  and  where 
the  trial  lawyer  for  the  petitioner  said  he  not  only  had  never 
seen  a  black  on  a  traverse  jury  in  the  county,  but  never  raised 
such  issues  because  "he  had  never  seen  a  jury  panel  in  the  county 
from  which  a  fair  and  impartial  jury  could  not  be  obtained 
even  though  there  were  no  Negroes  on  the  panel."   339  F.2d  at 
98.   Bell's  decision  was  in  accord  with  the  rulings  of  V7hitus 
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V.  Balkcon,  333  F.2d  496  (5th  Cir.  1964);  United  States  ex  rel. 
Seals  V.  Winan ,  304  F.2d  53  (5th  Cir.  1962);  and  United  States 
ex  rel.  Goldsby  v.  Harpole,  263  F.2d  71  (5th  Cir.  1950). 

In  Labat  v.  Bennett,  365  F.2d  698  (5th  Cir.  1968),  habeas 
corous  was  souqht  for  a  man  convicted  in  Orleans  Parish,  Louisi- 
ana.  The  panel  majority  found  discrimination 
in  the  selection  of  juries.   In  that  parish,  blacks  made  up 
10  percent  of  the  panels  summoned  for  jury  service,  though  they 
were  32  percent  of  the  population.   No  black  ever  served  on 
a  grand  or  petit  jury  panel  during  the  five  years  which  the 
evidence  covered.   Indeed,  only  once  had  a  black  man  served 
on  a  grand  jury  within  the  memory  of  people  living  in  that  parish, 
and  he  served  because  he  was  mistakenly  selected  as  a  v;hite  man, 
see  Michel  v.  Louisiana,  350  U.S.  91  (1955) ;  Eubanks  v.  Louisiana, 
356  U.S.  584  (1958) . 

Judge  Bell  dissented.   While  agreeing  that  the  exclusion 
of  daily  wage  earners  was  unconstitutional  as  the  majority  found, 
he  was  unwilling  to  find  a  prima  facie  case  of  racial  discrimination. 

The  Supreme  Court  denied  review  of  the  case  386  U.S.  991  (1969). 

In  Brooks  v.  Beto,  366  F.2d  1  (5th  Cir.  1966) ,  the  Fifth 
Circuit  upheld  the  constitutionality  of  intentionally  adding  blacks 
to  a  jury  list  to  make  the  list  conform  to  constitutional 
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standards  of  cross-sectional  representation.   Judge  Bell  wrote 
a  concurring  opinion  noting  that  the  majority  opinion  required 
not  only  that  jury  lists  represent  a  fair  cross  section  of  the 
community,  but  that  the  persons  making  the  selection  of  jurors 
must  be  familiar  with  the  segments  of  their  communities.   He 
feared  that  persons  would  be  able  to  challenge  their  convictions 
if  they  could  show  that  the  selectors  did  not  have  this  knowledge, 
though  the  list  itself  was  free  from  fault. 

Rabinowitz  v.  United  States,  366  F.2d  34  (5th  Cir.  1966), 
was  a  landmark  decision  involving  federal  jury  selection.   The 
central  issue  was  whether  the  educational  requirements  in  the 
applicable  federal  statute  were  maximum  standards,  v;hich  could 
not  be  added  to,  or  minimum  standards  v/hich  would  allow  the 
selectors,  called  keymen,  to  seek  the  most  qualified  persons. 
The  latter  resulted  in  fev;er  blacks  being  on  the  juries.   The 
majority  ruled  the  standards  v/ere  maximum,  and  found  racial 
discrimination  resulting  from  the  additional  standards. 

Judge  Bell  concurred  in  part  and  dissented  in  part.   He 
felt  that  the  defendants  had  failed  to  meet  their  burden  of 
proving  that  the  jury  list  was  not  properly  composed  despite 
the  fact  that  blacks  made  up  5.9  percent  of  the  jury  list 
where  the  population  v;as  34.55  percent  black.   He  thought  the 
fact  that  the  keymen  were  white  and  therefore  made  few  contacts 
with  blacks  was  essentially  irrelevant.   He  concluded  that  the 
percentage  disparity  was  adequately  explained  by  the  difference 
in  literacy  between  the  races. 
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EMPLOYMENT  DISCRIMINATION 

A  review  of  Griffin  Bell's  opinions  in  this  area  requires 
the  conclusion  that  Bell's  opinions  cannot  be  defined  as  pro-  or 
anti-civil  libertarian. 

A  review  of  Bell's  employment  discrimination  decisions 
follov/s  . 

In  Wells  V.  Ramsay,  Scarlett  &  Co.,  Inc.,  506  F.2d  436 
(5th  Cir.  1975)  ,  Judge  Bell  (with  Ainsworth  and  Roney)  ,  affirmed 
a  district  court's  denial  of  class  certification  and  the 
court's  dismissal  of  an  individual  claim  of  discrimination. 
Denial  of  class  certification  was  affirmed  on  the  grounds  that 
there  was  an  insufficient  "nexus"  between  the  plaintiff  as  a 
non-union  foreman  and  the  class  members  as  others  who  were  or 
might  be  employed  by  defendant  employer.   The  dismissal  v7as 
affirmed  on  the  grounds  that  the  "record  simply  does  not  sup- 
port [plaintiff's]  claim."   Id.  at  4  38. 

In  Petter\;ay  v.  Veterans  Administration  Hospital,  495  F.2d 
1223  (5th  Cir.  19  74) ,  Judge  Bell  (with  Coleman  and  Roney)  reversed 
a  district  court's  decision  which  had  dismissed  a  non-Title  VII 
race  claim  on  grounds  of  sovereign  immunity.   Applying  the  Fifth 
Circuit  decision   in  Deale  v.  Blount,  Bell  noted  that  those  claims 
which  were  in  the  nature  of  mandamus  were  proper,  and  that  the 
district  court  further  should  have  determined  whether  the  indi- 
vidual defendant's  actions  were  ultra  vires. 

In  the  course  of  the  decision.  Bell  noted  that  exhaustion 
of  administrative  remedies  was  not  raised,  and  that  retroactivity 
of  Title  VII  was  not  applicable  given  the  plaintiff's  failure 
to  file  timely.   In  a  subsequent  decision,  the  Supreme  Court  in 
Brown  v.  GSA,     U.S.     (1976)  held  that  Title  VII  preempts  all  other 
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employment  discrimination  remedies  against  the  federal  govern- 
ment. 

In  Duhan  v.  Goodyear  Tire  &  Rubber  Co. ,  494  F.2d  817  (5th 
Cir.  1974)  ,  Judge  Bell  (with  Tuttle  and  Goldberg)  vacated  and 
remanded  a  district  court's  denial  of  any  relief  beyond  enjoin- 
ing the  use  of  discriminatory  written  tests.   Following  earlier 
Fifth  Circuit  decisions.  Bell  required  an  injunction  against  the 
employer's  use  of  discriminatory  education  requirements,  held 
that  some  form  of  back  pay  and  seniority  revision  was  necessary, 
and  held  that  plaintiffs  were  entitled  to  attorneys  fees. 

In  Pettway  v.  American  Cast  Iron  Pipe  Co. ,  494  F.2d  211- 
267  (5th  Cir.  1974)  ,  Judge  Tuttle  (with  Goldberg)  reversed  a 
district  court  decision  denying  class-wide  back  pay  and  retro- 
active seniority  under  Title  VII.   In  a  review  of  the  employer's 
past  and  present  practices,  of  the  effects  of  the  past  practices 
on  present  practices,  and  of  the  applicable  Title  VII  law. 
Judge  Tuttle  outlined  the  type  of  class-wide  back  pay  and 
seniority  relief  to  which  the  plaintiffs  were  entitled. 

In  a  special  concurrence.  Judge  Bell  concurred  in  the 
result  but  dissociated  himself  from  Tuttle 's  analysis.   494 
F.2d  at  267-268.   The  Tuttle  analysis  was  subsequently  adopted 
by  the  Supreme  Court  as  to  back  pay  in  Albemarle  Paper  Co. 
V.  Moody,  422  U.S.  405  (1975)  and  as  to  retroactive  seniority 

in  Franks  v.  Bowman  Transportation  Co.  ,  ^U.S. (1976). 

.  In  Humphrey  v.  Southwestern  Portland  Cement  Company,  4  88 
F.2d  691  (5th  Cir.  1974)  ,  Judge  Bell  (with  Dyer  and  Clark) 
reversed  a  district  court's  finding  that  the  plaintiff  had  been 
denied  a  promotion  because  of  discrimination.   Bell  held  that 
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the  district  court  erred  in  making  inferences  favorable  to 
plaintiff  from  written  documents  contrary  to  the  live  testi- 
mony about  those  documents,  and  that  the  district  court  thus 
should  have  entered  a  judgment  for  the  employer. 

In  Rios  V.  Reynolds  Metals  Co. ,  467  F.2d  54  (5th  Cir.  1972), 
Judge  Bell  (with  Dyer  and  Clark)  reversed  the  dismissal  of  a 
Title  VII  complaint  filed  after  an  unfavorable  union  arbitra- 
tion decision.   Following  Fifth  Circuit  law  in  Hutchings  v.  U.S . 
Industries ,  428  F.2d  303  (5th  Cir.  1970)  ,  and  Sixth  Circuit  law 
in  Newman  v.  Avco  Corp. ,  451  F.2d  743  (6th  Cir.  1971)  ,  Bell  held 
that  a  district  court  is  not  bound  by  an  arbitration  decision. 

In  Hodgson  v.  Swing,  451  F.2d  526  (5th  Cir.  1971),  Judge 
Bell  (with  Ainsworth  and  Godbold)  affirmed  a  district  court's 
finding  that  an  employer  who  engaged  in  extensive  land  develop- 
ment was  subject  to  the  minimum  wage  requirements,  etc.,  of 
the  Fair  Labor  Standards  Act.   Bell  correctly  applied  several 
Supreme  Court  decisions  under  the  FLSA. 

In  Caldwell  v.  National  Brewing  Co.,  443  F.2d  1044  (5th 
Cir.  1971),  Judge  Bell  (with  Wisdom  and  Ainsworth)  reversed  a 
district  court's  dismissal  of  a  §1981  action  filed  by  a  plain- 
tiff who  had  intentionally  bypassed  his  Title  VII  remedies. 
Following  earlier  circuit  court  decisions,  the  panel  held  that 
a  §1981  action  could  not  be  dismissed  because  of  a  failure  to 
follow  Title  VII  remedies.   In  Sanders  v.  Dobbs  Houses ,  431  F.2d 
1097  (5th  Cir.  1970) ,  and  in  Boudreaux  v.  Baton  Rouge  Marine 
Contracting  Co. ,  437  F.2d  1011  (5th  Cir.  1971),  the  Fifth  Circuit 
had  held  that  an  unintentional  failure  to  meet  the  Title  VII 
prerequisite  did  not  bar  a  §1981  action.   In  Young  v.  IT&T,  438 
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F.2d  757  (3d  Cir.  1971),  the  Third  Circuit  had  gone  a  bit  further 
by  holding  that  a  §1981  action  similarly  is  not  barred  by  an 
intentional  failure  to  pursue  the  Title  VII  route.   In  his 
decision,  Dell  applied  the  spirit  of  the  Fifth  Circuit  decisions 
and  the  holding  by  the  Third  Circuit.   He  did  opine,  however, 
as  did  the  Third  Circuit,  that  a  district  court  properly  could 
take  jurisdiction  of. the  §1981  action  but  direct  the  parties 
to  pursue  the  conciliation  procedures  under  Title  VII. 

In  Oatis  v.  Crown  Zellerbach  Corp.,  398  F.  2d  496  (5th  Cir. 
1968) ,  rev'g  271  F.  Supp.  258  (E.D.  La.  1967) ,  Judge  Bell  (with 
Ainsworth  and  Godbold)  held  that  as  long  as  one  plaintiff  has 
met  the  administrative  prerequisites  to  filing  a  Title  VII 
action,  other  named  plaintiffs  and  members  of  the  class  may  be 
represented  by  that  one  plaintiff  in  a  Title  VII  class  action. 
Bell  also  held  that  the  scope  of  the  action  was  limited  to  the 
scope  of  the  filing  plaintiff's  administrative  complaint. 

The  first  aspect  of  the  ruling,  which  has  been  uniformly 
followed,  was  a  forward-looking  decision  under  Title  VII  class 
action  law  and  provided  an  important  link  to  the  subsequent 
development  of  Title  VII  class  action  law.   The  second  aspect 
was  restrictive,  and  its  limitation  has  been  by  other  courts  of 
appeals  decisions. 

In  Overnite  Transportation  Co.  v.  EEOC,  397  F.2d  368  (5th 
Cir.  1968) ,  Judge  Bell  (with  Brown  and  Hooper)  affirmed  a  dis- 
trict court's  order  requiring  employer  information  to  be  pro- 
vided to  the  EEOC.   Judge  Bell  applied  the  statutory  language 
of  Title  VII  to  bar  an  employer  from  questioning  the  relevancy 
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of  requested  information  after  the  20-day  period  allowed  in  the 
statute.   Bell  correctly  applied  the  statutory  language  of 
Title  VII. 

Allen  V.  City  of  Mobile,  466  F.2d  122  (5th  Cir.  1972), 
aff 'g  331  F.Supp.  1134  (S.D,  Ala.  1971),  a  non-Title  VII  case, 
involved,  inter  alia,  the  job  relatedness  of  a  severely  dis- 
criminatory written  test  used  to  select  police  officers.   Although 
the  test  had  not  been  validated  pursuant  to  any  professional  stan- 
dards much  less  pursuant  to  the  EEOC  Guidelines,  the  district 
court  held  the  test  to  be  job  related  and  hence  lawful. 

The  Fifth  Circuit  affirmed  in  an  opinion  by  Bell  and  Roney. 
Goldberg  dissented  at  length,  466  F.2d  at  122-131. 

In  Wade  v.  Mississippi  Coop.  Extension  Service,  528  F.2d 
508  (5th  Cir.  1976),  another  non-Title  VII  case,  the  district 
court  had  found  extensive  discriminatory  practices  including 
use  of  discriminatory  tests  not  validated  pursuant  to  the  EEOC 
Guidelines,  and  awarded  injunctive  relief,  back  pay,  and  attorneys 
fees. 

On  appeal,  Bell  (with  Dyer  and  Mehrtens)  relied  on  the 
per  curiam  majority  opinion  in  Allen  to  hold  that  test  valida- 
tion pursuant  to  the  EEOC  Guidelines  still  was  not  required 
by  the  Fifth  Circuit  in  non-Title  VII  cases;  he  affirmed  the 
'district  court  findings,  however,  on  the  ground  that  the 
findings  of  non- job-relatedness  were  not  clearly  erroneous. 
As  to  the  district  court  avrards  of  back  pay  and  attorneys  fees. 
Bell  vacated  and  remanded  for  determinations  of  §1981  and  §1983 
liability,  of  sovereign  immunity,  and  of  official  immunity. 
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Bell's  refusal  to  apply  tlie  EEOC  Guidelines  to  public 
employers  in  non-Title  VII  cases  left  the  Fifth  Circuit  out 
of  step  with  every  other  circuit  which  had  faced  this  issue. 
Compare,  e.g. ,  Castro  (1st  Cir.  1971),  Chance  (2d  Cir.  1972), 
Bridgeport  (2d  Cir.  1972)  ,  Harper  (4th  Cir.  1973)  ,  Carter 
(8th  Cir.  1972) ,  Douglas  (D.C.  Cir.  1975) . 

Nevertheless,  five  months  later,  the  Supreme  Court  in 

Washington  v.  Davis ,  426  U.S. (1976)  ,  reached  his  result  by 

holding  in  a  non-Title  VII  employment  case  that  without  proof 
of  intentional  discrimination  the  rational  basis  standard  of 
review  governed,  thereby  obviating  the  need  for  test  validation 
pursuant  to  the  EEOC  Guidelines. 

In  a  number  of  Title  VII  cases  Judge  Bell  decided  jurisdictional 
or  procedural  issues  in  favor  of  civil  rights  plaintiffs.   For 
example,  sitting  as  a  district  judge  in  Weeks  v.  Southern  Bell 
Tel.  &  Tel.  Co. ,  359  F.  Supp.  1219  (S.D.Ga  1971),  he  awarded 
attorneys  fees  to  trial  lawyers  for  plaintiff  in  a  sex  discrimi- 
nation case  where  the  plaintiff  lost  at  trial  and  prevailed  on 
appeal.   In  Oatis  v.  Crov/n  Zellerbach  Corp.  ,  398  F.2d  496  (5th 
Cir.  1968) ,  he  held  that  a  member  of  a  class  bringing  a  Title  VII 
action  need  not  have  brought  u   prior  charge  before  the  Equal 
Employment  Opportunity  Commission.   In  Caldwell  v.  National  Brew- 
ing Co.  ,  443  F.2d  1044  (5th  Cir.  1971),  he  reached  a  similar 
result  and  also  sustained  the  plaintiff's  independent  causes  of 
action  under  the  Civil  Rights  Acts  of  1866  and  1964.  In  Petterway 
v.  V.A.  Admin.  Hospital,  495  F.2d  1223  (5th  Cir.  1974)  ,  he  narrowly 
defined  the  doctrine  of  sovereign  immunity  so  as  to  preserve  the 
possibility  of  a  recovery  by  the  plaintiff. 
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One  other  case  in  which  Judge  Bell  reached  a  pro-civil 
rights  result  is  Wade  v.  Mississippi  Cooperative  Extension  Service, 
528  F.2d  508  (5th  Cir.  1976) ,  where  he  issued  broad  relief  to  black 
employees  and  patrons  of  state  agricultural  extension  services  who 
claimed  racial  discrimination  by  the  officials  sued. 
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HOUSING  DISCRIMINATION 

Griffin  Bell  wrote  only  two  reported  opinions  in  housing 
discrimination  suits.   The  results  were  mixed  from  a  civil 
rights  standpoint. 

In  Dean  v.  Ashling,  409  F.2d  754  (5th  Cir.  1969),  Bell 
(with  Phillips  and  Morgan)  ruled  that  a  trailer  park  was  within 
the  "other  establishments"  provision  of  the  public  accomodations 
section  in  Title  II  of  the  Civil  Rights  Act.   The  district  court 
had  erred  in  dismissing  the  case  on  grounds  that  plaintiffs  had 
failed  to  establish  that  there  was  space  for  rent  at  the  time 
they  were  refused.   Judge  Bell's  opinion  correctly  stated  that: 

"Plaintiffs  needed  to  shov;  no  more  than  that  the 
policy  or  practice  of  the  parks  was  to  deny  Negroes 
and  that  they  were  in  fact  denied.   The  burden  then 
should  have  been  shifted  to  the  trailer  park  opera- 
tors to  justify  the  denial."   409  F.2d  at  756. 

In  Love  V.  DeCarlo  Homes,  Inc.,  482  F.2d  613  (5th  Cir. 
1973) ,  appellants  representing  black  home  buyers  as  a  class 
alleged  that  a  residential  developer  and  tvra  banks  violated  the 
Civil  Rights  Act  of  1866  by  charging  more  for  homes  in  a  black 
subdivision  than  they  charged  for  comparable  housing  in  proxi- 
mately located  white  subdivisions.   The  buyers  appealed  from 
summary  judgment  against  them.,  relying  in  part  on  the  decision 
in  Baker  v.  F  &  F  Investment,  420  F.2d  1191  (7th  Cir.  1970), 
holding  that  the  charging  of  higher  prices  and  more  burdensome 
terms  for  black  purchasers  than  would  have  been  charged  to 
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whites  violated  the  Civil  Rights  Act  of  1866. 

Bell,  writing  for  the  Court,  conceded  some  similarities 
to  the  complaint  in  Baker,  but  upheld  the  dismissal  on  the 
ground  that  plaintiffs-appellants  had  failed  to  establish 
that  the  developer  either  had  refused  to  sell  blacks  homes 
located  in  the  white  subdivisions  or  had  sold  homes  in  the 
black  subdivision  to  whites  at  more  favorable  term.s.   It  is 
difficult  to  ascertain  the  precise  legal  theory  on  which  Bell 
relied  since  he  rejected  the  segregated  markets  theory  —  one 
black,  one  white  —  on  which  Baker  rested.   Further,  the  plain- 
tiffs in  DeCarlo  were  faced  with  an  easier  fact  pattern  than 
were  the  plaintiffs  in  Baker  because  the  DeCarlo  plaintiffs 
could  point  to  the  existence  of  comparable  and  proximately 
located  new  housing  offered  by  the  same  developer  for  which 
objective  valuation  was  easier  to  establish. 
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VOTING  RIGHTS 

In  the  wake  of  Baker  v.  Carr,  369  U.S.  186  (1962),  and  in 
the  years  subsequent  to  the  passage  of  the  Voting  Rights  Act 
of  1965,  Griffin  Bell  rendered  opinions  in  a  large  niomber  of 
voting  rights  cases.   A  review  of  these  opinions  does  not  re- 
veal a  common  thread.   Analysis  is  particularly  difficult  be- 
cause a  number  of  the  opinions  are  unsigned  per  curiam  opinions 
with  Bell  voting  with  the  majority.   Some  of  the  opinions  are 
pro-civil  libertarian,  while  others  are  not.   Some  of  the 
opinions  lie  well  within  precedent  while  others  do  not. 

A  review  of  Griffin  Bell's  voting  rights  opinions  follows. 

In  Sanders  v.  Gray,  203  F.  Supp.  158  (N.D.  Ga.  1962) (three 
judge  court)  Bell  (with  Tuttle  and  Hooper)  held  that  the  county 
unit  system,  by  which  party  nominees  were  selected  by  unit  vote, 
the  number  of  units  being  assigned  by  county  size  but  greatly 
malapportioned,  was  unconstitutional  in  practice  but  not  per  se. 

The  Supreme  Court  affirmed  the  injunction  but  vacated  for 
further  relief.  Gray  v.  Sanders,  372  U.S.  368  (1963).   The  Supreme 
Court  held  that  no  weighting  of  votes  was  to  be  allowed,  because 
even  a  perfect  apportionment  of  county  units  would  deny  the 
votes  of  the  losing  candidate  in  any  county. 

Toombs  V.  Fortson,  205  F.  Supp.  248  (N.D.  Ga.  1962) (three 
judge  court) (per  Tuttle,  with  Bell  and  Morgan),  struck  down  the 
apportionment  of  the  state  legislature  of  Georgia.   A  later 
opinion  approved  an  interim  apportionment  plan,  though  it  was 
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constitutionally  deficient,  allowing  the  legislature  more  time 
to  reapportion.   Toombs  v.  Fortson,  241  F.  Supp.  65  (N.D.  Ga. 
1965)  (three  judge  court)  ,  summarily  affirmed  384  U.S.  210  (1966)  . 

Wesberry  v.  Vandiver,  206  F.  Supp.  276  (N.D.  Ga.  1962) 
(three  judge  court) (per  Bell  with  Morgan,  Tuttle  concurring 
and  dissenting) ,  involved  an  effort  to  apply  the  one  person  one 
vote  principle  to  congressional  districts.   Georgia's  fifth 
district  had  two  to  three  times  the  number  of  persons  as  other 
districts.   While  agreeing  that  the  statute  was  arbitrary,  the 
court  dismissed,  believing  Colgrove  v.  Green,  328  U.S.  549  (1946)  , 
had  not  been  overruled.   Judge  Bell  held,  essentially,  that  there 
was  a  want  of  equity  in  the  court  stepping  into  the  state-federal 
relationship.   Judge  Tuttle  concurred  in  the  holding  that  injunc- 
tive relief  should  be  denied  to  give  the  legislature  an  oppor- 
tunity to  reapportion,  but   did   not  concur  in  the  holding  that 
the  federal  courts  could  grant  no  relief. 

The  Supreme  Court  reversed,  Wesberry  v.  Sanders ,  376  U.S.  1 
(1964) ,  ruling  that  apart  from  any  disparity  among  the  states  in 
the  number  of  members  of  Congress  each  state  has,  a  state  could 
not  raalapportion  within  its  boundaries. 

United  States  v.  Ward,  345  F  2d  857  (5th  Cir.  1965) ,  was 
an  action  against  the  voter  registrar  in  George  County,  Mississippi. 
The  district  court  had  entered  a  permanent  injunction  restraining 
officials  from  applying  more  stringent  standards  to  black  than  to 
whites.   The  United  States  appealed.   Judge  Bell,  writing  for  the 


709 


-41- 


panel,  held  that  where  there  is  a  finding  of  racial  discrimina- 
tion, the  Voting  Rights  Act,  42  U.S.C.  §1971  (e) ,  required  that 
such  a  finding  be  as  to  whether  or  not  the  discrimination  was 
pursuant  to  a  pattern  or  practice.   Bell  further  ruled  that  it 
was  erroneous  for  the  district  court  to  deny  relief  in  the 
form  of  "freezing"  —  a  legal  concept  by  which  a  state  was  pro- 
hibited, where  it  had  discriminated  in  voter  registration  in  the 
past,  from  adopting  more  stringent,  albeit  equally  applied  stan- 
dards, when  blacks  thereafter  sought  to  register. 

Both  holdings  fit  squarely  within  prior  law.   That  the 
finding  as  to  the  existence  of  a  pattern  or  practice  was  manda- 
tory had  been  settled  in  United  States  v.  Mississippi,  339  F.2d 
679  (5th  Cir.  1964)  . 

United  States  v.  Lynd,  349  F.2d  785  (5th  Cir.  1965),  was 
another  action  brought  against  a  voter  registrar  in  which  Judge 
Bell  wrote  the  opinion  applying  the  freezing  principle. 

Judge  Bell  concurred  specially  in  an  earlier  Lynd  opinion. 
United  States  v.  Lynd,  321  F.2d  26  (5th  Cir.  1963).   In  his 
special  concurrence.  Bell  objected  to  hearing  appeals  from  denials 
of  motions  for  preliminary  injunctions,  an  appellate  step  which 
had  been  used  by  the  Fifth  Circuit  to  overcome  inaction  of  recal- 
citrant judges.   Bell's  position  was  that  while  the  court  had  the 
power  to  act  as  it  did,  in  his  judgment  "it  was  more  properly  a 
matter  for  mandamus."   Use  of  the  writ  of  mandamus.  Judge  Bell 
believed: 
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"... would  have  afforded  the  District  Court  a  chance 
to  be  heard.   It  might  have  avoided  the  necessity  of 
this  court  taking  the  case  over  prior  to  a  decision 
in  the  District  Court.   It  would  have  avoided  the  raul- 
titudinuous  handling,  by  way  of  contempt  hearings  and 
otherwise,  since  the  grant  of  the  original  relief  by 
this  court,  with  no  further  action  having  been  taken  in 
the  interim,  on  the  main  case  in  the  District  Court. 
This  case  serves  as  a  classic  example  of  the  pitfalls  to 
be  encountered,-  with  the  attendant  disruption  and  de- 
lays in  the  orderly  administration  of  justice  when  courts 
depart  from  the  time-tested  processes  of  law."   321  F.2d 
at  28. 

Morrison  v.  Fortson,  261  F.  Supp.  538  (N.D.  Ga.  1966)  (per 
curiam)  (Bell,  Morgan  &  Smith),  was  a  suit  by  illiterate  and  semi- 
literate  voters  challenging  the  ban  on  using  stickers  or  stamps 
with  write-in  candidates'  names.   The  court  upheld  the  claim  that 
the  statute  was  unduly  restrictive  and  unconstitutional. 

Plaintiffs  also  challenged  a  statute  limiting  assistance  by 

one  elector  to  one  voter.   The  statute  had  allowed  assisters  to 

help  ten  people.   The  court  struck  down  the  limitation  and  ordered 

that  each  elector  could  assist  up  to  ten  voters.   (The  amended 

statute  did  not  apply  to  the  physically  infirm,  only  illiterates.) 

The  court  ruled: 

"The  new  statute,  in  our  view,  goes  too  far.   It  is  unduly 
restrictive.   We  hold  that  it  is  unconstitutional  in  that 
it  conflicts  with  the  Fourteenth  Amendment  to  the  Federal 
Constitution,  implemented  by  the  Voting  Rights  Act  of  1965 
which  extends  the  franchise  to  illiterates."   261  F.  Supp. 
at  541. 

In  Morris  v.  Fortson,  262  F,  Supp.  93  (N.D.  Ga.  1966)  (per 

curiam) (Tuttle,  Bell  &  Morgan),  the  complaint  was  filed  when  the 

governor's  race  did  not  result  in  a  majority  vote  for  any  one 
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candidate  and  the  legislative  election  for  governor  was  about 
to  be  held.   Plaintiffs  alleged  that  allowing  a  malapportioned 
general  assembly  to  elect  a  governor  was  in  violation  of  the 
one  person-one  vote  principle.   The  court  held  for  plaintiffs 
because  a  candidate  receiving  a  lesser  number  of  popular  votes 
could  be  elected  by  the  malapportioned  assembly. 

The  Supreme  Court  reversed  5-4,  Forston  v.  Morris ,  385 
U.S.  231  (1966) ,  stating  that  the  district  court  erroneously 
relied  on  Gray  v.  Sanders,  372  U.S.  368  (1963),  which  had  held 
to  be  unconstitutional  the  county  unit  system  of  electing 
governors  but  did  not  require  states  to  elect  their  governors 
by  popular  vote. 

Stoner  v.  Fortson,  359  F.  Supp.  579  (N.D.  Ga.  1972)  (three 
judge  court) ,  was  brought  by  J.  B.  Stoner  alleging  that  he  was 
financially  able  to  pay  the  $2,150  required  to  run  for  the 
United  States  Senate  but  was  unwilling  to  do  so  because  he  needed 
the  money  for  his  campaign.   The  court  upheld  standing  since  Stoner 
alleged  that  he  could  not  afford  the  fee,  that  he  was  unwill- 
ing to  pay  the  fee,  but  that  he  would  pay  the  fee  if  need  be  with 
the  help  of  voters  who  are  friends.   In  a  per  curiam  affirmance, 
the  Supreme  Court  struck  down  the  fee  under  Bullock  v.  Carter, 
405  U.S.  134  (1972) . 

Stoner  v.  Fortson,  379  F.  Supp.  704  (N.D.  Ga.  1974)  (three 
judge  court) (O'Kelley,  Bell  and  Henderson)  was  an  action  by  Stoner 
challenging  the  state  campaign  financial  disclosure  act's  require- 


712 


-44- 


raent  of  disclosure  of  contributions  to  non-judicial  political 
candidates  of  $101  or  more.   The  court  recognized  that  First 
Amendment  rights  might  be  infringed   (Stoner  had  alleged  that  he 
espoused  unpopular,  rightist  views)  but  upheld  that  statute  as 
protecting  the  integrity  of  the  electoral  process. 

Stoner  v.  Fortson,  345  F.  Supp.  1369  (N.D.  Ga .  1972)  (three 
judge  court)  was  an  action  to  enjoin  the  placing  of  David  H. 
Gambrell  on  the  ballot  for  United  States  Senator  with  the  desig- 
nation "incumbent".   Gambrell  had  been  appointed  to  the  office  by 
Governor  Carter  to  fill  the  unexpired  term  of  Richard  B.  Russell. 
Injunctive  relief  was  denied  by  the  court  because  the  case  was 
filed  too  late  for  a  court-ordered  reprinting  of  the  ballots. 

In  Edwards  v.  Sammons ,  437  F.  2d  1240  {5th  Cir.  1971),  a 
black  candidate  who  had  lost  an  election  by  five  votes  brought  an 
action  alleging  that  certain  voters  were  unconstitutionally  purged 
from  the  registration  list.   One  hundred  ninety-two  persons  had 
been  purged  from  the  registration  list  the  week  before  the  elec- 
tion.  Judge  Bell  reversed  the  district  court's  decision  to  abstain, 
which  had  been  based  on  allowing  the  state  an  opportunity  to  decide 
the  constitutionality  of  the  challenged  provisions,  one  of  which 
was  the  requirement  of  paying  a  property  tax  before  being  able  to 
vote. 

This  opinion  reflects  an  accurate  application  of  the  law: 
federal  courts  should  not  abstain  unless  the  state  act  could  be 
narrowed  by  state  court  construction  to  meet  constitutional 
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standards,  and  that  when  the  franchise  was  at  issue  federal 
courts  have  a  more  active  responsibility. 

Reese  v.  Dallas  County,  Alabama,  505  F.  2d  879  (5th  Cir.  1974) 
(en  banc),  rev'd,  421  U.S.  477  (1975),  was  an  action  brought  by 
voters  of  city  challenging  residential  districts  for  county 
commission  seats  though  elections  were  at-large.   The  effect  of 
the  residential  districts  was  that  only  one  resident  of  the  four 
member  commission  could  be  from  the  city,  though  the  city  had 
hald  the  population  of  the  county.   Relying  on  Dusch  v.  Davis,  3  87 
U.S.  112  (1967),  the  panel  majority  reversed  the  district  court's 
dismissal.   Judge  Bell  concurred  in  part  and  dissented  in  part, 
stating  that  while  he  believed  the  plan  was  prima  facially  discri- 
minatory, he  would  remand  for  further  evidentiary  hearings.   Racial 
discrimination  was  not  at  issue  in  the  case.   The  Supreme  Court 
unanimously  reversed  the  Fifth  Circuit,  holding  that  the  court  had 
incorrectly  ruled  that  the  plan  was  invalid  as  a  matter  of  law. 

In  Williams  v.  The  Democratic  Party  of  Georgia,  C.A.  No.  16286 
(N.D.  Ga.  April  6,  1972)  (three  judge  court),  aff 'd,  409  U.S.  809 
(1972) ,  the  plaintiff  sought  to  enjoin  the  state  Democratic  Party 
from  conducting  delegate  selection  until  the  party  had  submitted 
its  delegate  selection  rules  under  §5  of  the  Voting  Rights  Act  of 
1965,  42  U.S.C.  §1973c.   Prior  to  1972,  the  party  delegates  to  the 
National  Convention  had  been  selected  by  the  governor  but  in  1972 
the  procedure  was  changed  to  select  delegates  by  open  conventions 
in  the  ten  congressional  districts.   The  per  curiam  opinion  stated 
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that  while  the  Voting  Rights  Act  referred  to  "state  or  political 
subdivisions",  the  Act  made  no  reference  to  political  parties. 
And  while  there  may  be  some  doubt  as  to  whether  the  party  was  a 
political  subdivision,  the  court  noted  that  the  submission  under 
§5  must  be  done  by  the  chief  legal  officer  or  other  appropriate 
official  of  such  state  or  political  subdivision.   The  court  con- 
cluded that  since  the  state  has  no  connection  with  the  delegate 
selection  except  to  allow  the  party  rules  and  regulations  to  be 
filed  with  the  Secretary  of  State,  there  was  no  way  for  the  state 
party  to  compel  the  state  to  seek  approval  of  the  party's  rules 
under  the  Voting  Rights  Act.   For  this  reason  the  court  concluded 
that  the  Voting  Rights  Act  did  not  apply  to  the  rules  and  regula- 
tions promulgated  by  the  state  party. 

Toney  v.  White,  488  F.2d  310  (5th  Cir. ) (en  banc) ,  modifying 
476  F.2d  203  (5th  Cir.  1973),  was  a  racial  discrimination  challenge 
brought  by  defeated  black  candidates  seeking  to  upset  an  election 
alleging  unconstitutional  purging  of  the  registration  list.   The 
district  court  granted  relief,  setting  aside  the  election.   On 
appeal,  the  panel  affirmed  the  prospective  relief  but  held  the 
court  below  erred  in  upsetting  the  election.   The  ruling  was  that 
there  either  had  to  be  gross,  intentional  racial  discrimination 
or  the  suit  had  to  be  filed  prior  to  the  election. 

Judge  Bell  wrote  the  en  banc  opinion  holding  that  the  election 
should  be  upset  since  plaintiffs  could  not  be  faulted  for  not 
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bringing  the  suit  prior  to  election.   He  agreed  that  if  there 
was  no  rule  requiring  pre-election  suit,  parties  would  be  en- 
couraged to  wait  until  after  the  election,  and  seeking  to  upset 
it,  they  would  get  two  shots  at  the  electorate.   On  the  facts  of 
the  case,  where  the  .purge  started  only  a  month  before  the  elec- 
tion, where  private  lav/yers  would  have  to  be  found  and  the  facts 
investigated  before  suing,  etc.,  the  court  found  no  waiver  by 
plaintiffs. 

Bond  V.  Fortson,  334  F.  Supp.  1192  (N.D.  Ga.  1971) (three 
judge  court)  summarily  aff'd,  404  U.S.  930  (1971) (per  curiam), 
was  a  suit  by  citizens,  including  Julian  Bond  and  Andrew  Young, 
seeking  to  overturn  Georgia's  run-off  provision  (majority  vote 
requirement)  for  members  of  Congress.   Defendants  were  granted 
summary  judgment  on  the  ground  that  the  issue  was  not  ripe  for 
review.   The  court  found  that  plaintiffs  did  not  know  when  or  if 
they  would  run  for  Congress,  or  indeed  if  there  would  ever  be  a 
run-off. 

In  Burns  v.  Fortson,  C.A.  No.  17179  (N.D.  Ga.  Sept.  27,  1972) 
(three  judge  court)  affirmed,  410  U.S.  686  (1973),  plaintiffs 
challenged  Georgia's  registration  cut-off  statute  which  stopped 
registration  for  fifty  days  prior  to  a  general  election  as  being 
inconsistent  with  Dunn  v.  Blumstein,  405  U.S.  330  (1972) .   Persons 
could  register  during  this  period  but  would  not  be  permitted  to 
vote  in  the  upcoming  election.   The  court  held  in  a  per  curiam 
opinion  that  50  days  was  necessary  and  that  plaintiffs  had  not 
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demonstrated   that  it  was  excessive  or  unreasonable.   The 
Supreme  Court  affirmed  stating  that  the  record  before  the  district 
court  demonstrated  that  the  50  days  period  was  administratively 
necessary  for  orderly  elections  but  concluded  that  "the  50-day 
registration  period  approaches  the  outer  constitutional  limits  in 
this  area..."   410  U.S.  at  687. 
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MISCELLANEOUS  CONSTITUTIONAL  LAW 

Griffin  Bell's  judicial  record  in  the  area  of  general  con- 
stitutional rights  may  be  characterized  as  mixed.   A  review  of 
his  decisions  follows: 

The  most  well-known  example  of  Griffin  Bell's  interpretation 

of  the  First  Amendment  is  Bond  v.  Floyd,  251  F.  Supp.  333  (N.D. 

Ga.  1966) (three  judge  court),  rev'd  385  U.S.  116  (1966).   Julian 

Bond  was  denied  his  seat  in  the  Georgia  House  of  Representatives 

for  statements  made  criticizing  the  United  States  war  effort  in 

Vietnam  and  admiring  the  courage  of  those  who  resited  conscription 

into  that  war.   In  a  case  of  first  impression.  Judge  Bell,  for  a 

2-1  majority,  over  the  dissent  of  Chief  Judge  Tuttle,  upheld 

Bond's  exclusion  from  the  legislature.   The  critical  passage  of 

Bell's  opinion  was  as  follows: 

"[Bond's  Statment]  is  a  call  to  action  based  on 
race;  a  call  alien  to  the  concept  of  the  pluralistic 
society  which  makes  this  nation.   It  aligns  the  or- 
ganization with  '...colored  people  in  such  other 
countries  as  the  Dominican  Republic,  the  Congo,  South 
Africa,  Rhodesia...' 

"The  call  to  action,  and  this  is  what  we  find  to  be  a 
rational  basis  for  the  deicision  which  denied  Mr.  Bond 
his  seat,  is  that  language  which  states  that  SNCC  sup- 
ports those  men  in  this  country  who  are  unwilling  to 
respond  to  a  military  draft."   251  F.  Supp.  at  344. 

The  Supreme  Court  unanimously  reversed.   In  an  opinion  by 

Chief  Justice  Warren  the  Court  held: 

"The  manifest  function  of  the  First  Amendment  in  a 
representative  government  requires  that  legislators 
be  given  the  widest  latitude  to  express  their  views 
on  issues  of  policy...  We  therefore  hold  that  the 
disqualification  of  Bond  from  membership  in  the 
Georgia  House  because  of  his  statements  violated 
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Bond's  right  of  free  expression  under  the  First 
Amendment."   385  U.S.  at  136-137. 

Three  years  later  in  another  First  Amendment  case.  Brooks 
V.  Auburn  University,  412  F.2d.  1171  (5th  Cir.  1969),  Judge  Bell 
for  the  majority  affirmed  a  district  court  decision  that  the 
president  of  a  university  could  not  prohibit  Rev.  William  Sloane 
Coffin  from  speaking  on  campus  when  invited  by  a  recognized 
student  organization,  but  limited  his  holding  to  a  situation 
where  no  university  rules  governed  the  president's  discretionary 
determination  over  invitations. 

In  Hamer  v.  Musselwhite,  376  F.2d  479  (5th  Cir.  1967), 
plaintiffs  challenged  the  constitutionality  of  a  city  ordinance 
which,  on  its  face,  prohibited  all  parades  and  similar  demonstra- 
tions on  the  four   streets  surrounding  the  local  courthouse. 
Judge  Bell  viewed  the  statute  in  light  of  its  history  of  enforce- 
ment, which  he  believed  demonstrated  that  the  statute  was  under- 
stood to  prohibit  only  parades  on  the  streets  themselves,  but  not 
on  the  shoulders  and  sidewalks.   Judge  Bell  for  the  majority  up- 
held the  statute,  so  construed,  as  a  reasonable  accomodation  of 
First  Amendment  rights  and  the  police  powers  of  the  city. 

United  States  v.  Thevis ,  484  F,2d  1149  (5th  Cir.  1973)  was 
an  obscenity  prosecution.   Judge  Bell  held  for  the  majority  that 
conviction  under  federal  obscenity  law  did  not  require  proof  that 
the  defendant  knew  the  materials  to  be  legally  obscene.   Regard- 
less of  good  faith  belief  by  the  defendant  that  the  materials  were 
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not  illegal,  conviction  could  be  obtained  upon  proof  only  that 
the  defendant  was  aware  of  the  nature  of  the  materials.   Judge 
Bell  also  held  the  statute  v;as  not  overbroad  even  though  it  covered 
transportation  of  allegedly  abscene  materials  for  personal  use, 
and  even  though,  as  Judge  Bell  acknowledged,  use  of  obscene 
materials  within  the  privacy  of  one's  own  home  would  be  protected 
activity.   In  both  of  the  above  holdings.  Bell  reflects  the  view 
taken  by  the  majority  of  the  present  Supreme  Court. 

The  case  also  presented  the  retroactive  effect  of  Miller  v. 
California,  413  U.S.  15  (1973),  which  in  some  respects  tightens 
but  for  the  most  part  broadens  the  category  of  materials  consi- 
dered legally  obscene.   Bell  held  that  defenjiants  charged  with 
conduct  which  predated  Miller  were  entitled  to  its  benefits  but 
were  not  to  be  judged  by  its  stricter  standards.   Then,  in  a  one- 
page  chart.  Judge  Bell  listed  the  12  publications  alleged  to  be 
obscene  and  simply  answered  "yes"  or  "no"  as  to  whether  each 
publication  met  the  various  criteria  established  for  obscenity. 
No  reasons  were  given.   Six   of  the  publications  were  held  to  be 
obscene  under  the  pre-Miller  standards.   Bell  indicated  his  belief 
that  all  12  publications  would  be  legally  obscene  under  Miller. 

In  Cooley  v.  Endictor,  458  F.  2d  513  (5th  Cir.  1972) ,  Judge 
Bell  was  one  member  of  a  panel   that  decided  in  a  per  curiam 
opinion  that  Younger  v.  Harris,  401  U.S.  37  (1971),  and  more 
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particularly,  Boyle  v.  Landry,  401  U.S.  77  (1971),  prohibited 
federal  court  injunctions  against  threatened  state  court  pro- 
secutions.  The  decision  in  Cooley  predated  by  one  month  the 
Fifth  Circuit's  initial  decision  in  Becker  v.  Thompson,  459 
F.2d  yiy,  rehearing  and  rehearing  en  banc  denied  463  F.2d  1338 
(5th  Cir.  1972),  which  discussed  at  length  the  availability  of 
declaratory  relief  where  there  was  a  threatened  prosecution 
but  no  ongoing  state  criminal  proceeding.   Becker,  a  two- to-one 
decision,  v;as  reversed  sub  nom.,  Steffel  v.  Thompson,  415  U.S. 
452  (1974)  which  made  it  clear  that  the  February  sextet  of 
Younger  v.  Harris  did  not  apply  v;here  there  was  no  ongoing 
criminal  prosecution.   The  Cooley  decision  sought  to  extend 
Younger  in  a  summary  affirmance  without  a  full  discussion  of 
the  issues.  

Morgan  v.  Wofford,  472  F.2d  822  {5th  Cir.  1973)  was  a 
challenge  by  a  state  parolee  alleging  that  he  was  required  to 
pay  restitution  without  a  hearing  on  the  amount  due.   The  major- 
ity reversed  the  dismissal,  but  Bell  pointed  out  that  "[i]n  for- 
mulating relief  the  district  court  should  consider  v/hether  the 
questions  presented  are  so  analogous  to  habeas  corpus  relief 
as  to  require  exhaustion  of  state  remedies."  472  F.2d  at  829. 

Lane  v.  Correll,  434  F.2d  598  (5th  Cir.  1970),  involved 
the  constitutionality  of  a  city  ordinance  which  required  all 
persons  including  paupers  to  pay  a  $15  fee  for  citizen  initia- 
tion of  an  arrest  warrant.   Reversing  the  district  court's  dis- 
missal of  the  complaint.  Judge  Bell  (with  Ainsworth  and  Godbold) 
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applied  the  equal  protection  teachings  of  Griffin  v.  Illinois, 
351  U.S.  12  (1956)  and  held  that  the  complaint  had  stated  a  cause 
of  action  "upon  which  relief  might  have  been  granted.   Whether 
relief  should  be  granted  is  quite  another  matter...."   434  F.2d 
at  599-600. 

In  Shaw  v.  Hospital  Authority  of  Cobb  County,  507  F.2d  625 
(5th  Cir.  1975) ,  podiatrists  as  a  class  were  denied  staff  mem- 
bership at  a  public  hospital.   Judge  Bell  for  the  majority  re- 
jected an  equal  protection  challenge  which  would  have  resolved 
the  controversy  on  the  merits  by  declaring  the  classification 
without  rational  basis.   Instead,  he  held  that  plaintiff  had  been 
deprived  of  a  protected  liberty  interest  -  the  right  to  practice 
his  profession  -  without  adequate  procedural  due  process.   In  a 
concurring  opinion,  Chief  Judge  Brown  expressed  doubts  as  to  the 
wisdom  of  remanding  the  case  for  further  administrative  hearings 
when  the  only  remaining  issue  would  be  the  substantive  validity 
of   the  classification  which,  he  believed,  could  not  withstand 
constitutional  scrutiny. 

In  another  equal  protection  case,  Parker  v.  Sec'y  of  Dept. 
of  H.E.W. ,  453  F.2d  850  (5th  Cir.  1972),  Judge  Bell  for  the 
majority  upheld  a  provision  of  the  federal  social  security  law 
denying  payments  to  an  otherwise  entitled  child  if  the  child  is 
"illegitimate".   Judge  Bell  believed  that  such  classif icatioln 
serves  the  rational  purpose  "of  strengthening  and  preserving 
family  ties ."   453  F.  2d  at  851.   Substantial  Supreme  Court 
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decisions  have  rejected  similar  arguments  in  defense  of  other  sta- 
tutes which  discriminate  on  the  basis  of  illegitimacy.   See  e.g., 
Weber  v.  Aetna  Casualty  &  Surety  Co. ,  406  U.S.  164  (19  72) (workmen' s 
compensation);  New  Jersey  Welfare  Rights  Org,  v.  Cahill,  411  U.S. 
619  (1973)  (state  welfare  provision) . 

Cooper  V.  Nix,  496  F.2d  1285  (5th  Cir.  1974)  is  an  opinion 
which  provided  unusual  relief.   The  suit  was  a  challenge  brought 
by  21  and  22  year  old  students  challenging  a  state  university 
rule.   The  rule  required  all  unmarried  full-time  undergraduate 
students,  regardless  of  age,  to  live  in  on-campus  residence  halls 
where  space  was  available.   The  complaint  was  that  the  university 
granted  exemptions  to  persons  23  years  of  age  and  older  but  not 
to  persons  in  plaintiffs'  class.   The  district  court  held  the 
exemption  denied  equal  protection  to  persons  in  the  age  groups 
of  21  and  22,  and  enjoined  the  requirement  that  these  students 
live  on  campus.   Judge  Bell  ruled  that  the  exemption  should  not 
apply  to  anyone  -  all  students,  including  those  23  years  of  age 
and  older,  would  be  required  to  live  on  campus. 

The  Fifth  Circuit  has  had  considerable  opportunity  to  discuss 
the  subject  of  personal  privacy  as  reflected  in  choice  of  hair  style 
by  public  school  students.   Judge  Bell's  desisions  have  supported 
seemingly  inconsistent  results  except  in  one  respect  -  an  express 
displeasure  that  such  issues  were  presented  for  judicial  resolution. 

In  his  first  case  on  this  subject.  Griffin  v.  Tatum,  425  F.2d 
201  (5th  Cir.  1970) ,  Judge  Bell  considered  the  claim  of  a  student 
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who  was  suspended  for  wearing  hair  that  was  "blocked"  in  the  back 
rather  than  tapered  as  required  by  school  regulations  prohibiting 
"Beatle"  haircuts.  Bell  cautiously  treated  the  school  regulation 
as  applied,  reversing  the  district  judge's  holding  that  the  regu- 
lation was  facially  invalid. 

In  Stevenson  v.  Bd.  of  Education  of  Wheeler  County,  426  F.2d 
1154  (5th  Cir.  1970)  ,  Judge  Bell  upheld  the  suspension  from 
school  of  students  who  refused  to  shave.   He  further  indicated 
that  in  subsequent  cases  of  this  type,  exhaustion  of  administrative 
remedies  might  be  required   notwithstanding  the  Supreme  Court's 
consistent  refusal  to  require  exhaustion  in  cases  brought  under 
42  U.S.C.  §1983. 

Judge  Bell's  desire  to  remove  such  cases  from  the  federal 
judiciary  is  even  m.ore  apparent  in  Karr  v.  Schmidt,  460  F.2d  609 
{5th  Cir.  1972)  ,  where  a  closely  divided  en  banc  court  upheld  a 
high  school  regulation  of  hair  length  for  male  students.   Without 
amplification.  Judge  Bell  concurred  on  the  ground  that  the  case 
did  not  present  "a  substantie-l  federal  question",  460  F.2d  at  618, 
while  stating  that  plaintiff  had  failed  to  show  that  the  regulation 
was  arbitrary  or  without  rational  basis. 

In  Lansdale  v.  Tyler  Jr.  College,  470  F.2d  659  (5th  Cir.  1^72), 
the  court  en  banc  determined  that  a  college  could  not  enforce   a 
hair  style  regulation  identical  in  all  critical  respects  to  that 
upheld  in  Karr  for  high  school  students.   Bell  concurred  but  again 
intimated  his  disapproval  of  the  scope  of  section  1983  jurisdiction 
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that  allowed  such  a  question  to  be  raised  in  court,  suggesting  that 
exhaustion  of  remedies  should  be  a  necessary  prerequisite  to  judi- 
cial relief. 

Gates  V.  Collier,  489  F.2d  298  (5th  Cir.  1973)  was  a  case  in- 
volving challenges  under  42  U.S.C.  §1983  to  the  conditions,  opera- 
tion and  administration  of  the  Mississippi  prison  system.   The 
district  court  granted  broad  relief  on  all  counts  and  in  addition 
granted  attorneys  fees.   The  Fifth  Circuit  panel  in  an  opinion  by 
Tuttle  affirmed,  stating  that  the  Eleventh  Amendment  did  not  bar 
such  an  award  and  that  the  funds  could  come  from  the  budget 
allocated  to  the  Department  of  Correction  by  the  state  legislature. 

Thereafter,  the  Supreme  Court  decided  Edelman  v.  Jordan,  415 
U.S.  651  (1974),  and  Alyeska  Pipeline  Service  Co.  v.  The  Wilderness 
Society,  421  U.S.  240  (1975),  which  together  barred  an  award  of 
attorneys  fees  against  state  officials  except  in  cases  where  they 
acted  in  bad  faith.   Gates  was  reheard  en  banc.  Gates  v.  Collier, 
522  F.2d  81  (5th  Cir.  1975).   In  a  per  curiam  opinion,  with  Bell 
in  the  majority,  the  Fifth  Circuit  vacated  and  remanded  the 
attorneys  fees  decision  to  the  district  court  for  reconsideration 
in  light  of  Alyeska  and  Edelman.   Six  judges  dissented,  arguing 
that  the  record  showed  bad  faith  by  the  defendants  in  pursuing 
the  protracted  Gates  litigation,  and  that  the  district  court  had 
made   findings  "that  defendants'  actions  were  unreasonable  and 
obdurately  obstinate."  522  F.2d  at  82. 
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In  Lane  v.  Correll,  434  F.2d  598  (5th  Cir.  1970),  Judge  Bell 
v;rote  for  a  panel  that  struck  down  a  Florida  filing  fee  for  issu- 
ance of  an  arrest  warrant  on  the  ground  that  it  impermissibly  dis- 
criminated against  indigents  by  denying  them  access  to  the  criminal 
justice  system. 

In  Georgia  Conference  of  AAUP  v.  Board  of  Regents,  246  F. 
Supp.  553  (N.D.  Ga.  1965),  Judge  Bell  for  a  three  judge  district 
court  held  invalid  two  Georgia  statues  that  required  teachers  in 
public  schools  and  colleges  take  oaths       (1)  that  they  would 
refrain  from  subscribing  to  or  teaching  any  theory  of  government 
"inconsistent  with  the  fundamental  principles  of  patriotism  and 
high  ideals  of  Americanism",  and  (2)  that  they  have  "no  sympathy 
for  the  doctrines  of  Communism". 

In  Sims  v.  Fox,  505  F.2d  857  (5th  Cir.  1974),  a  majority  of 
the  court  in  a  9-6  decision  affirmed  a  district  court  decision 
that  dismissed  the  complaint  of  a  reserve  Air  Force  officer  who 
had  been  discharged  from  the  Air  Force  without  a  hearing.   The 
officer  had  pleaded  nolo  contendere  to  a  charge  of  indecent  exposure. 
Judge  Bell  joined  Judge  Tuttle's  dissent  that  rejected  the  majority's 
ground  that  the  officer  had  no  "property  right"  in  continued  em- 
ployment and  maintained  the  officer  was  entitled  to  a  due  process 
hearing. 

In  Dilworth  v.  Riner,  343  F.2d  226  (5th  Cir.  1965),  Judge  Bell's 
opinion  for  the  panel  held  that  a  district  court  had  power  under 
the  Civil  Rights  Act  of  1964  to  issue  a  temproary  restraining 
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order  enjoining  the  prosecution  of  blacks  in  state  court  for 
breach  of  the  peace  resulting  from  peaceful  attempts  to  assert  a 
right  to  service  in  a  restaurant  covered  by  Title  II  of  the  Act. 
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PRISONERS*  RIGHTS 

Griffin  Bell  participated  in  at  least  three  cases  involving 
the  civil  rights  of  prisoners.   In  each  case  he  upheld  the  pri- 
soners' claims  that  their  rights  were  denied. 

In  United  States  v.  McCullough,  405  F.2d  722  (5th  Cir.  1969), 
the  issue  was  whether  several  maximum  sentences  running  concur- 
rently were  to  betreated  as  a  maximum  sentence  for   the  prupose 
of  crediting  a  prisoner  with  time  spent  in  jail  prior  to  sentenc- 
ing under  18  U.S.C.  §3568.   (The  practice  at  the  time  was  that 
a  prisoner  v/as  not  entitled  to  jailtime  credit  unless  he  has  re- 
ceived the  maximum  sentence  provided  by  law.) 

The  government  had  contended  that  the  prisoners  were  not 
entitled  to  the  credit  for  time  spent  in  jail  prior  to  sentence 
because,  although  they  had  received  the  maximum  sentence  on  each 
of  their  convictions,  the  several  sentences  of  each  prisoner  were 
imposed  to  run  concurrently  with  each  other,  rather  than  consecu- 
tively.  Therefore,  the  government  took  the  position  that  the  pri- 
soners had  not  received  the  maximum  sentence  because  the  sentenc- 
ing judge  could  have  imposed  the  sentences  to  be  served  consecu- 
tively. 

In  a  case  of  first  impression  in  the  Fifth  Circuit,  Bell 
rejected  this  view,  holding  that  the  prisoner  had  received  the 
maximum  sentence  on  each  count  and  therefore  had  received  the 
maximum  sentence. 

In  another  case,  Taylor  v.  Blackwell,  418  F.  2d  199  (5th 
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Cir.  1969) ,  a  prisoner  filed  a  pro  se  complaint  alleging  that 
his  good  time  had  been  forfeited  illegally.   The  district  court 
dismissed  the  action  without  requiring  defendants  to  show  cause. 
Bell  reversed  the  district  court's  dismissal  on  the  ground  that 
the  allegations  in  the  complaint  "were  such  as  to  at  least  re- 
quire an  order  to  shov/  cause."   418  F.2d  at  200.   Bell  stated 
that  the  district  court  should  make  its  determination  "in  light 
of  the  standard  v/hich  is  applicable  to  prisoner  discipline  cases, 
i.e.,  whether  there  existed  arbitrariness  or  an  abuse  of  discre- 
tion on  the  part  of  prison  officials  in  their  decision. .. order- 
ing forfeiture  of  petitioner's  good  time."   418  F.2d  at  200-201 
[citation  omitted] .   This  v;as  the  standard  to  be  applied  at  the 
time,  and  Bell  follov;ed  well-established  precedent. 

In  Thompson  v.  United  States,  492  F.2d  1082  {5th  Cir.  1974), 
a  prisoner  had  brought  an  action  to  recover  back  compensation 
for  injuries  sustained  during  the  course  of  his  employment  in 
federal  prison  industries.   The  district  coutt  granted  the  govern- 
ment's motion  to  dismiss. 

Bell  reversed,  holding  that  a  regulation  barring  the  pro- 
cessing of  claims  for  accident  compensation  until  30  days  prior 
to  the  disabled  prisoner's  release  did  not  bar  the  prisoner  from 
obtaining  partial  compensation.   Bell  characterized  the  regula- 
tion as  arbitrary  and  capricious.   He  also  construed  the  prison- 
er's complaint  more  liberally  than  the  district  court  since  the 
district  court  never  reached  the  question  of  partial  compensation. 
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CRIMINAL  LAW 

An  analysis  of  Griffin  Bell's  decisions  in  the  field  of 
criminal  law  is  limited  by  the  generally  short  and  conclusory 
nature  of  many  of  his  opinions.   Perhaps  this  is  the  inevitable 
result  of  being  presented  time  and  again  v;ith  claims  seemingly 
lacking  in  merit  by  counsel  appointed  to  fulfill  the  accused's 
statutory  right  of  appeal.   In  any  event,  the  reader  is  often 
left  without  a  feasible  way  to  determine  the  reasons  behind 
the  result  that  has  been  reached.   An  unusual  example  of  this 
is  United  States  v.  Thevis,  484  F.2d  1149  (5th  Cir.  1973), 
where  Judge  Bell  merely  listed  the  12  publications  alleged  to 
be  obscene  on  a  one-page  chart  and  answered  "yes"  or  "no" 
whether  each  publication  met  the  listed  criteria  for  obscenity 
without  further  elaboration. 

Many  of  Judge  Bell's  opinions  supported  the  rights  of 
defendants.   Nearly  as  often,  they  did  not.   Griffin  Bell's 
opinions  generally  are  an  application  of  established  principles 
of  constitutional  law  to  the  facts  of  particular  cases.   But 
no  tendency  to  evade  the  mandate  of  the  Supreme  Court  is 
detected;   nor  is  there  an  indication  of  a  desire  to  explore 
unanswered  questions  or  to  define  more  clearly  the  rights  of 
persons  accused  of  crime. 

The  s\ammary  of  cases  below  does  not  include  cases  where  no 
new  law  was  developed,  where  the  questions  were  primarily  factual. 
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' or  where  the  issues  turned  on  statutory  construction. 

Judge  Bell  has  been  the  author  of  two  wiretapping  opinions, 
In  United  States  v.  Skloroff ,  506  F.2d  837  (5th  Cir.  1974), 
Judge  Bell  for  the  majority  of  the  panel  upheld  the  constitu- 
tionality of  Title  III  of  the  Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968,  which  authorized  ;:he  use  of  electronic 
surveillance  for  criminal  investigations.   Judge  Bell  cited 
opinions  in  other  circuits  reaching  the  same  result  and 
indicated  his  belief  that  the  new  law  was  in  accord  with 
applicable  Supreme  Court  decisions.   The  Supreme  Court  has 
never  explicitly  ruled  on  the  constitutionality  of  this 
statute. 

In  United  States  v.  Brown,  484  F.2d  418  (5th  Cir.  1973), 
Judge  Bell  created  new  law  by  sanctioning  the  use  of  wire- 
taps for  foreign  intelligence  without  first  securing  judicial 
approval  through  a  warrant  procedure.   He  stated: 

"[Bjecause  of  the  President's  constitutional  dv.ty 
to  act  for  the  United  States  in  the  field  of  foreign 
relations,  an  inherent  pov;er  to  protect  national  secu- 
rity in  the  context  of  foreign  affairs,  v;e  reaffirm.  .  . 
th'^.t  the  President  may  constitutionally  authorize 
warrantless  wiretaps  for  the  purpose  of  gathering  foreign 
intelligence."  484  F.2d  at  426. 

The  Supreme  Court  has  yet  to  resolve  this  issue,  though  it  has 
indicated  that  judicial  warrants  are  required  for  wiretap  in- 
vestigations related  to  domestic  security.   United  States  v. 
United  States  District  Court  for  the  E.D.  Michigan,  4  07  U.S. 
297  (1972)  . 
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In  Lyles  v.  Beto,  329  F.2d  332  (5th  Cir.  1964),  wnich 
pre-dated  the  Supreme  Court's  decision  in  Miranda  v.  Arizona, 
384  U.S.  486  (1966),  the  suspect  had  demanded  counsel  during 
post-indictment  interrogation  by  the  police.   Counsel  was 
denied.   This  denial  was  affirmed  by  Judge  Bell,  who  held  that 
counsel  was  not  req.uired  in  all  such  cases,  preferring  to 
proceed  on  a  case-by-case  "fundamental  fairness"  approach.   The 
Supreme  Court  vacated  Bell's  decision  for  reconsideration 
in  light  of  Massiah  v.  United  States,  377  U.S.  201  (1964).   See 
Lyles  V.  Beto,  377  U.S.  201  (1964).   By  the  time  the  case  was 
heard  on  remand,  Miranda  had  been  decided,  elaborating  on 
the  rights  of  an  accused  during  pre-trial  official  interr- 
ogation and  adopting  an  analysis  other  than  the  one  employed 
by  Judge  Bell.   The  Court  also  determined  that  Miranda  was 
not  to  be  applied  retroactively  and  thus  affirmed  the 
conviction.   Lyles  v.  Beto,  363  F.2d  503  (5th  Cir.  1966) 
Cper  curiam)  . 

Other  cases  by  Judge  Bell  dealing  with  Miranda  issues 
do  not  form  a  consistent  pattern.  In  United  States  v.  Salimas, 
439  F.2d  376  (5th  Cir.  1971),  the  court  per  Judge  Bell  held 
that  a  defendant  subjected  to  a  strip  search  by  customs  off- 
icials was  in  "custody"  and  therefore  entitled  to  be  informed 
of  his  rights  under  Miranda.   However,  in  United  States  v. 
Robertson,  425  F.2d  1386  (5th  Cir.  1970),  a  person  suspected 
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of  having  possession  of  a  stolen  automobile  was  not  afforded 
Miranda  warning  when  detained  on  the  street,  and  the  admission 
of  inculpatory  statements  made  by  the  suspect  during  such  "on 
the  scene"  questioning  was  upheld  by  Judge  Bell.   Judge  Bell 
also  held  in  Turner  v.  United  States,  387  F.2d  333  (5th  Cir. 
1968) ,  that  the  court  must  conduct  its  inquiry  as  to  whether 
Miranda  has  been  violated  outside  the  presence  of  the  jury  and 
the  defendant  be  given  an  opportunity  to  testify. 

In  Stone  v.  United  States,  357  F.2d  257  (5th  Cir.  1966) 
vacated  390  U.S.  204  (1968),  Judge  Bell  upheld  against  Fifth 
Amendment  challenge  the  constitutionality  of  a  tax  statute  that 
required  the  registration  -of  persons  intending  to  engage  in 
illegal  gambling  activities.   The  Supreme  Court  struck  do^-m  this 
statute  in  Marchetti  v.  United  States,  390  U.S.  39  (1968),  and 
vacated  the  Stone  decision. 

With  the  emergence  of  the  Burger  Court,  Judge  Bell's  deci- 
sions have  been  more  consistent  with  Supreme  Court  rulings. 
In  two  recent  cases,  the  dissents  of  Judge  Bell  have  been  adopted 
by  the  Supreme  Court.   In  United  States  v.  Kasmir,  499  F.2d  444 
(5th  Cir.  1975) ,  the  Fifth  Circuit  ruled  inadmissible  financial 
records  seized  from  the  attorney  of  the  taxpayer  by  the  IRS. 
Bell  dissented  on  the  ground  that  the  records  in  question,  which 
\'jere   the  work-product  of  the  taxpayer's   accountant,  would  not 
be  protected  in  the  hands  of  the  taxpayer  himself  and  v;ere  similarly 
subject  to  seizure  in  the  hands  of  his  attorney.   The  Supreme 
Court  agreed.     ^U.S. 48  L.Ed.  2d  39  (1976). 
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Similarly,  in  United  States  v.  Dinitz,  492  F.2d  53  (5th 
Cir.  1974)  ,  tlie  :aajority  of  the  Fifth  Circuit  held  that  when 
the  trial  judge  ir'.properly  declared  a  mistrial  upon  motion  of 
the  accused,  double  jeopardy  barred  retrial  where  defense  coun- 
sel had  no  practicable  alternative  to  requesting  such  a  mis- 
ti'ial.   Judge  Bell  dissented,  believing  that  accused's  counsel 
had  precipitated  the  necessity  of  aborting  the  trial.   Reviewing 
the  case,  the  Supreme  Court  held  that,  absent  culpable  judicial 
misconduct,  a  motion  by  the  accused  for  mistrial  waives  the 
right   to  the  Fifth  Amendment's  protection  against  double  jeo- 
pardy.  The  Supreme  Court  thus  reached  the  same  result  as  Judge 

Bell,  though  by  different  analysis.  ^U.S. ,  96  S.Ct.  1075 

(1976)  . 

In  Fisher  v.  United  States,  382  F.2d  31  (5th  Cir.  1967), 
Bell  held  that  the  failure  of  the  trial  court  to  hold  a  hearing 
as  to  the  voluntariness  of  a  confession  required  reversal  under 
Jackson  v.  Denno,  378  U.S.  368  (1964) .   In  Pearson  v.  United 
States,  339  F.2d  684  (5th  Cir.  1968),  Bell  held  that  it  was 
error  to  deny  defense  counsel  cross-examination  into  the  cir- 
cumstances of  the  pre-trial  lineup  of  a  witness  who  also  pro- 
vided in-court  identification.   In  Grant  v.  United  States, 
368  F.2d  658  (5th  Cir.  1966)  Bell  held  that  a  trial  judge  un- 
duly restricted  defense  cross-examination.   In  Taylor  v.  United 
States,  329  F.2d  384  (5th  Cir.  1964)  Bell  held  that  it  was  error 
to  deny  defense  subpoena  of  an  expert  witness  to  testify  as 
to  the  defendant's  psychiatric  condition.   In  Carter  v.  United 


734 


-66- 


States,  325  F.2d  697  (5th  Cir.  1963),  Bell  in  dissent  voiced 
a  somewhat  expansive  view  of  the  insanity  defense. 

In  Deluna  v.  United  States,  308  F.2d  140  (5th  Cir.  1962), 
the  majority  held  that  in  a  joint  trial,  comments  by  the  lavr^er 
for  one  defendant  on  the  failure  of  the  other  defendant  to  take 
the  stand  necessitated  a  nev/  trial,  but  that  such  comment  was 
permissible.   The  proper  remedy  v;as  severance  of  the  trials. 
Judge  Bell,  concurring  specially,  agreed  that  a  new  trial  was 
required  on  the  facts  of  this  case,  but  would  not  require  new_ 
trials  in  the  future  because  of  the  inconvenience  of  separate 
trials.   He  would  rather  prohibit  any  comment  on  the  accused's 
silence  either  by  co-defendant's  counsel  or  by  the  government. 
Judge  Bell  dissented  from  the  denial  of  rehearing.   324  F.2d 
375  (5th  Cir.  19G3) . 

In  addition  to  the  foregoing  decisions,  Judge  Bell  wrote 
numerous  other  criminal  law  decisions,   U.S.  v.  Mosley ,  496 
F.2d  1012  (5th  Cir.  1974)  (Bell  majority  opinion) , held  that  the 
evidence  warranted  the  district  court  judge's  charge  to  the 
jury  on  the  issue  of  entrapment.   Brazzel  v.  Adams,  493  F.2d 
489  (5th  Cir.  1974) (Bell  majority  opinion),  held  that  the  doc- 
trines of  collateral  estoppel  and  official  immunity  were  a  bar 
to  a  civil  rights  action  seeking  damages.   U.S.  v.  Lopez-Ortiz, 
492  F.2d  109  (5th  Cir.  1974) (Bell  majority  opinion),  held  that 
a  search  warrant  may  issue  on  the  basis  of  an  otherwise  inade- 
quate tip,  if  the  tip  is  corroborated  to  such  an  extent  that 
it  becomes  trustworthy;  and, that  contraband  in  plain  view  may 
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be  seized  on  private  property  so  long  as  the  initial  intrusion 
was  legitimate  by  virtue  of  a  warrant  or  an  exception  to  the 
warrant  requirement.   Simpson  v.  Simpson,  490  F.2d  803  (5th  Cir. 
1974)  (Bell  majority  opinion)  ,  held  that  v/ire  interception  pro- 
visions of  the  Omnibus  Crime  Control  and  Safe  Streets  Act  of 
1968  did  not  apply  to  an  interception  by  the  husband  of  his  wife's 
conversations  in  the  home.   U.S.  v.  Luton ,  4  86  F.2d  1021  (5th 
Cir.  1973) (Bell  majority  opinion) ,  upheld  a  finding  that  the 
defendant  v/as  not  coerced  or  intimidated  into  giving  consent 
to  a  search  of  his  home.   U.S.  v.  Bean,  484  F.2d  1275  (5th  Cir. 
1973) (Bell  majority  opinion) ,  upheld  a  customs  search  of  a  truck 
on  the  basis  of  sufficient  evidence  of  probable  cause.   U.S.  v. 
Blanton,  479  F.2d  327  (5th  Cir.  1973) (Bell  majority  opinion), 
upheld  a  search  of  a  passenger  bag  by  an  airline  employee. 
U.S.  V.  Featherstone,  461  F.2d  1119  (5th  Cir,  1972)  (Bell  majority 
opinion) ,  rejected  a  constitutional  challenge  to  a  federal  sta- 
tute which  prohibits  the  teaching  of  another  person  the  use  of 
firearms  or  explosives  with  knowledge  that  such  would  be  used 
in  the  furtherance  of  a  civil  disorder.    U.S.  v.  DeSimone, 
452  F.2d  554  (5th  Cir.  1971) (Bell  majority  opinion) ,  held  to 
be  harmless  error  that  the  defendant  was  denied  access  to  the 
grand  jury  testimony  of  a  prosecution  witness.   Cucas  v.  Texas, 
451  F.2d  390  (5th  Cir.  1971) (Bell  majority  opinion),  held  that 
any  error  in  admitting  an  in-court  identification  without  first 
determining  that  it  v;as  not  tainted  by  an  illegal  lineup  was 
harmless. 
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In  U.S.  V.  Donofrio,  450  F.2d  1054  (5th  Cir.  1971),  Bell 
in  the  majority  opinion  upheld  a  federal  firearms  statute  against 
constitutional  attack  that  the  statute  perr.iitted  conviction  for 
possession  without  a  showing  that  possession  was  in  commerce 
or  affecting  commerce.   Subsequent  to  Donofrio,  the  Supreme  Court 
in  U.S.  V.  Bass,  404  U.S.  336  (1971),  took  the  opposite  view 
and  held  that  the  prosecution  must  prove  as  an  element  of  the 
offense  that  the  possession,  receipt  or  transportation  was  in 
commerce  or  affecting  commerce. 

Hackathorn  v.  Decker,  438  F.2d  1363  (5th  Cir.  1971) (Bell 
majority  opinion)  ,  held  that  v;here  a  state  trial  court  did  not 
comply  with  controlling  federal  decisions  on  voluntariness  of 
confession,  the  defendant  was  entitled  to  a  post-conviction 
hearing  in  state  court.   Allen  v.  Henderson,  434  F.2d  60  (5th 
Cir.  1970)  (Bell  majority  opinion),  held  that  the  defendant, 
who  had  served  approximately  five  years  of  a  twenty  year  sentence, 
whose  conviction  was  reversed,  and  who  received  a  fifteen  year 
sentence  after  a  new  conviction,  was  entitled  to  credit  for 
good  time  on  his  previously  served  sentence  by  virtue  of  the 
double  jeopardy  clause.   U.S.  v.  Perwo,  433  F.2d  1301  (5th  Cir. 
1970) (Bell  majority  opinion) ,  held  that  the  defendant,  who 
pleaded  guilty,  was  entitled  to  a  hearing  to  determine  if  he 
had  knowledge  of  the  limits  of  his  possible  sentence.   U.S .  v. 
Robertson,  425  F.2d  1386  (5th  Cir.  1970)  (Bell  majority  opinion), 
held  that  the  police  had  merely  conducted  an  "on-the-scene" 
questioning  of  defendant,  and  that  the  defendant  thus  had  not 
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been  entitled  to  a  Miranda  v;arning.   Mattox  v.  Carson,  424 
F.2d  202  (5th  Cir.  1970)  (Bell  majority  opinion),  held  that 
although  the  ftiranda  rules  apply  to  grand  jury  investigations, 
criminal  procedure  requires  that  persons  av;ait  an  indictment 
and  then  make  their  motions  to  suppress  the  evidence  incident 
to  their  prosecution,  rather  than  proceeding  by  v,'ay_  of  pre- 
trial habeas  corpus.   U.S.  v.  Tsai-Kwan-Sang,  416  F.2d  306 
(5th  Cir.  1969) (Dell  majority  opinion),  reversed  a  conviction 
for  a  hearing  to  determine  if  the  defendant  understood  English 
well  enough  to  comprehend  his  Miranda  rights.   Colon  v.  Hendry, 
408  F.2d  864-  (5th  Cir.  1969)  (Bell  majority  opinion),  reiaandod 
for  a  hearing  to  determine  if  the  state  improperly  conditioned 
access  to  federal  habeas  corpus  by  recharging  defendant  v/ith 
felony  rather  than  misdemeanor  charges.   Kiel  v.  U.S . ,  406  F.2d 
1323  (5th  Cir.  1969)  (Bell  majority  opinion),  affirmed  a  con- 
viction on  the  basis  that  there  was  probable  cause  to  support 
the  arrest  and  the  search  v;arrant. 
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RECUSAL  AND  DISQUALIFICATION 

Judicial  recusal  and  disqualification  is  an  element  of  due 
process  and  a  test  of  judicial  fairness. 

There  are  two  basic  recusal  statutes,  the  second  of  which 
was  broadly  amended  in  1974.   The  first  statute,  28  U.S.C. 
§144,  becomes  operative  upon  the  filing  by  a  "party" 
of  a  "sufficient  affidavit  that  the  judge.  .  .  has  a  personal 
bias  against  him  or  in  favor  of  any  adverse  party."   The 
second  statute,  28  U.S.C.  §455,  as  amended  on  December  5,  1974, 
Pub.  L.  No.  93-512,  88  Stat.  1609,  requires  automatic 
disqualification  by  a  judge  "in  any  proceeding  in  which  his 
impartiality  might  reasonably  be  questiond,"  and  in  a  number  of 
enumerated  circumstances.   This  statute,  28  U.S.C.  §344,  prior 
to  the  1974  amendment,  required  automatic  disqualification  by 
a  judge  "in  any  case  in  which  he  has  a  substantial  interest... 
or  is  so  related  or  connected  with  any  party  or  his  attorney 
as  to  render  it  improper,  in  his  opinion,  for  him  to  sit." 

Judge  Bell  has  beei  involved  in  a  number  of  recusal  cases: 
several  where  he  reviewed  the  refusal  of  district  court  judges 
to  disqualify  themselves;   and  several  concerning  his  own 
potential  disqualification. 

In  several  instances  in  which  he  confronted  the  issue.  Bell 
decided  against  recusal/disqualif ication. 

Davis  V.  Board  of  School  Commissioners  of  Mobile  County, 
517  F.2d  1044  (5th  Cir.  1975),  involved  the  denial  of  a  recusal 
motion  made  by  a  civil  rights  plaintiffs'  lawyer  who  alleged 
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bias  against  a  district  judge  under  §144  and  the  amended  S455 
stemming  from  other  court  proceedings.  Judge  Bell  affirmed. 
First,  he  held  that  the  bias  had  to  be  against  the  party,  not 
the  lawyer;  and  that  the  bias  had  to  be  extra-judicial  in  nature, 
not  stemming  from  judicial  conduct.  Second,  he  held  that  the 
test  under  the  newly. amended  5455  was  the  same  as  under  §144, 
and  that  both  statutes  have  the  same  meaning. 

Section  14  4  on  its  face  requires  bias  against  a  party. 
Section  455  on  its  face  is  much  broader,  requiring  only  a 
reasonable  question  about  the  judge's  impartiality  in  any 
proceeding.   Bell's  decision  was  one  of  the  first  under  the 
newly  amended  §455  and  it  was  restrictive. 

Parrish  v..  Board  of  Commissioners  of  Alabama  State  Bar, 
524  F.2d  98  (5th  Cir.  1975) (en  banc)  also  involved  the  construc- 
tion of  §144  and  of  the  newly  amended  §455.   In  this  case  against 
the  Alabama  State  Bar  for  racial  discrimination,  the  district 
judge  v7ho  had  been  president  of  a  local  segregated  bar  associa- 
tion refused  to  recuse  himself.   The  Fifth  Circuit  affirmed, 
with  Bell  v.'riting  the  en  banc  majority  opinion.   Bell  reaffirmed 
that  §144  and  §455  were  to  be  interpreted  in  a  similar  manner, 
and  also  held  that  the  facts  alleged  must  be  such  as  to  convince 
a  "reasonable  m.an"  that  bias  existed.   524  F.2d  at  103.   The 
dissenters  argued  that  this  reasonable  man  standard  was  more 
stringent  than  §455  required,  and  that  the  proper  test  would 
require  disqualification  where  "a  reasonable  person  standing  in 
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the  same  relationship  as  does  the  affiant  [would]  believe 
that  the  challenged  judge"  is  biased.   524  F.2d  at  108. 

In  his  majority  opinion  Bell  stated:   "There  is  hardly 
any  judge  in  this  circuit  who  was  not  a  member  of  a  segregated 
bar  association  at  one  time,  and  many  have  held  a  high  office 
in  the  bar  associations."   524  F.2d  at  103.   The  dissent  took 
the  position  that  such  judges  should  be  disqualified  in  cases 
challenging  bar  association  discrimination  -  under  the  language 
of  §455  requiring  disqualification  where  a  judge's 
"impartiality  might  reasonably  be  questioned." 

A  final  recusal  case  is  Bell's  Response  and  Order  filed 
on  September  21,  197  3  in  the  Atlanta  metropolitan  school  . 
desegregation  case  styled  Armour  v.  Nix,  Civ.  No.  16708 
(N.D.  Ga.  1972)  (three-judge  court) .   Since  the  Response  and 
Order  is  unpublished,  we  set  forth  the  record  at  some  length. 

Subsequent  to  the  filing  of  the  Atlanta-metro  cases  in 
June  of  1972,  and  of  the  granting  shortly  thereafter  of 
defendants'  motion  to  convene  a  three- judge  court  and  to 
consolidate  the  metro  case  with  the  Atlanta-only  case 
(Calhoun  v.  Latimer,  supra.  Chapter  1) .   Judge  Bell,  while  a 
member  of  the  three-judge  court,  attended  an  October,  1972 
meeting  of  the  Atlanta  Action  forum,  a  private  bi-racial 
group  of  Atlanta  leaders   gathered  to  discuss  the  Fifth  Circuit 
order  directing  Atlanta  to  develop  a  school  desegregation  plan. 
The  group  is  made  up  of  corporate  presidents  and  political 
and  community  leaders.   Among  the  participants  were  the 
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president  of  the  Atlanta  NAACP,  a  plaintiff  in  the  Atlanta- 
only  school  case,  and  two  members  of  the  Atlanta  School 
Board,  who  were  defendants  both  in  the  Atlanta-only  case  and 
in  the  Atlanta-metro  cases.   Slip  Opinion  at  9.   The  defendant 
school  board  members  were  guests;   they  proposed  alternate 
ways  of  meeting  the  Fifth  Circuit  order  directing  develop- 
ment of  a  desegregation  plan.   One  proposal  was  for  the 
Atlanta  "school  board  [to]  join  the  position  of  plaintiffs 
in  the  two  metro  cases."   Id.  at  12.   Judge  Bell  replied  that 
the  order  of  the  Fifth  Circuit  in  the  Atlanta-only  case  had 
to  be  carried  out  without  delay.   Id.   When  asked  about  the 
Metro  case.  Judge  Bell  stated  "that  the  metro  case  was  an 
entirely  different  case  and  that  there  might  be  considerable 
delay  in  resolving  it."   Id.  at  13.   According  to  Judge  Bell: 
"The  meeting  ended  on  the  note  that  the  parties  would  begin 
to  negotiate,  and  initially  without  lawyers,  in  an  effort  to 
finally  resolve"  the  Atlanta-only  case.   Id.  at  13-14. 
Thereafter,  as  predicted  by  Judge  Bell,  "on  November  17,  1972 
[the  Atlanta-metro  case  three- judge  court,  of  which  Bell  was  a 
member]  entered  a  formal  stay  of  all  proceedings  in  the 
matter  pending  the  decisions  of  the  Supreme  Court  in  the 
Richmond  and  Detroit  Metro  School  cases,  and  the  Denver  school 
case."   Id.  at  7. 

Subsequently,  negotiations  proceeded  without  the 
participation  of  lawyers  and,  later,  with  counsel  representing  some 
of  the  plaintiffs..   A  controversy  over  which  group  of  attorneys 
actually  represented  the  class  caused  the  Fifth  Circuit  to 
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remand  the  case  for  further  proceedings.   The  Atlanta 
school  board  did  not  join  as  plaintiffs  in  the  Atlanta- 
metro  case.   When  Judge  Bell's  role  in  the  settlement 
became  known,  counsel  for  the  black  children  plaintiffs  in 
the  Atlanta-metro  case  moved  to  recuse  Judge  Bell  on  the 
ground  that  his  extra-judicial  actions  suggested  at  least 
the  appearance  of  impropriety  under  the  Code  of  Judicial 
Ethics.   He  denied  the  motion.   He  held  that  under  §144 
the  allegation  of  bias  must  be  made  by  a  party,  not  by  an 
attorney.   As  to  then-unamended  §455,  which  required  auto- 
matic disqualification  in  any  case  in  which  a  judge  "has  a 
substantial  interest...  or  is  so  related  or  connected  with 
any  party  or  his  attorney  as  to  render  it  improper,  in  his 
opinion,  for  him  to  sit,"   Bell  ruled  that  in  his  opinion 
his  extra-judicial  actions  in  the  Atlanta-only  case  did  not 
make  it  improper  for  him  to  sit  on  the  three- judge  panel 
in  the  Atlanta-metro  case. 

Although  Judge  Bell's  Response  and  Order  in  the  Atlanta- 
metro  case  cannot  be  said  to  be  contrary  to  the  statutes, 
his  refusal  to  disqualify  himself  after  his  extra-judicial 
advocacy  of  the  settlement  strategy  is  open  to  question. 


GEORGIA   LAWS   1959   SESSION 

Governob's  Commission  on  Constitutional  Government 

No.  2  (House  Bill  No.  4). 

An  Act  to  create  a  Commission  known  as  the  Governor's  Commission  on  Constitu- 
tional Government,  to  provide  its  powers  and  duties,  to  provide  funds  for  its 
oi)eration,  to  repeal  conflicting  laws,  and  for  other  purposes. 

Be  it  enacted  by  the  General  Assembly  of  Georgia  : 

Section  1.  There  is  hereby  created  a  Commission  to  be  known  as  "The  Gover- 
nor's Commission  on  Constitutional  Government." 

Section  2.  The  Commission  shall  formulate  plans  of  legislation,  prepare  drafts 
of  suggested  laws,  and  recommend  courses  of  action  for  consideration  by  the  Gen- 
eral Assembly  of  Georgia  and  hte  legislative  bodies  of  other  states  and  the  Con- 
gress of  the  United  States  to  provide  for  the  clear  delineation  between  the  gen- 
eral sovereignty  of  the  states  and  the  limited  sovereignty  of  the  Federal  Govern- 
ment, as  historically  provided  for  in  the  Constitution  of  the  United  States  and  the 
Constitution  of  the  State  of  Georgia,  and  to  provide  for  the  prevention  of  en- 
croachment by  the  Federal  Government  on  the  functions,  powers,  and  rights  of 
the  State  of  Georgia  and  other  states  of  the  United  States. 

Section  3.  The  Commission  shall  be  composed  of  the  Governor,  Lieutenant 
Governor,  Speaker  of  the  House  of  Representatives,  the  Attorney  General,  Chair- 
man of  the  Judicial  Council,  President  of  the  Georgia  Bar  Association,  and  15 
other  citizens  to  be  appointed  by  the  Governor,  representative  of  the  State  both 
geographically  and  in  all  segments  of  her  economy. 

Section  4.  The  Governor  shall  be  chairman  of  said  Commission.  Said  Commis- 
sion shall  perfect  its  organization  conformable  to  the  provisions  of  this  Act  and 
may  appoint  subcommittees. 

Section  5.  The  Commission  is  authorized  to  cause  its  findings,  proposed  plan  or 
plans  of  legislation,  accompanying  drafts  of  suggested  laws,  or  other  courses 
of  action,  and  its  comments  thereon,  to  be  printed  and  distributed  to  the  mem- 
bers of  the  General  Assembly  of  Georgia,  or  the  legislative  body  of  other  states,  or 
to  the  Congress  of  the  United  States,  or  to  the  public,  when  in  their  discretion 
it  is  deemed  appropriate. 

Section  6.  The  Chairman  is  authorized  to  assign  quarters  and  to  employ  such 
help,  technical  assistants,  and  legal  counsel,  to  aid  the  Commission  in  the  per- 
formance of  its  duties  as  he  may  deem  proper,  and  to  fix  their  compensation.  The 
funds  for  the  operation  of  the  Commission  shall  be  made  available  by  the  Bureau 
of  the  Budget  from  funds  appropriated  for  the  operation  of  the  Executive 
Department. 

Section  7.  All  laws,  or  parts  of  laws,  in  conflict  with  the  provisions  of  this  Act 
are  hereby  repealed.  > 

Approved  February  3,  1959. 

Revenue — Tax  Credit  Fob  Contbibutions 
Code  §92-3111   (a)  Enacted 

No,  3  (House  Bill  No.  15) 

An  Act  to  amend  chapter  31  of  title  92  of  the  Georgia  Code  of  1933  as  heretofore 
amended ;  to  provide  for  a  credit  against  or  deduction  from  the  income  tax 
otherwise  payable  under  said  chapter  31  of  title  92  of  said  code  as  amended 
of  the  amount  of  any  contribution  made  by  the  taxpayer  during  the  taxable 
year  to  any  corporation,  foundation  or  trust  which,  at  the  time  of  such 
contribution,  has  a  certificate  from  the  State  Revenue  Commissioner  that 
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it  is  organized  and  operated  exclusively  for  educational  purposes  and  that 
no  part  of  its  net  income  inures  to  the  benefit  of  any  private  shareholder  or 
individual ;  and  for  other  purposes 

Be  it  enacted  by  the  General  Assembly  of  Georgia  and  it  is  hereby  enacted 
by  authority  of  the  same  : 

Section  1.  That  chapter  31  of  title  92  of  the  Georgia  Code  of  1933  as  amended 
be  and  the  same  is  hereby  further  amended  by  adding  after  section  92-3111 
thereof  a  nevi'  section  92-3111(a)  to  read  as  follows  : 

92-3111  (a)  Credit  against  tax  for  contribution  to  educational  organizations. 
There  shall  be  allowed  as  credit  against,  and  deducted  from  the  tax  otherwise 
payable  under  this  chapter  by  any  taxpayer  an  amount  equal  to  any  contribu- 
tion which  such  taxpayer  shall  have  paid,  during  the  taxable  year  on  account  of 
which  such  tax  is  payable,  to  any  corporation,  foundation  or  trust  if,  but  only 
if,  at  the  time  of  such  payment  such  corporation,  foundation  or  trust  has  in  full 
force  and  effect  a  certificate  from  the  State  Revenue  Commissioner  certifying 
under  this  section  that  such  corporation,  foundation  or  trust  is  organized  and 
operated  exclusively  for  educational  purposes  and  that  no  part  of  the  net  income 
of  said  corporation,  foundation  or  trust  inures  to  the  benefit  of  any  private 
shareholder  or  other  individual.  The  issuance  of  such  certificate  shall  be  at  the 
discretion  of  the  State  Revenue  Commissioner.  The  existence  of  such  certificate 
from  the  State  Revenue  Commissioner  is  a  condition  precedent  to  the  credit 
allowed  by  this  section  92-3111  (a)  and  no  such  credit  shall  be  allowed  unless 
the  corporation,  foundation  or  trust  to  which  such  contribution  is  paid  holds 
such  certificate  in  full  force  and  effect  at  the  time  such  payment  is  made.  If  a 
credit  is  allowed  under  this  section,  no  deduction  shall  be  allowed  under  section 
92-3109  as  amended  for  the  same  payment. 

Section  2.  That  all  laws  and  parts  of  laws  in  conflict  herewith  are  hereby 
repealed. 

Approved  February  3,  1959. 

Closing  of  Public   Schools  Authokized 

No.  7  (Senate  Bil  No.  1). 

An  Act  to  implement  the  power  of  the  Governor  as  conservator  of  the  peace 
throughout  the  State ;  to  define  such  powers  with  respect  to  the  operation  of 
public  schools ;  to  prevent  violence  and  disorder  in  connection  with  the  oper- 
ation of  public  schools ;  to  provide  for  the  closing  of  public  .schools  and  for 
the  education  of  pupils  from  such  school ;  to  confer  power  upon  the  Governor 
with  respect  to  such  schools  ;  and  for  other  purposes. 

Be  it  enacted  by  the  General  Assembly  of  Georgia  : 

Section  1.  Whenever  the  Governor  shall  determine,  from  such  facts  as  he  may 
find  to  exist,  of  the  sufficiency  of  which  he  shall  be  the  sole  judge,  that  the  con- 
tinued operation  of  aTiy  public  school  in  any  county,  city  or  independent  school 
district  is  likely  to  re.sult  in  or  cause  violence  or  public  disorder  in  the  com- 
munity in  which  such  school  is  situated,  or  that  it  is  necessary  to  preserve  the 
good  order,  peace  and  dignity  of  the  State,  or  any  subdivision  thereof,  that  any 
such  school  be  closed,  he  shall  make  public  proclamation  of  such  findings,  and 
such  school  shall  thereupon  be  clo.sed. 

Section  2.  If  the  Governor  shall  determine  from  such  facts  as  he  may  find  to 
exist,  of  the  .sufficiency  of  which  he  shall  be  the  sole  judge,  that  the  closing  of 
any  public  school,  as  authorized  by  section  1  of  this  Act,  has  become  necessary 
because  of  such  conditions  resulting  from  the  transfer  or  assignment  of  one  or 
more  pupils  to  such  school,  and  that  the  continued  operation  of  the  .school  there- 
fore attended  by  any  pupil  so  assigned  or  transferred,  or  to  which  any  such  pupil 
.should  or  would  have  l>een  assigned  in  the  normal  operation  of  the  public  schools 
in  the  coiuity,  city  or  independent  school  district  of  which  such  school  is  a  part, 
is  likely  to  result  in  or  cause  violence  or  public  disorder  in  the  community  in 
which  such  school  is  situated,  or  disturb  the  good  order,  peace  and  dignity  of 
the  State  or  any  subdivision  thereof,  the  Governor  shall  make  public  proclama- 
tion of  such  findings  and  such  school  formerly  attended  by  and  such  pupil  so 
transferred  or  assigned,  or  to  which  any  such  pupil  should  or  would  have  been 
assigned  in  the  normal  operation  of  the  system,  shall  likewise  be  closed. 
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Section  3.  After  the  issuance  of  such  a  proclamation  by  the  Governor  under 
either  of  the  foregoing  sections,  it  shall  be  unlawful  for  the  public  authorities  of 
any  such  county,  city  or  independent  school  district  to  operate  any  school  to 
which  such  proclamation  relates,  and  it  shall  be  unlawful  for  any  State,  county 
or  municipal  otficer  or  official,  or  any  person  occupying  a  position  of  public  em- 
ployment as  a  school  teacher  or  otherwise,  to  participate  in  the  operation  of  any 
such  school  as  a  public  school ;  and  the  expenditure  of  public  funds  of  the  State, 
any  county  or  any  city  or  municipal  corporation  or  other  political  subdivision 
for  the  operation  of  any  such  school  shall  also  be  unlawful. 

Section  4.  Whenever  any  public  school  is  closed  pursuant  to  this  Act,  the  Gov- 
ernor shall,  by  executive  order  or  proclamation,  provide  for  the  protection  and 
preservation  of  the  proi^erty  occupied  by  such  school,  including  the  buildings 
thereon. 

Section  5.  Whenever  any  school  is  ordered  by  the  Governor,  pursuant  to  the 
foregoing  provisions  of  this  Act,  to  be  closed,  the  public  authorities  of  the  county, 
city  or  independent  school  district  shall  arrange  for  the  transfer  of  the  pupils 
assigned  to  any  such  school  to  other  public  schools. 

Section  6.  If  the  public  authorities  of  any  county,  city  or  independent  school 
district  in  which  is  situated  any  public  school  closed  pursuant  to  the  provisions 
of  this  Act,  because  of  the  lack  of  physical  or  other  facilities  or  for  other  rea- 
sons, cannot  transfer  the  pupils  attending  or  assigned  to  any  such  closed  schools 
to  other  schools  in  the  system  operated  by  such  county,  city  or  independent  school 
district,  they  shall  so  certify  to  the  Governor  and  shall  set  forth  in  the  certifica- 
tion the  names  of  the  pupils  who  cannot  be  transferred  to  other  schools  in  the 
system  and  the  facts  relating  thereto.  If  the  Governor  shall  approve  the  findings 
of  the  public  authorities  of  any  such  county,  city  or  independent  school  district, 
he  shall  provide  for  an  educational  grant  from  State  and  local  funds,  as  author- 
ized by  the  Act  approved  February  6,  1956  (Ga.  L.  1956,  p.  6)  to  each  such  pupil 
who  cannot  be  so  transferred  or  assigned  to  an  existing  public  school.  Such  grant 
shall  be  payable  in  such  amount  and  under  such  regulations  as  the  order  of  the 
Governor  may  provide,  and  shall  be  for  the  education  of  each  such  child  or  pupil 
in  such  schools  other  than  public  schools  as  such  child  or  pupil  may  attend. 

Section  7.  The  powers  conferred  upon  the  Governor  by  this  Act  shall  be  cumu- 
lative of  those  conferred  upon  him  by  the  aforesaid  Act  of  February  6,  1956. 

Section  8.  Any  person  who  shall  violate  any  provision  of  this  Act,  and  any 
person  who  shall  continue  to  operate,  or  who  shall  attempt  to  ojierate.  as  a  public 
school,  any  school  closed  under  this  act  or  shall  attend,  or  cause  any  one  else  to 
attend,  any  such  closed  school,  or  attempt  ao  to  do,  shall  be  guilty  of  a  mis- 
demeanor, and  on  conviction  shall  be  punished  as  provided  by  section  27-2506 
of  the  Code  of  Georgia  of  1933. 

Section  9.  All  laws  and  parts  of  laws  in  conflict  with  this  Act  are  hereby 
repealed. 

Approved  February  3,  1959. 

Closing  of  Schools,  Etc.  Under  Control  of  Board  of  Regents  Authorized. 

No.  8   (Senate  Bill  No.  2). 

An  Act  to  imlement  the  powers  of  the  Governor  as  conservator  of  the  i^eace  and 
to  authorize  the  Governor  to  close  any  school  or  institution  or  any  branch 
or  department  thereof  under  the  control  of  the  Board  of  Regents  of  the  Uni- 
versity system  of  Georgia  ;  and  for  other  purposes. 

Be  it  enacted  by  the  General  Assembly  of  Georgia  : 

Section  1.  The  Governor  as  the  conservator  of  the  peace  shall  have  the  author- 
ity to  close  any  school  or  institution,  or  any  branch  or  department  thereof  under 
the  control  of  the  Board  of  Regents  of  the  University  System  of  Georgia,  when- 
ever he  shall  find,  of  which  he  shall  be  the  .sole  judge,  that  the  continued  oi^era- 
tion  of  any  such  school  or  in.stitution  or  any  branch  or  department  thereof,  is 
likely  to  result  in  or  cause  violence  or  public  disorder  in  the  community  in  which 
such  school  is  situated,  or  that  it  is  necessary  to  preserve  the  good  order,  peace 
and  dignity  of  the  State,  or  any  subdivision  thereof. 

Section  2.  All  laws  and  parts  of  laws  in  conflict  with  this  Act  are  hereby 
repealed. 

Approved  February  3,  1959. 
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Counsel  to  Represent  Public  Officials 
No.  9  (Senate  Bill  No.  4) 

An  Act  to  provide  for  the  conduct  of  certain  actions ;  to  provide  for  the  designa- 
tion of  counsel  in  certain  action :  to  provide  for  notification  of  the  pendency 
of  such  actions ;  to  provide  for  the  payment  of  expenses ;  and  for  other 
purposes. 

Be  it  enacted  by  the  General  Assembly  of  Georgia,  and  it  is  hereby  enacted  by 
authority  of  the  same  : 

Section  1.  When  any  action  is  filed  in  any  court  of  this  State,  or  in  any  Federal 
Court,  against  a  public  ofBcer,  public  official,  board  or  bureau,  or  any  of  its 
members,  created  by  the  laws  of  this  State,  which  seeks  relief,  legal  or  equitable, 
against  such  public  officer,  public  official,  board  or  bureau,  or  any  of  its  mem- 
bers, in  the  administration  of  his  or  its  duties,  and  where  the  State,  through 
any  of  its  agencies,  appropriates  or  allocates  moneys  to  .such  public  official  (or 
their  offices),  board  or  bureau  which  is  used  in  the  administration  of  his  or 
its  functions,  and  this  shall  include  county  registrars,  and  where  no  regular 
counsel  is  provided  for  such  public  officer,  public  official,  board  or  bureau, 
including  county  registrars,  by  the  Attorney  General  of  this  State,  the  Governor 
of  the  State  shall  be  immediately  notified  by  such  public  officer,  public  official, 
board  or  bureau,  including  county  registrars,  or  its  member  or  members,  and 
he  may  designate  legal  counsel  in  sucli  case  for  such  public  officer,  public  official, 
board  or  bureau,  or  its  members. 

Section  2.  Whenever,  in  any  such  action  as  si)ecified  in  section  1  of  this  Act, 
the  Governor  shall  designate  counsel  as  therein  provided,  any  fees  or  expenses 
paid  to  or  on  accoimt  of  sucli  counsel  and  such  court  costs  as  are  incurred  shall 
be  paid  by  the  State. 

Section  3.  The  provisions  of  this  Act  shall  be  applicable  to  pending  suits  and 
the  provisions  hereof  shall  be  complied  with  within  ten  days  following  approval 
of  this  Act. 

Section  4.  In  the  event  any  portion,  or  portions,  of  this  Act  shall  be  held  un- 
constitutional for  any  rea.son,  the  remaining  portion,  or  portions,  shall  remain 
in  full  force  and  effect. 

Section  5.  All  laws  and  parts  of  laws  in  conflict  with  this  Act  are  hereby 
repealed. 

Approved  February  3. 1959. 

Qualifications  for  Admission  to  University  System 

No.  10   (Senate  Bill  No.  3) 

An  Act  to  govern  the  admission  of  students  to  the  University  of  Georgia  and  all 
of  its  branches  as  to  age ;  to  declare  exceptions  thereto ;  to  repeal  conflicting 
laws  ;  and  for  other  purposes. 

Be  it  enacted  by  the  General  Assembly  of  Georgia  : 

Section  1.  No  person  shall  be  admitted  initially  to  any  college  or  undergrad- 
uate school  of  the  University  of  Georgia  or  any  of  its  branches  after  such  person 
has  reached  twenty-one  (21)  years  of  age,  and  no  person  shall  be  admitted 
initially  to  any  graduate  or  professional  -school  of  the  University  of  Georgia 
or  any  of  its  branches  after  such  person  has  reached  twenty-five  (25)  years 
of  age :  Provided,  however,  that  any  person  engaged  in  teaching  or  instruct- 
ing in  any  elementary  or  high  school  in  this  state,  public  or  private,  and  who 
desires  to  pursue  covirses  of  study  to  better  qualify  himself  therefor,  may  be 
admitted  to  any  college,  undergraduate,  graduate,  or  professional  school  of  the 
University  of  Georgia  or  any  of  its  branches,  notwithstanding  his  age,  subject, 
however  to  such  limitations  or  regulations  as  the  Board  of  Regents  may  pre- 
scribe. Provided,  further,  that  persons  who  may  be  found  by  the  Board  of 
Regents  to  possess  such  ability  and  fitness,  so  that  their  further  education  at 
public  expense  is  justified,  may  l>e  admitted  to  any  such  undergraduate,  grad- 
uate or  professional  school  notwithstanding  such  age  limitation.  Provided, 
further,  that  persons  who  have  been  prohibited  from  mailing  application  for 
admission  to  college  before  reaching  tlie  age  of  twenty-one  (21)  or  twenty-five 
(25),  respectively,  because  of  military  service  in  the  Armed  Forces  of  the  United 
States,  shall  not  be  denied  admission  because  of  age. 


747 

Section  2.  The  Board  of  Regents  shall  provide  by  regulation  for  the  enforce- 
ment and  administration  of  this  Act. 

Section  3.  All  laws  and  parts  of  laws  in  conflict  with  this  Act  are  hereby 
repealed. 

Approved  February  4,  1959. 

Taxation  by  Municipal  Corporations  to  Support  Independent  School  Systems 

No.  212   (House  Bill  No.  5) 

An  Act  to  provide  for  the  support  of  independent  school  systems  which  municipal 
corporations  are  authorized  by  the  Constitution  to  maintain ;  to  authorize 
ad  valorem  taxation  for  the  support  of  such  school  systems ;  to  limit  the 
purposes  for  which  the  power  of  taxation  may  be  exercised  in  the  support  of 
such  independent  school  systems  ;  and  for  other  purposes. 

Be  it  enacted  by  the  General  Assembly  of  Georgia  : 

Section  1.  Every  municipal  corporation  having  an  independent  school  system 
which  it  is  permitted  by  Article  VIII,  Section  VII,  Paragraph  I,  of  the  Constitu- 
tion of  Georgia  to  maintain,  including  any  municipal  corporation  having  a  public 
school  system  established  prior  to  the  adoption  of  the  Constitution  of  1877,  is 
hereby  authorized  to  levy  ad  valorem  taxes  for  the  support  of  separate  public 
schools  for  the  white  and  colored  races,  not  less  than  five  mills  nor  more  than 
twenty  mills  upon  the  dollar  of  all  taxable  property  within  the  limits  of  such 
municipal  corporation,  or  at  such  rate,  and  with  such  limitations  as  to  rate,  as 
may  heretofore  have  been  fixed  by  law  or  constitutional  provisions.  Such  taxes 
shall  be  levied  by  the  governing  authority  of  such  municipal  corporation  at  such 
rate  as  may  be  determined  by  such  governing  authority  of  such  municipal  cor- 
porations within  the  limitations  set'  out  above  upon  the  recommendation  of  the 
board  of  education  of  such  municipal  corporation  or  other  authority  charged  with 
the  duty  of  operating  such  independent  school  system,  and  collected  as  other 
municipal  taxes  are  collected. 

Section  2.  The  authority  hereby  conferred  upon  municipal  corporations  to  levy 
taxes  may  be  exercised  only  for  the  purpose  of  levying  such  taxes  for  the  support 
of  separate  public  schools  for  the  white  and  colored  race.s,  and  if  it  shall  be  held 
by  any  court  of  competent  jurisdiction  that  the  support  of  separate  public  schools 
for  the  white  and  colored  races  is  illegal  or  violative  of  the  constitutional  rights 
of  any  person,  or  if  it  shall  be  finally  determined  by  a  court  of  competent  jurisdic- 
tion that  any  such  municipal  corporation  cannot  maintain  separate  schools  for 
the  white  and  colored  races,  then  all  power  conferred  upon  any  such  municipal 
corporation  by  this  Act  shall  immediately  terminate  and  cease  to  be  effective  and 
no  such  municipal  corporation  shall  thereafter  have  power  or  authority  to  levy 
any  tax  ad  valorem  or  otherwi.se.  for  the  support  and  maintenance  of  public 
schools ;  and  the  Superior  Court  of  the  County  shall  have  jurisdiction  to  enjoin 
any  attempt  to  exercise  any  such  power  at  the  suit  of  any  taxpayer  of  the  munic- 
ipality ;  provided,  however,  that  the  closing  of  any  public  school  within  such 
municipality  by  authority  of  State  law  shall  not  prevent  the  exercise  of  the  power 
of  taxation  conferred  by  this  Act  for  the  support  of  public  schools  thereafter 
continued  in  operation  as  separate  public  schools  for  the  white  and  colored  races. 

Section  3.  This  Act  shall  sui^ersede  all  existing  general  local  laws  authorizing 
municipal  coriwrations  to  levy  taxes  for  the  supix)rt  of  independent  school  sys- 
tems permitted  by  Article  VIII,  Section  VII,  Paragraph  I,  of  the  Constitution, 
including  local  or  general  laws  authorizing  municipal  corporations  to  levy  taxes 
for  the  support  of  public  school  systems  established  prior  to  the  adoption  of  the 
Constitution  of  1N77.  but  the  provisions  of  such  existing  general  and  local  laws 
fixing  rates  of  ad  valorem  taxation  for  the  support  of  public  schools  by  such 
municipal  corix»rations  shall  be  deemed  to  be  incorporated  into  this  Act  in.safar 
as,  and  only  insofar  as.  such  existing  general  and  local  laws  prescribed  rates  of 
ad  valorem  taxation. 

Section  4.  All  general  and  special  laws  and  parts  of  laws  in  conflict  with  this 
Act  are  hereby  repealed.  Should  sections  one  and  two  of  this  Act.  or  either  of 
them,  be  declared  invalid,  the  provisions  of  section  three,  and  the  rei>ealing 
provision  of  this  section,  shall  remain  of  full  force  and  effect. 

Approved  March  10,  1959. 
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Each  Public  School  Principal  To  Be  Bondei) 

No.  213   (House  Bill  No.  32) 

An  Act  to  provide  for  the  execution  of  a  bond  by  school  principals  conditioned 
upon  the  true  accounting  of  all  funds  and  property  coming  into  such  prin- 
cipals' custody,  control,  care  or  possession  ;  to  provide  for  the  forms  or  books 
in  which  such  accounts  shall  be  kept ;  to  provide  for  inspection  of  said 
accounts  by  the  local  boards  of  education ;  to  provide  for  a  quarterly  report 
to  the  local  board ;  to  incorporate  the  provisions  of  Code  Chapter  89—4 : 
to  provide  for  exceptions  ;  to  repeal  conflicting  laws  ;  and  for  other  purposes. 

Be  it  enacted  by  the  General  Assembly  of  Georgia  : 

Section  1.  Any  person  now  employed  as  principal  and  any  i)erson  upon  entering 
into  employment  as  principal  of  any  public  school  of  this  State  shall  execute 
a  bond  in  an  amount  fixed  by  the  local  board  of  education  having  jurisdiction 
over  such  school.  Said  bond  shall  be  made  i>ayable  to  such  local  board  of  educa- 
tion and  shall  be  conditioned  upon  faithful  and  true  accounting  for  all  public 
and  other  funds  and  all  property  coming  into  such  principal's  custody,  control, 
care  or  possession.  The  premiums  of  such  bonds  shall  be  paid  by  the  local  board 
of  education  out  of  the  county  educational  fund. 

Section  2.  The  State  Department  of  Education  shall  prepare  forms  or  books, 
or  both,  in  which  shall  be  kept  the  accounting  of  the  funds  and  property  by  said 
principals  as  herein  provided  for.  Such  forms  or  books,  or  both,  shall  be  dis- 
tributed, free  of  charge,  by  the  Department  of  Education  to  each  local  school 
board  in  this  State  and  in  a  sufficient  quantity  as  will  satisfy  the  needs  of  that 
particular  system. 

Section  3.  The  principal  of  each  public  school  shall  make  a  quarterly  report 
to  the  local  board  of  education  immediately  upon  the  end  of  each  quarter  of 
the  fiscal  year  and  said  report  shall  contain  an  account  of  all  receipts  and  expendi- 
tures of  such  funds  during  the  past  quarter  and  a  complete  property  inventory. 
The  local  board  of  education  may  at  this  time  or  at  any  time  during  the  school 
year  demand  to  insi>ect  all  books,  records  and  accounts  of  such  funds  and  prop- 
erty. The  principal  of  each  public  school  shall  keep  his  books,  records  and 
accounts  in  good  auditable  order  at  all  times  and  shall  make  them  available  to 
the  local  board  of  education. 

Section  4.  All  bonds  executed  under  the  authority  of  this  Act  shall  be  subject 
to  and  governed  by  all  the  provisions  of  Code  Chapter  89-4,  relating  to  official 
bonds,  which  are  not  in  conflict  herewith. 

Section  5.  This  Act  shall  not  apply  to  public  school  systems  established  prior 
to  the  adoption  of  the  Constitution  of  1877. 

Section  6.  All  laws  and  parts  of  laws  in  conflict  with  this  Act  are  hereby 
repealed. 

Approved  March  10, 1959. 


[Reprinted  from  Race  Relations  Law  Reporter] 
The  Sibley  Report  1960 
georgia  general  assembly  committee  on  schools 

The  committee  on  schools  of  the  General  Assembly  of  Georgia  conducted  exten- 
sive hearings  on  the  possibility  of  desegregation  of  schools,  testimony  being  heard 
from  more  than  1,800  witnesses.  Subsequently,  a  majority  issued  a  rei)ort  rec- 
ommending that  the  general  assembly  propose  constitutional  amendments  which 
would:  (1)  forbid  compelling  the  attendance  of  a  child  at  an  integrated  school 
against  the  will  of  his  parent  and  provide  for  reassignment  to  another  school 
or  a  tuition  grant  in  such  case,  and  (2)  provide  for  a  uniform  system  of  local 
imits  for  the  administration  of  the  schools,  and  authorize  such  local  units  to 
open  or  close  schools  in  accordance  with  the  wishes  of  a  majority  of  the  qualified 
voters.  Legislation  recommended  included:  (1)  plans  for  tuition  grants  for  stu- 
dents withdrawing  from  integrated  .schools:  (2)  an  extension  of  the  teacher 
retirement  system  to  private  .schools:  (3)  a  decision  by  the  legislature  as  to 
whether  to  close  all  schools  in  a  crisis  or  attempt  to  operate  the  schools  and  main- 
tain as  much  freedom  of  choice  as  possible  for  parents.  If  the  latter  course  is 
chosen,  the  conunittee  rew)mmended  that  a  plan  be  enacted  for  local  school 
placement  and  school  closing.  Other  members  of  the  committee  filed  a  minority 
report.  Both  of  these  reports,  as  well  as  a  statement  by  one  other  committee 
member,  are  reproduced  below. 

Report  of  Majority 

I.    THE    BACKGEOUNtt 

In  the  1896  case  of  Plessy  v.  Ferguson,  163  U.S.  537  (1896),  ithe  U.S.  Supreme 
Court  held  ithat  "separate  but  equal"  facilities  met  the  requirements  of  the 
Fourteenth  Amendment  that  no  state  should  deprive  its  citizens  of  'the  "equal 
protection  of  the  laws."  At  least  eight  subsequent  Supreme  Court  deci.-ions  and 
more  than  70  lower  federal  and  state  court  cases  followed  that  doctrine.  In  re- 
liance on  that  doctrine,  many  billions  of  dollars  have  been  spent  to  make  the 
separate  schools  for  Negroes  truly  equal  in  all  respecits  to  those  provided  for  wihite 
children. 

At  one  time  or  another,  after  the  adoption  of  the  amendmenit,  23  states  main- 
tained segregated  scliools  by  law,  including  New  York,  Illinois,  California,  and 
Kansas  among  other  non-Southern  states. 

In  1954,  with  no  change  in  the  Constitution  and  no  congressional  legislation, 
the  Supreme  Court  held  that  separate  schools,  regardless  of  the  quality  of  their 
facilities,  personnel  and  program,  are  inherently  unequal  and  therefore  uncon- 
stitutional. Brown  v.  Board  of  Education  of  Topeka,  347  U.S.  483  (1954). 

We  consider  this  decision  utterly  'unsound  on  'the  facts ;  contrary  to  the  clear 
intent  of  the  Fourteenth  Amendment ;  a  usurpation  of  legislative  function  through 
judicial  process ;  and  an  invasion  of  the  reserved  rights  of  states.  We  further 
consider  that,  putting  aside  the  question  of  segregation,  this  decision  presents  a 
clear  and  present  danger  to  our  system  of  constitutional  government,  because  it 
places  what  the  court  calls  "modem  authority"  in  sociology  and  psychology 
above  the  ancient  authority  of  the  law,  and  because  it  places  the  transitory  views 
of  the  Supreme  Court  above  the  legislative  power  of  Congress,  the  settled  con- 
struction of  the  Constitution,  and  the  reserved  sovereignty  of  the  several  states. 

Nevertheless,  we  must  recognize  that  the  decision  exists ;  that  it  is  binding  on 
the  lower  federal  courts  ;  and  that  it  will  be  enforced. 

n.    GENERAL    ASSEMBLY    COMMITTEE    ON    SCHOOLS 

Because  of  a  pending  suit  in  a  federal  court  to  bring  about  the  integration  of 
the  races  in  the  Atlanta  school  system,  the  General  Assembly  of  Georgia  at  its 
1960  session  expressed  the  belief  "that  the  people  of  Greorgia  may  wish  to  make 

(749) 


750 

a  deliberate  determination  as  to  whetlier  future  education  is  to  be  afforded 
throug'h  direct  tuition  payments  for  use  in  private  schools  devoid  of  govern- 
mental control,  or  whether  the  public  school  sysitem  as  it  presently  exists  shall 
be  maintained  notwithstanding  that  the  school  system  of  Atlanta  and  even 
others  yet  to  come  may  be  integrated. . ." 

In  order  that  the  General  Assembly  might  be  in  a  better  ix>sition  to  "make 
a  determination  as  to  the  wisdom  of  presenting  this  question  to  the  people,"  the 
Assembly  felt  that  it  should  have  "the  advice  and  counsel  of  the  people,  not 
only  as  to  the  desirability  of  the  presentation,  but  also  as  to  its  lortu  ana 
content." 

As  a  means  of  obtaining  expressions  of  opinion  from  the  people,  the  ueueral 
Assembly  created  the  General  Assembly  Committee  on  Schools  consisting  of 
nineteen  members.  This  Committee  was  directed,  immediately  upon  the  adjourn- 
ment of  the  General  Assembly,  to  conduct  at  least  one  public  hearing  in  each 
congressional  district  of  the  State. 

The  Committee  was  directed  tx)  make  positive  recommendations  to  the  Gen- 
eral Assembly  "regarding  whether  or  not  to  submit  the  que^ion  to  the  people 
of  Georgia  for  their  determination,"  and  in  the  event  the  Committee  should 
recommend  the  submission  of  the  question  to  the  people,  the  Committee  was 
asked  to  recommend  "the  time,  manner  and  form  of  the  submission,  including 
its  contents."  The  Committee  was  also  directed  to  "make  such  other  and  further 
recommendations  as  it  may  deem  meet  and  proper." 

The  Committee  held  the  hearings  as  directed.  It  received  testimony  from  more 
than  1,800  witnesses,  representing  or  purporting  to  represent  more  than  11.5,000 
people.  Among  these  witneses  were  more  than  1,600  white  persons  and  200 
Negroes.  In  addition,  the  Committee  has  received  over  600  letters  from  individuals 
and  petitions  bearing  more  than  6,000  signatures.  A  three  to  two  majority  of  the 
witnesses  favored  maintaining  segregation  even  at  the  cost  of  abolishing  public 
schools. 

The  hearings  disclosed  a  nearly  unanimous  feeling  on  basic  principles  regarding 
segregation  and  public  schools,  but  a  wide  difference  of  opinion  on  the  course 
of  action  that  should  be  taken  to  meet  the  situation  created  by  the  federal  court 
decision. 

The  testimony  cannot  be  accurately  assessed  as  to  the  mathematical  propor- 
tion of  the  people  of  Georgia  holding  particular  opinions,  because  of  the  defects 
inherent  in  the  only  procedures  that  the  committee  could  adopt  and  because  of  the 
comparatively  small  number  of  the  people  who  could  be  heard.  For  example,  40 
per  cent  of  the  counties  were  represented  by  three  or  fewer  witnesses.  Never- 
theless, the  committee  has  been  able  to  reach  these  conclusions,  based  on  the 
testimony  presented  to  it : 

1.  An  overwhelming  majority  of  people  in  Georgia  have  a  deep  conviction  that 
separate  school  facilities  for  the  white  and  colored  races  are  in  the  best  interest 
of  both  races,  and  that  compulsory  association  of  the  races  in  the  schools  through 
enforced  integration  will  be  detrimental  to  the  peace,  good  order  and  tranquillity 
of  the  state  and  to  the  progress,  harmony,  and  good  relations  between  the  races. 
With  this  opinion  your  committee  is  in  full  agreement. 

2.  The  vast  majority  of  the  people  prefer  tax-supported,  segregated  public 
schools  rather  than  private  schools  with  or  without  grants  in  aid  from  the  state. 
It  is  their  belief  that  it  is  in  the  public  schools  that  the  youth  of  the  state  receive 
training  for  the  responsibilities  of  citizenship  in  a  democracy :  tjiat  to  close  the 
public  schools  and  go  to  a  system  of  private  schools  even  with  grants  in  aid  would 
make  it  more  difficult  for  many  young  people  to  obtain  an  adequate  education. 
The  burden  would  be  particularly  heavy  on  those  in  the  lower  income  brackets. 
With  these  views  your  committee  is  also  in  full  accord. 

3.  Testimony  received  by  the  committee  indicated  that  if  total  segregation  can- 
not be  maintained  in  a  state-wide  system  of  j)ublic  schools,  there  is  no  unanimity 
of  opinion  as  to  the  course  that  should  be  followed.  Three  points  of  view  are  ex- 
pressed : 

(a)  A  large  number  of  people  are  willing  to  close  the  schools  on  a  state-wide 
basis,  rather  than  allow  any  integration  anywhere. 

(b)  A  large  number  of  people  desire  that  the  choice  between  closing  the  schools 
and  accepting  integration  be  left  to  the  community  affected.  This  viewpoint  is 
predicated  on  two  considerations :  First,  many  people  l)elleving  that  their  own 
school  systems  will  not  be  confronted  with  integration  problems  within  the  for- 
seeable  future,  are  unwilling  to  sacrifice  their  schools  to  maintain  segreeation  in 
other  parts  of  the  state ;  and  second,  a  number  of  people  feel  that  conditions  are 
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so  varied  throughout  the  state  that  the  decisions  on  local  problems  should  be  left 
to  local  authorities. 

(c)  A  large  number  of  people,  though  believing  in  the  desirability  of  segre- 
gation, would  be  willing  to  accept  some  degree  of  integration  rather  than  to 
sacrifice  their  public  schools. 

in.    THE   PRESENT   LEGAL    SITUATION 

If  a  Negro  child  is  ordered  into  a  white  Atlanta  school,  the  governor  is  required 
under  1955  and  1956  laws  (Code  32-801,  et.  seq. ),  to  close  all  the  schools  in  the 
Atlanta  system.  Expenditures  of  state  or  local  funds  to  operate  an  integrated 
.school  .system  are  prohibited  and  made  a  felony,  and  personal  civil  liability  is  im- 
posed on  those  making  such  expenditures. 

Other  Georgia  laws  also  prohibit  the  support  of  integrated  schools  by  state  or 
local  tax  funds.  Among  them  are  these  : 

The  Georgia  Constitution  requires  that  "Separate  schools  shall  be  provided  for 
the  white  and  colored  races"  (Code  2-6401)  ;  the  195G  appropriation  act  (Ga. 
Laws  1956,  p.  753,  758)  under  which  the  state  is  still  operating,  provides  that 
funds  are  cut  off  for  school  districts  ordered  desegregated ;  a  1955  act  (Code  32- 
802 )  requires  that  budgets  submitted  by  local  school  districts  to  the  State  Board 
of  Education  provide  that  the  funds  therein  requisitioned  will  lapse  in  the  event 
of  integration. 

If  any  Atlanta  school  is  closed,  no  other  school  district  is  neces.sarily  affected. 
However,  when  the  same  situation  arose  in  Norfolk,  Virginia,  parents  of  white 
children  who  had  attended  the  closed  schools  brought  suit  and  a  three-judge  fed- 
eral court  held : 

"Tested  by  these  principles  we  arrive  at  the  inescapable  conclusion  that  the 
Commonwealth  of  Virginia,  having  accepted  and  assumed  the  responsibility  of 
maintaining  and  operating  public  schools,  cannot  act  through  one  of  its  oflScers 
to  close  one  or  more  public  schools  in  the  state  solely  by  reason  of  the  assignment 
to,  or  enrollment  or  presence  in  that  public  school  of  children  of  different  races 
or  colors,  and,  at  the  same  time,  keep  other  public  schools  throughout  the  state 
open  on  a  segregated  basis.  The  'equal  protection'  afforded  to  all  citizens  and 
taxpayers  is  lacking  in  such  a  situation.  While  the  State  of  Virginia,  directly  or 
indirectly,  maintains  and  operates  a  school  system  with  the  use  of  public  funds,  or 
participates  by  arrangement  or  otherwise  in  the  management  of  such  a  school 
system,  no  one  public  school  or  grade  in  Virginia  may  be  closed  to  avoid  the  effect 
of  the  law  of  the  land  as  interpreted  by  the  Supreme  Court,  while  the  state  per- 
mits other  public  schools  or  grades  to  remain  open  at  the  expense  of  the  tax- 
payers."— James  v.  Almond,  170  F.Supp.  331. 

The  decree  based  upon  this  decision  ordered  that  the  Norfolk  schools  be  re- 
opened on  an  integrated  basis,  and  enjoined  the  state  officials  from  continuing  to 
operate  other  schools  unless  the  Norfolk  schools  were  likewise  open.  The  decree 
did  not  order  or  contemplate  closing  all  the  schools  of  the  state,  and  the  state  did 
not  undertake  closing  the  state-wide  school  system ;  instead  it  decided  to  accept 
integration  in  Norfolk  and  subsequently  in  other  areas. 

It  must  be  assumed  that  a  similar  suit  would  be  filed  by  Atlanta  parents,  and 
that  a  similar  holding  would  follow,  although  the  committee  cannot  undertake  to 
predict  the  form  which  the  decree  effectuating  such  a  holding  would  take. 

In  any  event,  under  such  a  holding  the  state  would  be  faced  vpith  the  necessity 
for  deciding  whether  to  close  all  the  schools  of  the  state,  by  legislation  or  other- 
wise, or  to  accept  integration  of  the  Atlanta  schools. 

IV.   FREEDOM    OF    CHOICE 

The  Constitution  of  the  United  States,  as  interpreted  by  the  Supreme  Court,  is 
controlling  and  binding  upon  the  courts  and  the  people ;  and  the  state  laws,  inso- 
far as  they  are  in  conflict  with  the  federal  law,  are  unenforceable. 

Any  system  of  public  education  must  now  recognize  that  the  Supreme  Court 
decision  in  the  Brown  case  destroyed  the  power  of  the  state  to  compel  by  law 
separation  of  the  races  in  public  tax-supported  schools.  Any  continuance  of  public 
education  must  be  adjustetl  to  that  fact. 

It  is  important,  therefore,  to  determine  the  scope  and  limitations  of  the  Brown 
case  as  interpreted  and  applied  by  the  federal  courts.  We  quote  from  the  deci- 
sions as  follows: 
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"Desegregation  does  not  mean  that  there  must  be  intermingling  of  the  races  in 
all  school  districts.  It  means  only  that  they  may  not  be  prevented  from  inter- 
mingling or  going  to  school  together  because  of  race  or  color. 

"If  it  is  a  fact,  as  we  understand  it  is,  with  respect  to  Buchanan  School,  that 
the  district  is  inhabited  entirely  by  colored  students,  no  violation  of  any  consti- 
tutional right  results  because  they  are  compelled  to  attend  the  school  in  the  dis- 
trict in  which  thev  live."  Brown  v.  Board  of  Education  of  Topeka,  Kansas,  139 
FSupp.  468  (D.  C.  Kan.  1955).  (This  was  a  later  decision  in  the  Brown  case, 
rendered  after  the  case  went  back  to  the  District  Court  for  implementation.) 

".  .  .  having  said  tnis,  it  is  important  tiiat  we  point  out  exactly  what  the 
Supreme  Court  has  decided  and  what  it  has  not  decided  in  this  case.  It  has  not 
decided  that  the  Federal  Courts  are  to  take  over  or  regulate  the  public  schools 
of  the  states.  It  has  not  decided  that  the  states  must  mix  persons  of  different 
races  in  the  schools  or  must  require  them  to  attend  school  or  mus  deprive  them 
of  the  right  of  choosing  the  school  they  attend.  What  it  has  decided,  and  all  that 
it  has  decided,  is  that  a  state  may  not  deny  to  any  person  on  account  of  race  the 
right  to  attend  any  school  that  it  maintains.  This,  under  the  decision  of  the  Su- 
preme Court,  the  state  may  not  do  directly  or  indirectly  ;  but  if  the  schools  which 
it  maintains  are  open  to  children  of  all  races,  no  violation  of  the  Constitution  is 
involved  even  though  the  children  of  different  races  voluntarily  attend  different 
schools,  as  they  attend  different  churches.  Nothing  in  the  Constitution  or  in  the 
decision  of  the  Supreme  Court  takes  away  from  the  people  freedom  to  choose 
the  schools  they  attend.  The  Constitution  in  other  words,  does  not  require  inte- 
gration. It  merely  forbids  discrimination.  It  does  not  forbid  such  segregation  as 
occurs  as  the  result  of  voluntary  action.  It  merely  forbids  the  use  of  govern- 
mental i>ower  to  enforce  segregation.  The  Fourteenth  Amendment  is  a  limitation 
upon  the  exercise  of  power  bv  the  state  or  state  agencies,  not  a  limitation  upon 
the  freedom  of  individuals."  Briggs  v.  Elliott.  132  F.Supp.  77t>  (D.C.S.C.  1955) 

"The  Constitution  as  construed  in  the  School  Segregation  Cases,  Brown  v. 
Board  of  Education — ,  forbids  any  state  action  requiring  segregation  of  children 
in  public  schools  solely  on  account  of  race ;  it  does  not  however,  require  actual 
integration  of  the  races."  (Court  then  quoted  from  Briggs  case,  quoted  herein- 
above.) Avery  v.  Wichita  Falls  Independent  School  District,  241  F.2d  230  (C.A. 
5th  1957),  cert.  den.  353  U.S.  938. 

"It  mu.st  be  remembered  that  the  decisions  of  the  Supreme  Court  of  the  United 
States  in  Brown  v.  Board  of  Education — ,  do  not  compel  the  mixing  of  the  dif- 
ferent races  in  the  public  schools.  No  general  reshuffling  of  the  pupils  in  any 
school  system  has  been  commanded.  The  order  of  that  court  is  simply  that  no 
child  shall  be  denied  admission  to  a  school  on  the  basis  of  race  or  color.  Indeed, 
just  so  a  child  is  not  through  any  form  of  compulsion  or  pressure  required  to  stay 
in  a  certain  school,  or  denied  transfer  to  another  school,  because  of  his  race  or 
color,  the  school  heads  may  allow  the  pupil,  whether  white  or  Negro,  to  go  to 
the  same  school  as  he  would  have  attended  in  the  absence  of  the  ruling  of  the 
Supreme  Court.  Con.sequently,  compliance  with  that  ruling  may  well  not  neces- 
sitate such  extensive  changes  in  the  school  .system  as  some  anticipate."  Thomp- 
son V.  School  Board  of  Arlington,  144  F.Supp.  239  (D.  C.  Va.  1956),  affirmed  sub 
nom.  School  Board  of  Charlottesville  v.  Allen,  240  F.2d  59  (C.  A.  4th  1956),  cert, 
den.  77  S.Ct.  667  (2  cases). 

".  .  .  the  equal  protection  and  due  process  clauses  of  the  Fourteenth  Amend- 
ment do  not  affirmatively  command  integration,  but  they  do  forbid  any  state 
action  requiring  segregation  on  account  of  race  or  color  of  children  in  the  public 
schools.  Avery  v.  Wichita  Falls  Indep.  School  District,  5  Cir.,  1957,  241  F.2d  230, 
233.  Pupils  may,  of  course,  be  separated  according  to  their  degree  of  advance- 
ment or  retardation,  their  ability  to  learn,  on  account  of  their  health,  or  for  any 
other  legitimate  reason,  but  each  child  is  entitled  to  be  treated  as  an  individual 
without  regard  to  his  race  or  color."  Borders  v.  Rippy,  247  F.2d  268  (C.  A.  5th 
1957). 

In  Plessy  v.  Ferguson,  which  was  good  law  for  sixty-eight  years  until  super- 
ceded by  the  Brown  case,  the  Supreme  Court  very  wisely  recognized  that  com- 
pulsory association  can  only  bring  about  the  tensions  and  social  disorder  which 
have  resulted  from  the  1954  decision  : 

"If  the  two  races  are  to  meet  upon  terms  of  social  equality,  it  must  be  the 
result  of  natural  affinities,  a  mutual  appreciation  of  each  other's  merits,  and 
a  voluntary  consent  of  individuals.  As  was  said  by  the  Court  of  Appeals  of  New 
York  in  People  v.  Gallagher.  03  N.Y.  4."S,  448 :  'This  end  can  either  be  accom- 
plished nor  promoted  by  laws  which  conflict  with  the  general  sentiment  of  the 
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community  upon  whom  they  are  designed  to  operate.  When  the  government, 
therefore,  has  secured  to  each  of  its  citizens  equal  rights  before  the  law,  and 
equal  opportunities  for  improvement  and  progress,  it  has  accomplished  the  end 
for  which  it  was  organized,  and  performed  all  of  the  functions  respecting  social 
advantages  with  which  it  is  endowed.'  Legislation  is  powerless  to  eradicate  racial 
instincts,  or  to  abolish  distinctions  based  upon  physical  differences,  and  the 
attempt  to  do  so  can  only  result  in  accentuating  the  difficulties  of  the  present 
situation.  If  the  civil  and  political  rights  of  both  races  be  equal,  one  cannot  be 
inferior  to  the  other  civilly  or  politically.  If  one  race  be  inferior  to  the  other 
.sociallv,  the  constitution  of  the  United  States  cannot  put  them  upon  the  same 
plane."  Plessy  v.  Ferguson,  163  U.S.  537  (1896). 

Thus  it  is  seen  that  while  the  state  is  without  power  to  enforce  racial  segrega- 
tion in  schools  by  law,  the  federal  government  under  the  Constitution  is  without 
power  to  impose  integration  upon  the  individual.  As  was  pointed  out  by  the 
Court  in  the  Briggs  case  above,  "Nothing  in  the  Constitution  of  in  the  decision 
of  the  Supreme  Court  takes  away  from  the  people  freedom  to  choose  the  schools 
they  attend.  The  Constitution  .  .  .  does  not  require  integration."  The  state  there- 
fore may  within  the  bounds  of  the  federal  constitution  establish  a  system  of 
public  education  that  preserves  and  guarantees  this  freedom  of  choice  to  the 
individual — the  right  of  the  individual  to  select  his  own  associates. 

This  right  is  especially  valuable  during  the  impressionable  and  formative 
school  age.  The  educational  process  is  as  much  a  social  matter  as  an  intellectual 
one,  and  the  parent  has  the  right  and  the  duty  to  place  his  child  in  a  school 
where  an  atmosphere  of  harmony  and  congeniality  prevails  and  where  the  child 
can  work  with  acceptable  companions  toward  the  attainment  of  their  common 
educational  goals.  The  parent  has  the  responsibility  to  avoid  the  selection  of  a 
school  with  an  atmosphere  of  compulsory  and  undesirable  associations  and 
where  there  exist  the  contentions  and  hostilities  that  so  often  result  from  the 
strife  of  judicial  proceedings  and  court  orders. 

This  right  of  free  choice  of  one's  associates  is  in  violation  of  no  law,  state  or 
federal,  and  is  sanctioned  by  all  enlightened  people.  It  is  the  foundation  stone 
of  all  society  and  is  the  base  upon  which  progress,  happiness,  good  order  and 
good  feeling  among  people  are  built. 

The  United  States  Supreme  Court  has  very  recently  held  that  freedom  of 
association  is  embraced  within  the  First  Amendment  guarantees  against  govern- 
mental encroachment.  N.A.A.C.P.  v.  Alabama,  357  U.S.  449  (1958)  ;  Bates  v.  Little 
Rock.  4  L.Ed.  2d  480.  485  (1960).  The  freedom  to  associate  neces.sarily  implies 
the  freedom  not  to  associate. 

The  question  before  the  Committee  is  whether  the  people  of  Georgia  should 
be  permitted  to  say  whether  they  desire  to  establish  a  system  of  public  .«:chools 
within  the  framework  of  the  federal  court  decisions,  with  such  safeguards  as 
will  protect  the  right  of  free  choice  of  both  the  parent  of  the  child  and  of  the  local 
community,  and  that  will  guarantee  that  no  child  in  Georgia  will  be  compelled  to 
go  to  a  mixed  school  against  the  wishes  of  his  parent  or  guardian. 

When  Georgia  in  1954  amended  its  constitution  so  as  to  make  possible  tuition 
grants  from  public  funds  to  enable  students  to  attend  private  schools,  the 
plan  offered  what  then  seemed  to  be  an  effective  alternative  to  mixed  schools. 
These  grants  were  to  be  in  lien  of  all  other  educational  responsibilities  of  the 
state,  and  it  was  assumed  that  schools  could  be  closed  on  a  .system-by-system 
basis  as  they  became  subject  to  federal  court  decrees,  and  that  tuition  grants 
would  be  made  available  to  each  such  system  only  upon  the  event  of  its  closing. 
It  was  not  contemplated  that  a  situation  would  come  about  wherein  the  state 
could  legally  close  its  schools  only  on  a  statewide  basis.  That  situation  has  de- 
veloped because  of  later  decisions  by  the  federal  courts.  The  Amendment,  how- 
ever, in  permitting  grants  in  aid.  was  a  far-sighted  act  of  statesmanship  and, 
regardless  of  the  turn  of^ events,  can  be  of  great  help  in  working  out  a  solution 
of  the  present  problem. 

V.     CONCLUSIONS 

The  conclusion  is  inescapable  that,  to  maintain  total  segregation  everywhere 
in  the  state,  the  state  will  almost  certainly  have  to  withdraw  from  the  oftera- 
tion  of  public  schools.  Presumnbly,  under  the  1954  amendment  to  the  Georgia 
Constitution  (Code  2-7502).  the  state  could  give  grants  or  scholarships  to  in- 
dividual school  children  for  use  in  such  private  schools  as  may  exist  or  may  be 
established.  The  state  could  have  nothing  to  do  with  the  organization,  operation, 
or  super\ision  of  such  private  schools.  "State  support  of  segregated  schools 
through  any  arrangement,  management,  funds  or  property  cannot  be  squared 
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with  the  Amendment's  command  that  no  state  shall  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws."  Cooper  v.  Aaron,  358  U.S. 
1  (1958). 

Leasing  publicly  owned  facilities  to  private  operators  to  avoid  integration 
has  been  held  invalid.  Aaron  v.  Cooper,  261  F.2d  97  (C.A.  8th  1958),  and  cases 
cited  at  page  108.  Hence,  existing  public  school  buildings,  buses,  books  and  the 
like  could  not  be  used  except  after  a  bona  fide  purchase  by  private  schools 
at  fair  market  value. 

There  are  many  other  .serious  and  difficult  problems  involved  in  the  establish- 
ment and  operation  of  private  schools.  Among  them  is  the  provision  of  adequate 
funds  for  the  many  phases  of  school  operations.  Buildings  must  be  financed, 
tran.sportation  facilities  must  be  secured,  adequate  funds  for  operation  must  be 
found.  The  problems  of  accreditation  for  the  private  schools  will  demand  serious 
study.  The  costs  per  student  are  likely  to  be  so  high  that  many  students  will  be 
unable  to  attend  because  any  possible  tuition  grants  will  be  inadequate  to  cover 
the  costs.  And  perhaps  most  serious  of  all  is  the  fact  that  a  democratic  state  will 
lose  all  control  over  the  institutions  in  which  the  minds,  character  and  ideas  of 
the  future  citizens  of  the  state  are  molded. 

It  is  our  conclusion  that,  although  there  are  some  localities  where  such  private 
schools  could  be  maintained  successfully,  it  will  be  impractical  to  develop 
a  system  of  private  schools  that  will  provide  adequately  for  the  educational 
needs  of  the  masses  of  the  people  of  the  state. 

Furthermore,  even  if  a  system  of  private  schools  is  adopted,  the  state,  having 
no  control  oi!  such  schools,  would  be  powerless  to  prohibit  integration  in  them 
if  some  private  schools  voluntarily  integrated.  Those  who  want  to  mix  volun- 
tarily can  mix  under  the  law  and  the  state  is  powerless  to  prevent  it. 

The  basic  alternative  to  closing  the  public  schools  and  turning  to  private  schools 
or  accepting  integration  by  court  order  appears  to  be  a  system  giving  authority 
to  local  boards  to  assign  students  to  particular  schools  in  accordance  with  the 
best  interests  of  all  students ;  and  the  giving  of  as  much  freedom  of  choice  as 
possible  to  parents  and  local  communities  in  the  handling  of  their  problems ; 
and  the  giving  of  assurance  that  no  child  will  be  required  to  go  to  school  with  a 
child  of  a  different  race  except  on  a  voluntary  basis. 

Under  a  pupil  placement  plan,  the  board  of  each  school  district,  or  the  govern- 
ing authority  of  a  school  administrative  unit,  in  making  assignments  of  students 
to  particular  schools,  may  properly  consider  the  place  of  residence  of  the  student, 
his  level  of  intelligence,  his  educational  attainments,  his  home  environment,  his 
physical  condition,  and  any  other  facts  and  circumstances  that  may  bear  on  the 
question  of  the  student's  ability  and  fitness  to  do  successful  work  in  a  particular 
school  and  to  maintain  satisfactory  relationships  with  those  with  whom  he  will 
be  associated,  but  without  reference  to  race  or  color. 

As  stated  by  Judge  Hooper  in  the  Atlanta  case : 

"Essentially  the  Plan  contemplates  that  all  pupils  in  the  school  shall,  until 
and  unless  transferred  to  some  other  school,  remain  where  they  are ;  all  new  and 
beginning  students  being  assigned  by  the  Superintendent  or  his  authority,  to  a 
school  selected  by  observance  of  certain  standards  as  set  forth  in  the  proposed 
Plan." 

Later  Judge  Hooper  states : 

"(3)  A  general  review  of  the  measures  taken  in  many  southern  states  and 
border  states  since  the  rendition  of  the  Brown  decision,  "both  by  way  of  legisla- 
tive enactments  and  by  way  of  plans  adopted  without  legislative  action,  show 
that  the  so-called  Pupil  Placement  Plan  (also  referred  to  as  Pupil  Assignment 
Plans,  Enrollment  Plans,  etc.)  have  been  adopted  in  one  form  or  another  in  many 
states,  including  Virginia,  North  Carolina,  Alabama,  Louisiana,  South  Carolina, 
Florida,  and  Tennessee.  In  some  of  these  states  the  plans  were  adopted  soon 
after  the  Brown  decision,  although  there  was  at  the  time  of  the  adoption  of  the 
same,  no  litigation  pending  nor  any  action  being  taken  toward  the  elimination  of 
racial  discrimination.  The  plans  were  no  doubt  adopted  against  the  day  when 
such  efforts  would  be  made  and  they  were  adopted  in  full  recognition  of  the  fact 
that  the  people  of  the  states  adopting  them  had  no  desire  to  abolish  segregation, 
but  considered  it  wise  to  make  plans  for  the  future  against  the  day  when  segre- 
gation in  such  states  might  be  enjoined  by  the  courts.  Mississippi  was  one  of  the 
first  states  to  adopt  such  legislation,  though  as  yet  there  have  been  no  efforts  to 
abolish  segregation  in  that  state." 

Similar  plans  have  been  held  valid  by  the  federal  courts.  Shuttlcsworth  v. 
Birmingham  Bd.  of  Educ,  358  U.S.  101  (1958)  ;  Parham  v.  Dove,  271  F.2d  132 
(C.  A.  8th  1959)  ;  Covington  v.  Edwards,  264  F.2d  780  (C.A.  4th  1959). 
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A  provision  permitting  each  school  district,  confronted  with  an  unsatisfactory 
situation,  to  determine  for  itself  whether  to  clcce  its  schools,  would  give  each 
community  the  maximum  freedom  of  choice.  It  is  assumed  that  such  a  provision 
would  also  allow  subsequent  action  by  the  school  district  to  alter  the  original 
decision ;  that  is,  the  community  could  decide,  from  time  to  time,  whether  it 
wished  to  reopen  closed  schools  or  to  close  integrated  ones.  The  validity  of  such 
a  provision  has  not  been  tested  in  the  courts,  but.  In  the  light  of  many  analogous 
situations,  it  should  be  upheld.  Such  provisions  are  in  effect  in  other  states. 

The  evidence  shows  that  public  school  problems  throughout  the  state  are  infi- 
nitely varied.  A  plan  giving  to  each  local  community  the  right  to  determine  its 
own  course  of  action  on  problems  of  a  peculiarly  local  nature  appears  to  offer  the 
best  and  most  democratic  procedure  for  solving  these  peculiarly  local  problems. 

Maximum  freedom, 

A  provision  permitting  each  parent  to  withdraw  his  child  from  an  integrated 
school  and  to  have  the  child  assigned  to  a  non-integrated  school,  if  one  is  avail- 
able, or  else  given  a  tuition  grant  for  private  schooling,  appears  to  provide  the 
maximum  freedom  of  choice  to  each  parent.  The  right  of  a  parent  to  choose 
between  public  and  private  schools  has  never  been  questioned ;  in  fact,  such  a 
right  has  been  expressly  upheld  by  the  Supreme  Court.  Pierce  v.  Society  of 
Sisters,  268  U.S.  510,  (1925).  It  is  difficult  to  see  how  a  plan  of  tuition  grants, 
available  to  all  parents  who  desire  private  education  for  their  children,  could 
be  challenged  successfully. 

If  the  schools  are  to  be  closed,  the  step  should  be  taken  as  a  deliberate  choice, 
with  the  expectation  that  the  state  will  go  out  of  the  school  business  perma- 
nently, except  for  providing  tuition  grants  or  scholarships  and  that  the  people 
will  resort  to  private  schools.  Closing  the  schools  otherwise  is  a  useless  gesture 
and  can  cause  nothing  but  confusion,  great  economic  loss,  and  utter  chaos  in 
the  administration  of  the  school  system. 

It  should  also  be  borne  in  mind  that  whatever  the  final  decision  may  be  as 
to  the  course  of  action  to  be  followed,  there  will  be  far  greater  mobility  and 
flexibility  in  the  handling  of  local  school  situations,  if  the  choice  of  the  course 
of  action  can  be  made  freely  at  the  local  level  rather  than  under  the  compulsion 
of  a  court  order.  It  has  been  abundantly  demonstrated  in  other  jurisdictions 
that  the  federal  courts  do  not  hesitate  to  strike  down,  as  attempts  to  circumvent 
their  orders,  statutes  or  practices  which  might  have  been  approved  as  valid  if 
taken  voluntarily. 

Those  who  insist  upon  total  segregation  must  face  the  fact  that  it  cannot 
be  maintained  in  public  schools  by  state  law.  If  they  insist  upon  total  segrega- 
tion everywhere  in  the  State,  they  must  be  prepared  to  accept  eventual  abandon- 
ment of  public  education. 

Those  who  insist  upon  total  segregation,  but  who  back  away  from  closing 
the  schools,  are  not  only  deceiving  themselves  and  the  people,  but  are  creating 
a  very  difficult  and  harmful  situation :  if  the  State  stands  upon  the  present 
laws,  yet  declines  to  accept  the  ultimate  closing  of  the  schools,  the  result  will 
be  integration  in  its  worst  form :  coercive  integration  by  court  order,  with  no 
safeguards  available  to  the  local  people  and  no  freedom  of  action  on  the  part  of 
the  parents  of  children  affected. 

The  alternative  is  to  establish  a  system  of  education  within  the  limitations 
of  the  Supreme  Court  decision,  yet  one  which  will  secure  the  maximum  segrega- 
tion possible  within  the  law,  which  will  vest  the  control  of  its  schools  in  the 
people  of  the  community,  and  which  will  ensure  the  parent  the  greatest  freedom 
in  protecting  the  welfare  of  his  child. 

Changes  necessary 

To  put  this  alternative  into  effect,  the  Committee  believes  that  some  changes 
are  necessary  in  the  Georgia  Constitution.  The  guaranty  that  no  child  should 
be  required  to  attend  school  with  a  child  of  another  race  ought  to  be  one  of 
the  fundamental  rights  protected  by  the  Constitution.  The  provision  for  local 
control  of  schools  probably  requires  Constitutional  authority  vested  in  the 
General  Assembly.  There  is  no  authority  in  law  for  a  purely  advisory  referen- 
dum, and  under  a  representative  form  of  government.  Any  such  referendum 
could  not  properly  be  made  binding  on  the  General  Assembly. 

Since  any  Constitutional  amendment  requires  ratification  by  a  vote  of  the 
people  in  a  general  election,  this  would  provide  the  opportunity  for  the  people  to 
determine  for  themselves  the  course  which  they  desire  to  take.  The  complex 
details  of  the  necessary  statutes  are  a  responsibility  of  the  General  Assembly  and 
could  be  developed  practicably  only  through  the  legislative  process. 
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VI.    THE    BECOMMENDATION 

The  Committee  recognizes,  as  has  been  heretofore  stated,  that  the  people  of 
Georgia,  though  overwhelmingly  in  favor  of  both  segregation  and  public  schools, 
are  widely  divided  as  to  the  best  means  of  meeting  the  situation  that  confronts 
them ;  that  the  question  profoundly  affects  every  phase  of  hte  future  life  and 
activities  of  the  people  of  the  state ;  that  the  question  should  be  considered  in 
an  atmosphere  of  calmness  and  far-sighted  wisdom  ;  that  the  question  should  be 
decided  only  after  the  most  careful  deliberation  and  the  most  thoughtful  con- 
sideration of  all  the  issues  involved ;  and  that  the  public  school  system  is  of 
such  transcendent  importance  that  its  fate  ought  to  be  decided  by  a  direct  vote 
of  the  people.  The  people  of  Georgia  have  never  been  called  upon  to  make  a  more 
important  decision. 

The  Committee  further  recognizes  that  the  primary  concern  of  each  Georgia 
citizen  is  the  welfare  of  his  own  children  and  that,  regardless  of  the  fate  of 
the  public  schools,  each  parent  should  be  protected  by  the  Georgia  constitution 
from  being  forced  to  allow  his  child  to  attend  a  school  under  what  the  parent 
considers  intolerable  circumstances. 

The  Committee  further  recognizes  that  the  situation  before  it  is  one  subject  to 
unforeseen  future  developments  and  that  the  Legislature  should  have  the  maxi- 
mum latitude  in  meeting  such  developments,  including  certain  constitutional 
powers  which  it  does  not  now  possess. 

We  therefore  recommend  : 

1.  That  the  General  Assembly  propose  to  the  people  of  Georgia  an  amendment 
to  the  Constitution,  reading  substantially  as  follows : 

"Notwithstanding  any  other  provision  in  this  Constitution,  no  child  of  this 
state  shall  be  compelled  against  the  will  of  his  or  her  parent  or  guardian,  to  attend 
the  public  schools  with  a  child  of  the  opposite  race ;  that  any  child  whose  parent 
or  guardian  objects  to  his  attending  an  integrated  school,  shall  be  entitled  to 
reassignment,  if  practicable,  to  another  public  school,  or  shall  be  entitled  to  a 
direct  tuition  grant  or  scholarship  aid,  as  provided  by  this  Constitution  and  as 
may  be  authorized  by  the  General  Assembly." 

2.  That  the  General  Assembly  propose  tx?  the  people  of  Georgia  a  further 
amendment  to  the  Constitution  substantially  as  follows  : 

"Notwithstanding  any  other  provision  of  this  Constitution,  the  General  As- 
sembly may  provide  for  a  uniform  system  of  local  units  for  the  administration  of 
the  schools  and  authorize  any  such  local  administration  unit,  as  defined  by  the 
General  Assembly,  to  close  schools  within  the  unit  or  to  reopen  the  schools  in 
accordance  with  the  wi.shes  of  a  majority  of  the  qualified  voters  of  the  unit  as 
expressed  in  a  formal  election  called  for  the  purpose  of  ascertaining  the  wishes 
of  the  voters." 

3.  That  the  General  Assembly  forthwith  enact  legislation  providing  for  tuition 
grants  or  scholarships  for  the  benefit  of  any  child  whose  parent  chooses  to  with- 
draw said  child  from  an  integrated  school  and  for  the  benefit  of  any  child  whose 
school  has  been  closed,  whether  as  a  result  of  existing  or  future  Georgia  laws  or 
as  a  result  of  a  court  order. 

4.  That  the  General  Assembly  forthwith  enact  legislation  making  the  existing 
teacher  retirement  system  available  to  teachers  in  private  schools  in  the  same 
manner  and  on  the  same  basis  as  it  now  extends  to  teachers  in  public  schools. 

5.  That  the  General  Assembly  consider  whether,  in  view  of  the  urgency  created 
by  the  Atlanta  case  and  other  cases  which  may  be  brought,  it  will  propose  to  close 
the  public  schools  in  order  to  maintain  total  segregation  throughout  the  state  or 
whether  it  will  choose  a  course  designed  to  keep  the  schools  open  with  as  much 
freedom  of  choice  to  each  parent  and  community  as  possible :  and,  if  it  choo.ses 
the  latter  course,  that  it  enact  legislation  enabling  each  school  board  or  other 
local  bodv  to  establish  a  pupil-assignment  plan  :  empowering  the  people  of  each 
community  to  vote  whether  to  close  their  schools  in  the  event  of  integration  or 
to  continue  the  operation  of  said  schools,  and  enabling  each  parent  to  withdraw 
his  child  from  an  integrated  school  and  have  the  child  reassigned  to  a  segregated 
school  or  receive  a  tuition  grant  or  scholarship  for  private  education. 

The  General  Asi^embly  Committee  on  Schools  :  ,     -r  t.     ttt 

John  A    Siblev.  Chairman :  Howell  Hollis,  General  Counsel :  John  W. 

Greer   Secretarv :  Robert  O.  Arnold  :  Samuel  J.  Boykin  :  Harmon 

W.  Caldwell:  Charles  A.  Cowan:  John  W.  Dent;  Zade  Zenimer: 

Dr.  Claude  Purcell ;  and  Homer  Rankin. 
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Report  by  Minority 
i.  responsibility  of  committee 

This  Committee  was  created  by  the  1960  Session  of  the  General  Assembly  to 
study  the  existing  school  problem  in  Georgia. 

The  General  Assembly  directed  the  Committee  to  hold  hearings,  at  least  one  in 
each  Congressional  District  of  Georgia,  to  ascertain  "whether  future  education 
is  to  be  afforded  through  direct  tuition  payments  for  use  in  private  schools  devoid 
of  governmental  control,  or  whether  the  public  school  system  as  it  presently  exists 
shall  be  maintained  notwithstanding  that  the  school  system  of  Atlanta  and  even 
others  yet  to  come,  may  be  integrated." 

Said  resolution  creating  this  Committee  further  provides  : 

"The  General  Assembly  Committee  on  Schools  shall  proceed  immediately  upon 
the  adjournment  of  this  session  to  hold  public  hearings  under  such  rules  and 
procedures  as  may  be  promulgated  by  the  Committee,  and  after  ample  notice 
thereof,  to  the  extent  of  at  least  one  hearing  in  each  Congressional  District  of 
this  State  on  the  subject  of  maintaining  public  schools  in  Georgia  in  light  of  the 
order  and  judgment  of  Judge  Hooper,  or  whether  the  people  prefer  a  system  of 
direct  tuition  grants  imder  the  Georgia  Constitution  for  u.se  in  private  schools, 
and  that  such  suggestions  as  may  be  offered  on  or  in  modification  of  either  course 
be  received  and  considered,  and  that  the  Atlanta  plan  also  be  considered." 

II.  RESULTS  OF  HEARINGS 

This  Committee  has  conducted  public  hearings  in  eleven  Georgia  Commu- 
nities, at  least  one  in  each  Congressional  District.  The  results  show  that  of  all 
witnesses  testifying  940  were  for  option  No.  1  and  779  for  option  No.  2.  The 
counties  voted  91  for  option  No.  1  and  48  for  option  No.  2 ;  nine  counties  were 
evenly  divided.  Seven  districts  voted  clearly  for  option  No.  1,  and  three  for  op- 
tion No.  2.  All  of  these  computations  include  both  white  and  colored  witnesses. 

The  General  Assembly  did  not  cast  us  adrift  on  an  unchartered  sea  of  deliber- 
ation without  any  semblance  of  a  plotted  course  to  guide  our  processes  of  deci- 
sion. The  General  Assembly  was  not  concerned  with  our  individual  opinions 
on  the  issues  presented.  If  an  indei)endent  judgment  unaffected  by  the  forces 
of  external  public  opinion  were  all  that  had  been  called  for,  the  lawmakers  could 
have  made  such  a  determination  for  themselves,  and  there  would  have  been 
no  occasion  for  a  fact-finding  tribunal.  Instead,  the  Legislature  stated  its  belief 
that  "the  people  of  Georgia  may  wish  to  make  a  deliberate  determination  ..." 
and  we  were  explicitly  directed  to  hold  "public  hearings"  and  receive  evidence 
"on  the  subject  of  maintaining  public  schools  in  Georgia  in  light  of  the  order  and 
judgment  of  Judge  Hooper,  or  whether  the  people  prefer  a  system  of  direct 
tuition  grants.  .  .  ."  (Emphasis  supplied).  The  requirement  by  law  of  a  hearing 
carries  with  it  by  implication  the  additional  requirement  that  whatever  decision 
is  reached  must  be  based  on  the  evidence  received  at  such  hearing,  I.C.C.  v. 
L.  &  N.  Railroad  Co..  227  U.S.  88  (1913).  and  any  finding  completely  contrary 
to  the  evidence  so  adduced  is  erroneous  and  constitutes  a  denial  of  due  process. 
Thompson  v.  Louisville,  4  L.Ed.  2d  654  (1960) . 

The  Committee  has  held  its  hearings  and  received  evidence  in  the  form 
of  personal  testimony  and  written  communication.  The  people  having  spoken 
in  such  unmistakable  language,  it  is  nothing  less  than  an  intolerable  affectation 
of  superior  virtue  for  us  now  to  proclaim  to  them,  "Well,  notwithstanding  that 
you  have  made  clear  your  sentiments,  we  think  that  you  are  wrong  and  that  we 
know  what  is  best  for  you." 

As  a  result  of  the  hearings  held,  we  find  virtually  unanimous  sentiment  among 
the  people  of  this  State  of  all  races  that  continued  maintenance  of  separate  edu- 
cation is  in  the  best  interests  of  all  our  citizens. 

We  find  further,  upon  considering  all  evidence  presented,  that  any  precipitant 
action,  resulting  in  enforced  integration  at  this  time  in  any  community,  would 
do  incalculable  harm  to  the  children  and  would  result  in  disastrous  consequences 
which  could  and  should  be  averted. 

We  find  that  enforced  integration  in  the  schools  of  this  State  would  cause  seri- 
ous civil  turmoil,  bitterness,  rancor,  and  internal  strife,  inflicting  much  harm 
on  the  people  of  Georgia  and  accomplishing  nothing  for  the  welfare  of  its 
citizens. 
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This  Committee  finds  further  that  those  who  instituted,  and  those  who  con- 
trol, the  present  school  litigation  in  Georgia  are  not  interested  in  the  true  well- 
being  of  either  race,  and  are  motivated  by  designs  inconsistent  with  the  future 
happiness  and  progress  of  the  citizens  of  this  State. 

III.    PUPIL    PLACEMENT   OR   "TOKEN    INTEGRATION" 

We  believe  that  "pupil  placement,"  "token  integration,"  or  "controlled  de- 
desgregation"  are  one  and  the  same. 

Those  who  provoked  the  pending  Litigation  in  Georgia  and  elsewhere  have 
publicly  proclaimed  unequivocal  dissatisfaction  with  any  plan  short  of  massive 
and  total  integration  on  all  levels.  Many  of  the  witnesses,  both  white  and  colored, 
representing  the  NAACP  and  other  radical  elements  which  appeared  before  the 
Committee  expressed  themselves  to  this  effect.  Several  such  witnesses  speci- 
fically attacked  the  Atlanta  pupil  placement  plan  as  an  illegal  scheme  designed 
to  evade  the  Court's  decision  in  the  Brown  case. 

IV.    PRESENT   GEORGIA   I-AWS 

The  Constitution  and  laws  of  Georgia  clearly  do  not  envision,  permit,  provide, 
or  authorize  total  school  closings  in  Georgia  in  any  circumstance.  All  persons 
who  have  read  the  law  know  this. 

His  Excellency,  the  Governor  of  Georgia,  in  a  speech  prepared  for  delivery 
before  the  Georgia  Education  Assn.  on  March  19,  infiO,  had  this  to  say. 

"As  long  as  I  am  governor,  Georgia  children  will  continue  to  receive  a  good 
education  by  Georgia  teachers. 

"Let's  give  the  lie  once  and  for  all  to  the  canard  that  if  one  school  is  integrated 
in  Georgia,  all  the  schools  will  close. 

"The  Georgia  law  simply  does  not  authorize  or  contemplate  massive  school 
closings  under  any  circumstances. 

"We  don't  want  to  see  even  one  school  closed,  and  this  will  come  about  only 
as  a  last  resort  after  all  other  measures  have  failed. 

"The  education  of  the  children  in  that  school  would  be  provided  for  and  the 
teachers  would  be  taken  care  of  and  their  retirement  rights  protected." 

After  a  diligent  search  by  responsible  legal  authorities  and  members  of  the 
Committee  it  was  found  that  in  no  State  has  the  result  of  litigation  been  the 
closing  of  all  public  schools. 

Should  any  effort  by  made  through  any  legal  device  or  scheme  to  close  all  pub- 
lic schools  of  the  State  or  to  deny  funds  for  their  operation,  the  burden  of  respon- 
sibility must  lie  elsewhere  than  on  the  State  Constitution,  the  State  laws.  State 
OflUcials  or  the  General  Assembly. 

The  Committee  as  a  whole  has  definitely  concluded  that  it  is  in  the  best 
interests  of  this  State  for  the  newspapers,  the  radio  .stations,  the  television  sta- 
tions, other  information  media,  civic,  fraternal,  farm,  labor,  veteran,  educational, 
business,  professional,  and  all  other  groups  and  organizations  in  this  State 
to  exert  every  infiuence  to  maintain  separation  of  the  races  in  this  State,  and 
the  public  schools  thereof,  on  a  voluntary  basis.  If  public  opinion  would  unite 
to  this  end,  we  are  certain  that  there  would  be  no  integration  in  Georgia  because 
there  would  be  no  litigation  in  the  first  instance. 

The  committee  further  deplores  and  condemns  efforts  on  the  part  of  Commu- 
nist-inspired organizations  who  would  do  otherwise,  and  thus,  infiict  incalculable 
damage  on  the  welfare  and  future  happiness  of  the  people  of  this  State. 

v.    RECOMMENDATIONS 

After  due  deliberation,  and  in  full  consideration  of  the  facts  as  herein  set 
forth,  we  recognize  that  it  is  difficult  to  formulate  recommendations  that  would 
offer  anv  perfect  solution  to  the  problem  presented. 

However,  as  the  most  effective  means  of  dealing  with  the  problem,  we  recom- 
mended that  the  General  Assembly  provide,  either  through  the  form  of  appro- 
priate constitutional  amendment,  and  or  through  enactment  of  new  statutes  or 
amendments  to  the  existing  laws,  measures  which  would  accomplish  the  follow- 
ing purposes,  to-wit :  . 

1.  Guarantee  that  no  Georgia  child  .shall  be  forced  against  the  desire  of  his 
parent  or  guardian  to  attend  any  public  school  wherein  a  child  of  the  opposite 
r3.CG  is  Giirolloii. 

2.  That  the  General  Assembly  of  Georgia,  pursuant  to  the  1954  Amendment  to 
the  Georgia  Constitution,  as  advocated  and  proposed  by  Honorable  Herman  E. 
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Talmadge,  then  governor  of  Georgia,  enact  such  appropriate  enabling  legislation 
as  may  be  required  to  further  effectuate  the  grants-in-aid  amendment  so  as  to 
provide  for  direct  grants  of  state,  county,  and  municipal  funds  to  citizens  of 
the  state  for  educational  purposes,  in  discharge  of  all  obligations  of  the  State 
to  provide  adequate  education  for  its  citizens. 

3.  That  the  public  school  system  be  preserved  on  a  segregated  basis  as  far 
as  it  is  possible  to  do  so  unless  closed  by  unprecedented  federal  court  decree, 
and  that  the  system  of  grants  be  instituted  only  as  a  last  resort. 

4.  That  the  governor  and  the  General  Assembly  of  Georgia  take  such  action 
and  enact  such  measures  as  may  be  required  from  time  to  time,  consistent  with 
the  welfare  and  best  interests  of  the  children  of  Georgia. 

The  General  Assembly  Committee  on  Schools  : 

John  P.  Duncan,  Vice  Chairman;  George  Brooks;  J.  Battle  Hall; 
Render  Hill  ;  Wallace  J.  Jernigan  ;  J.  W.  Keyton  ;  H.  Walstein 
Parker  ;  and  H.  Eulond  Clary. 

Statement  by  Render  Hill 

Although  having  concurred  in  the  minority  report  of  the  General  Assembly 
Committee  on  Schools,  I  wish  to  express  certain  of  my  own  conclusions  and 
findings  which  are  submitted  herewith  : 

From  the  testimony  of  the  witnesses  appearing  at  these  hearings  my  findings 
of  fact  are  as  follows  : 

1.  Practically  all  of  the  people  of  Georgia  favor  segregated  schools. 

2.  Practically  all  of  the  people  of  Georgia  favor  public  education. 

3.  Approximately  55  per  cent  of  the  witnesses  appearing  before  the  Committee 
believe  it  would  be  preferable  to  abandon  the  public  education  system  rather 
than  accept  any  integration. 

4.  Approximately  45  per  cent  of  the  witnesses  appearing  before  the  Committee 
believe  it  would  be  preferable  to  accept  some  integration  rather  than  abandon 
the  public  education  system. 

5.  That  the  beliefs  of  the  witnesses  appearing  before  the  committee  vary 
with  the  percentage  of  Negro  population  in  their  particular  locality.  That  is, 
the  larger  the  Negro  population  the  greater  the  belief  that  it  would  be  preferable 
to  abandon  public  education  than  to  accept  any  integration. 

From  the  testimony  of  the  witnesses  appearing  at  the  hearings  my  conclusions 
are  as  follows : 

1.  The  best  and  most  workable  form  of  education  for  all  the  children  of  the 
State  of  Georgia  is  a  public  segregated  school  system. 

2.  That  any  form  of  integrated  school  system  in  any  part  of  the  State  of  Georgia 
would  cause  irreparable  harm  to  the  present  good  relationship  of  the  races. 

3.  That  the  State  of  Georgia  must  resolve  the  problem  as  a  whole  because  the 
state  cannot  support  ilnancially  and  equitably  a  dual  system  of  public  education 
and  a  system  of  private  schools  through  individual  grants. 

I  believe  that  the  federal  courts  intend  to  enforce  the  edicts  of  the  Supreme 
Court  of  the  United  States  decreeing  integrated  public  education. 

i  believe  that  the  foundation  of  our  form  of  government  insures  personal  free- 
dom and  the  absolute  right  of  choice  of  association. 

However,  in  view  of  the  disparity  of  the  testimony  of  the  witnesses  concerning 
these  divergent  principles  and  in  view  of  the  fact  that  the  responsibility  for 
the  conduct  of  the  affairs  of  the  people  of  the  State  of  Georgia  rests  in  their 
General  Assembly ; 

And  in  view  of  the  fact  that  the  members  of  the  next  General  Assmbly  have 
not  yet  been  elected,  I  recommend  : 

1.  That  each  representative  and  senator  elected  to  the  1961  General  Assembly 
fully  inform  himself  concerning  the  school  situation  in  the  State  of  Georgia 
.•md  carefully  determine  the  wishes  of  the  people  of  his  county,  so  that  each  may 
properly  and  fully  present  these  views  at  the  1961  Session  ; 

2.  That  the  General  Assembly  exercise  its  inherent  right  at  the  1961  Session 
to  resolve  these  issues ; 

3.  That  the  General  Assembly  enact  legislation  so  that  no  child  will  be  com- 
pelled to  attend  an  integrated  school  and  if  necessary  adopt  such  statutes  as 
would  enable  each  school  in  be  created  as  a  separate  autonomous  school  district 
with  separate  governing  authorities. 
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